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In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  6095 

HARVEY  L.  WELLS  and  HARRY  J.  ALBERT- 
SEN,  on  behalf  of  themselves  and  others  sim- 
ilarly situated, 

Plaintiffs, 
vs. 

J.  C.  PENNEY  COMPANY,  a  corporation,  and 
THE  CHASE  NATIONAL  BANK  OF  THE 
CITY  OF  NEW  YORK,  a  national  banking 
Association,  Defendants. 

COMPLAINT 

Plaintiffs  allege: 

1.  Plaintiffs  bring  this  action  on  behalf  of  them- 
selves and  all  other  former  management  staff  em- 
ployees of  J.  C.  Penney  Company  and  of  any 
wholly  owned  subsidiary  of  J.  C.  Penney  Company 
who  at  any  time  became  participants  under  the 
Profit-Sharing  Retirement  Plan  for  J.  C.  Penney 
Company  management  staff  established  in  1940  and 
who  did  not  attain  retirement  status  thereunder, 
and  the  heirs  and  legal  representatives  of  any  such 
management  staff  employees  who  died  prior  to 
reaching  retirement  status  or  prior  to  the  institu- 
tion of  this  action.  Said  foinner  management  staff 
employees  of  J.  C.  Penney  Company  number  in 


4  H.  L.  Wells  and  H.  J.  Albertsen,  vs. 

excess  of  five  hundred,  and  it  is  therefore  imprac- 
ticable to  bring  them  before  the  Court. 

2.  Plaintiff  Harvey  L.  Wells  is  a  citizen  and  resi- 
dent of  the  State  of  Oregon.  Plaintiff  Harry  J. 
Albertsen  is  a  citizen  and  resident  of  the  State  of 
California.  Defendant  J.  C.  Penney  Company  is  a 
corporation  incorporated  under  the  laws  of  the 
State  of  Delaware.  Defendant  The  Chase  National 
Bank  of  the  City  of  New  York  is  a  national  bank- 
ing association  organized  under  the  laws  of  the 
United  States  of  America,  having  its  office  and  prin- 
cipal place  of  business  in  the  City  of  New  York, 
State  of  New  York.  The  matter  in  controversy  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum  of 
$3,000. 

3.  Plaintiff  Harvey  L.  Wells  was  born  on  the 
24th  day  of  September,  1896.  Plaintiff  Harry  J. 
Albertsen  was  born  on  April  6,  1896. 

4.  During  the  year  1939  and  thereafter  until  the 
year  1944  the  plaintiff  Plarvey  L.  Wells  was  the 
manager  of  the  store  of  the  defendant  J.  C.  Penney 
Company  at  Streator,  Illinois.  In  1944  the  plaintiff 
Harvey  L.  Wells  became  the  manager  of  the  store 
of  defendant  J.  C.  Penney  Company  at  Corv^allis, 
Oregon,  and  continued  as  such  manager  until  and 
including  August  31,  1948.  Plaintiff  Harvey  L. 
Wells  submitted  his  resignation  as  manager  of  the 
Corvallis  store  on  or  about  August  13,  1948. 

5.  Plaintiff  Harry  J.  Albertsen  during  the  year 
1939  and  up  until  December  31,  1950,  was  the  man- 
ager of  the  store  of  the  defendant  J.  C.  Penney 
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Company  located  at  4713  Whittier  Boulevard,  Los 
Aiigek\s,  California.  On  or  about  the  20th  day  of 
November,  1950,  the  defendant  J.  C.  Penney  Com- 
pany discharged  the  plaintiff  Harry  J.  Albertsen 
as  manager  of  said  store,  effective  as  of  December 
31,  1950. 

6.  On  or  about  July  1,  1940,  the  defendant  J.  C. 
Penney  Company  adopted  and  issued  to  the  mem- 
bers of  its  management  staff  hereinbefore-mentioned 
a  profit-sharing  retirement  plan,  a  true  copy  of 
which  is  hereto  annexed,  marked  "Exhibit  X"  and 
made  a  part  hereof.  At  or  about  the  time  of  the 
issuance  of  said  plan  the  defendant  J.  C.  Penney 
Company  entered  into  an  agreement  of  trust  with 
the  defendant  The  Chase  National  Bank  of  the  City 
of  New  York,  a  true  copy  of  which  is  attached 
marked  "Exhibit  A"  and  made  a  part  hereof  and 
which  is  also  ^'Exhibit"  A  to  said  plan  heretofore 
marked  ^  ^Exhibit  X"  as  annexed  hereto. 

7.  At  the  time  the  defendant  J.  C.  Penney  Com- 
pany adopted  and  issued  to  the  members  of  its  man- 
agement staff  the  aforesaid  profit-sharing  retire- 
ment plan,  its  management  staff  included  in  excess 
of  1,800  persons.  Said  i^lan  so  adopted  and  issued 
by  the  defendsjit  J.  C.  Penney  Company  was  an 
inducement  to  each  of  the  plaintiffs  and  to  the 
other  members  of  the  management  staff,  including 
the  former  members  of  the  management  staff  for 
whom  plaintiffs  bring  this  action,  to  continue  in  the 
employment  of  said  defendant  J.  C.  Penney  Com- 
pany. Plaintiffs  and  the  other  former  members  of 
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the  management  staff  of  J.  C.  Penney  Company 
for  whom  the  plaintiffs  bring  this  action,  in  reli- 
ance upon  said  plan  and  the  provisions  thereof, 
continued  in  the  employment  of  the  defendant  J.  C. 
Penney  Company  for  a  number  of  years,  until  the 
employment  of  the  plaintiffs  was  terminated  as 
hereinbefore  alleged,  and  the  employment  of  the 
other  former  members  of  the  management  staff  of 
J.  C.  Penney  Company  for  whom  the  plaintiffs 
bring  this  action  was  terminated  either  by  resigna- 
tion, death  or  disability,  or  by  reason  of  their  dis- 
charge by  the  defendant  J.  C.  Penney  Company. 

8.  During  the  time  the  plaintiff  Harvey  L.  Wells 
continued  as  a  manager  of  the  store  of  the  defend- 
ant J.  C.  Penney  Company,  plaintiff  Harvey  L. 
Wells  made  contributions  under  the  aforesaid  profit- 
sharing  retirement  plan  from  his  earnings  for  the 
following  years  in  the  following  amounts: 

1939 $  1,989.23 

1940 929.83 

1941 2,918.61 

1942 1,797.71 

1943 1,403.40 

1944 1,371.73 

1945 843.65 

1946 1,293.97 

1947 1,381.57 

Total: $13,929.70 

That  all  of  the  aforesaid  contributions  were  paid 
over  to  the  defendant  The  Chase  National  Bank  of 
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the  City  of  New  York  at  the  time  each  contribu- 
tion was  made. 

9.  During  the  time  the  plaintiff  Harry  J.  Albert- 
sen  continued  as  a  manager  of  the  store  of  the  de- 
fendant J.  C.  Penney  Company,  plaintiff  Harry  J. 
Albertsen  made  contributions  under  the  aforesaid 
profit-sharing  retirement  plan  from  his  earnings  for 
the  following  years  in  the  following  amounts : 

1940 $  2,233.64 

1941 4,772.85 

1942 3,728.56 

1943 2,959.61 

1944 3,017.85 

1945 2,659.52 

1946 2,483.22 

1947 1,857.04 

1948 2,037.01 

1949 2,107.61 

Total:    $27,856.91 

That  all  of  the  aforesaid  contributions  were  paid 
over  to  the  defendant  The  Chase  National  Bank  of 
the  City  of  New  York  at  the  time  each  contribution 
was  made. 

10.  During  the  years  that  the  former  members  of 
the  management  staff  of  J.  C.  Penney  Company 
for  whom  plaintiffs  bring  this  action  were  partici- 
pants under  the  aforementioned  profit-sharing  re- 
tirement plan,  each  thereof  made  contributions  from 
his  earnings  for  each  year,  and  the  amounts  of  said 
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contributions  were  at  the  time  thereof  paid  over 
to  the  defendant  The  Chase  National  Bank  of  the 
City  of  New  York,  as  trustee  under  said  plan. 

11.  On  or  about  the  first  day  of  Aug-ust,  1940,  the 
defendant  J.  C.  Penney  Company  sold  to  the  de- 
fendant The  Chase  National  Bank  of  the  City  of 
New  York  as  trustee  under  the  aforementioned 
agreement  of  trust,  "Exliibit  A"  to  "Exhibit  X" 
hereto  annexed,  200,000  shares  of  the  capital  stock 
of  the  defendant  J.  C.  Penney  Company  at  and  for 
the  agreed  price  of  $6,000,000.  All  of  the  funds  to 
purchase  said  stock  were  obtained  by  the  defendant 
The  Chase  National  Bank  of  the  City  of  New  York 
under  and  by  reason  of  a  loan  procured  from  the 
Continental  Illinois  National  Bank  and  Trust  Com- 
pany of  Chicago  in  the  simi  of  $5,700,000  and  from 
funds  paid  over  to  said  The  Chase  National  Bank 
of  the  City  of  New  York  as  trustee  by  the  partici- 
pants under  the  aforementioned  plan. 

12.  On  or  about  the  16th  day  of  January,  1946, 
the  defendant  J.  C.  Penney  Company  declared  a 
stock  dividend  of  two  shares  of  its  common  stock 
for  each  share  of  common  stock  then  outstanding, 
and  by  reason  of  said  stock  dividend  the  number 
of  shares  dealt  with  in  said  plan  has  been  multi- 
plied by  three  in  all  instances,  and  said  defendant 
The  Chase  National  Bank  of  the  City  of  New  York 
held  as  trustee  under  said  plan  a  total  of  600,000 
shares  of  said  common  stock  of  the  defendant  J.  C. 
Penney  Company. 

13.  By  reason  of  their  continuance  in  said  em- 
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plojonent  of  the  defendant  J.  C.  Penney  Company, 
plaintiffs  and  the  other  x^articijjants  under  said  plan 
thereafter  became  entitled  to  additional  payments 
into  said  fund  by  the  defendant  J.  C.  Penney  Com- 
pany, and  all  of  said  payments,  when  and  as  made 
by  the  defendant  J.  C.  Penney  Company,  became 
and  remained  the  property  of  the  plaintiffs  and  the 
other  participants  in  said  plan  at  the  time  said 
payments  were  made. 

14.  By  reason  of  the  facts  herein  alleged,  the 
plaintiff  Harvey  L.  Wells  upon  the  termination  of 
his  employment  with  the  defendant  J.  C.  Penney 
Company  became  entitled  to  in  excess  of  250  shares 
of  the  capital  stock  of  J.  C.  Penney  Company  held 
by  the  defendant  The  Chase  National  Bank  of  the 
City  of  New  York  as  trustee  under  the  aforemen- 
tioned plan,  and  said  stock  has  a  present  value  in 
excess  of  $16,750.  The  plaintiff  Harvey  L.  Wells 
also  became  entitled  to  all  the  dividends  accruing 
upon  said  shares  of  stock  from  the  time  of  the 
termination  of  his  employment  by  the  defendant 
J.  C.  Penney  Company,  and  the  amount  of  said 
dividends  exceeds  the  sum  of  $2,000. 

15.  By  reason  of  the  facts  herein  alleged,  the 
plaintiff  Harry  J.  Albertsen  upon  the  termination 
of  his  employment  with  the  defendant  J.  C.  Penney 
Company  became  entitled  to  in  excess  of  500  shares 
of  the  capital  stock  of  J.  C.  Penney  Company  held 
by  the  defendant  The  Chase  National  Bank  of  the 
City  of  New  York  as  trustee  under  the  aforemen- 
tioned plan,  and  said  stock  has  a  present  value  in 
excess  of  $33,500. 
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16.  By  reason  of  the  facts  herein  alleged,  each 
of  the  former  members  of  the  management  employ- 
ment staff  of  the  defendant  J.  C.  Penney  Company 
for  whom  the  plaintiffs  ])ring  this  action  at  the 
time  of  termination  of  his  or  her  emplojnment  be- 
came entitled  to  a  number  of  shares  of  the  stock 
held  by  the  defendant  The  Chase  National  Bank  of 
the  City  of  New  York  as  trustee  under  said  plan 
in  the  proporation  that  the  contributions  and  earn- 
ings of  each  bore  to  the  total  contributions  and 
earnings  which  were  used  for  the  acquisition  of 
said  stock  and  became  entitled  to  dividends  accru- 
ing upon  said  shares  of  stock  thereafter. 

17.  By  reason  of  remaining  in  the  employment 
of  the  defendant  J.  C.  Penney  Company,  in  reli- 
ance upon  the  provisions  of  the  aforementioned 
profit-sharing  retirement  plan,  each  of  the  plaintiffs 
and  each  of  the  former  members  of  the  manage- 
ment staff  of  the  defendant  J.  C.  Penney  Company 
for  whom  this  action  is  prosecuted  earned  in  each 
year  in  which  they  continued  in  such  employment 
the  sums  contributed  and  to  be  contributed  by  the 
defendant  J.  C.  Penney  Company  under  the  terms 
and  provisions  of  said  profit-sharing  retirement 
plan. 

18.  Although  the  defendant  J.  C.  Penney  Com- 
pany i^rovided  no  funds  for  the  acquisition  by  the 
trustee  of  the  aforementioned  shares  of  stock  of  J. 
C.  Penney  Company  other  than  such  sums  as  were 
earned  each  year  by  the  members  of  its  manage- 
ment staff  through  their  continued  employment,  and 
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although  all  sums  used  for  the  acquisition  of  said 
shares  of  stock  by  the  trustee  and  for  the  liquida- 
tion of  the  loan  procured  by  the  trustee  in  pur- 
chasing said  stock  were  supplied  by  the  members 
of  its  management  staff,  the  defendant  J.  C.  Penney 
Company  provided  in  said  plan  that  the  members 
of  its  management  staff,  the  defendant  J.  C.  Penney 
continued  employment  and  contril)utions  and  earn- 
ings paid  over  to  the  trustee,  should  be  awarded 
allotments  from  such  stock  only  upon  the  chance 
of  their  survival  and  good  health  until  retirement 
age  and  upon  the  chance  of  their  continuance  in 
the  employment  of  J.  C.  Penney  Company  up  to 
the  time  of  such  retirement;  and  further  provided 
in  said  plan  that  said  allocations  of  stock  should 
be  increased  percentage-wise  by  the  reason  of  the 
death  of  other  members  of  the  management  staff 
or  their  resignation  or  their  discharge  from  their 
employment.  As  so  constituted,  said  plan  was  and 
is  a  wagering  contract,  and  lottery,  and  contrary  to 
public  policy  and  contrary  to  the  public  policy  of 
the  State  of  New  York. 

19.  The  profit-sharing  retirement  plan  and  agree- 
ment of  trust  annexed  hereto  and  marked  "Exhibit 
X,"  so  far  as  the  same  purported  to  set  up  a  trust 
with  respect  to  the  shares  of  the  capital  stock  of 
J.  C.  Penney  Company,  is  void  and  of  no  effect, 
and  said  shares  of  stock  were  and  now  are  held  by 
the  defendant  The  Chase  National  Bank  of  the 
City  of  New  York  as  the  trustee  of  a  resulting 
trust  in  favor  of  the  plaintiffs  and  the  other  former 


12         //.  L.  Wells  and  H.  J.  Albert  sen,  vs. 

niembci's  of  the  management  staff  of  the  defendant 
J.  C.  Penney  Company  and  present  members  of  its 
management  staff  in  proportion  to  their  contribu- 
tions and  earnings  made  under  said  plan  and  which 
were  used  in  the  acquisition  of  said  shares  of  capi- 
tal stock  of  J.  C.  Penney  Company. 

20.  Plaintiffs  are  advised  and  therefore  allege 
that  the  defendant  The  Chase  National  Bank  of 
the  City  of  New  York  has  from  time  to  time  at 
the  direction  of  the  defendant  J.  C.  Penney  Com- 
pany made  deliveries  of  stock  from  the  shares  held 
in  trust  by  it  to  persons  asserted  to  have  acquired 
retirement  status  imder  the  aforementioned  plan. 
Plaintiffs  are  advised  and  allege  that  the  defendant 
The  Chase  National  Bank  of  the  City  of  New  York 
still  has  in  its  possession  in  excess  of  500,000  shares 
of  the  present  capital  stock  of  J.  C.  Penney  Com- 
pany, of  a  value  in  excess  of  $33,000,000. 

21.  The  rights  of  the  plaintiffs  to  shares  of  stock 
held  imder  the  aforementioned  trust  agreement  and 
the  rights  of  all  former  members  of  the  manage- 
ment staff  of  J.  C.  Penney  Company  to  shares  of 
stock  held  under  said  trust  agreement  present  com- 
mon questions  of  law. 

Wherefore,  Plaintiffs  pray  for  relief  and  judg- 
ment as  follows: 

1.  Adjudging  and  decreeing  that  the  trust  pur- 
ported to  be  established  under  the  profit-sharing 
retirement  plan  and  agreement  of  trust,  so  far  as 
it  pertains  to  the  shares  of  capital  stock  of  J.  C. 
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Penney  Company,  was  and  is  illegal  and  void  and 
of  no  effect. 

2.  Adjudging  and  decreeing  that  the  defendant 
The  Chase  National  Bank  of  the  City  of  New  York 
holds  the  shares  of  stock  of  J.  C.  Penney  Company 
now  in  its  possession  as  trustee  for  the  plaintiffs 
and  the  former  members  of  the  management  staff 
of  J.  C.  Penney  Company  and  the  present  members 
of  its  management  staff  as  the  beneficiaries  of  the 
resulting  trust  in  proportion  to  their  contributions 
and  earnings  contributed  in  the  acquisition  of  said 
shares  of  stock. 

3.  Requiring  the  defendant  The  Chase  National 
Bank  of  the  City  of  New  York  to  render  an  ac- 
counting of  all  of  its  transactions  in  connection 
with  the  acquisition  of  said  shares  of  stock,  all 
dividends  received  thereon,  any  distributions  and 
deliveries  thereof,  and  all  of  the  contributions  and 
earnings  received  by  it  in  connection  with  the  ac- 
quisition thereof. 

4.  Adjudging  and  decreeing  what  proportion  of 
the  shares  of  the  stock  of  the  J.  C.  Penney  Com- 
pany were  acquired  by  the  contributions  and  earn- 
ings of  the  plaintiffs  and  the  former  members  of 
the  management  staff  of  J.  C.  Penney  Company, 
and  directing  the  delivery  to  each  of  the  plaintiffs 
and  to  each  of  the  former  members  of  the  manage- 
ment staff  of  J.  C.  Penney  Company  of  the  num- 
ber of  shares  which  the  contributions  of  each  bears 
to  the  total  thereof. 

5.  Awarding  to  plaintiffs  compensation  for  the 
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reasonable  value  of  the  services  of  their  attorneys 
and  counsel  in  the  prosecution  of  this  action,  and 
reimbursement  of  their  costs  and  expenses  incurred 
herein,  and  decreeing  that  the  sums  so  awarded 
shall  be  and  constitute  a  lien  upon  all  of  the  shares 
of  stock  held  by  the  defendant  The  Chase  National 
Bank  of  the  City  of  New  York  for  the  plaintiffs 
and  the  former  members  of  the  management  staff 
of  J.  C.  Penney  Company  and  for  any  and  all  other 
persons  participating  in  said  fund. 

6.  For  such  other  and  further  relief  as  to  the 
Court  shall  seem  equitable  and  just  in  the  premises. 

/s/  KING,  WOOD,  MILLER, 
ANDERSON  &  NASH, 

/s/  RALPH  H.  KING 

Attorneys  for  Plaintiffs. 

EXHIBIT  "X" 

PROFIT-SHARING  RETIREMENT  PLAN 
(For  J.  C.  Penney  Company  Management  Staff) 

This  Plan  will  apply  to  management  staff  em- 
ployees of  J.  C.  Penney  Company  as  specified  in 
the  Plan.  It  will  also  apply  to  eligible  employees 
of  any  wholly  owned  subsidiary  (meaning  any  sub- 
sidiary of  which  the  company  owns  all  the  common 
stock  except  qualifying  shares,  if  any),  and  in  all 
cases  any  reference  to  J.  C.  Penney  Company  will 
include  such  subsidiaries.  It  shall  be  in  the  sole 
judgment  of  the  Administrative  Committee  to  de- 


J.  C.  Penney  Compayiy,  et  al.  15 

Exhibit  ''X"— (Continued) 
termine,  in  keeping  with  the  purposes  of  the  Plan, 
as  to  eligibility  of  subsidiaries'  employees  and  what 
constitutes  eligible  compensation  for  them. 

The  term  "compensation"  as  used  herein  means 
the  amount  received  by  an  employee  of  J.  C.  Pen- 
ney Company  under  contract  as  a  portion  of  the 
profits  of  the  store  managed  by  him,  or  the  amount 
received  by  a  central  or  branch  office  employee  as 
his  or  her  share  of  the  General  Office  Compensation 
Fund,  as  the  case  may  be,  and  excludes  regular 
salary.  If  so  determined  by  the  Administrative 
Committee,  it  may  also  include  other  compensation 
than  that  specified  above,  apart  from  regular  sal- 
ary, based  on  profits  received  by  employees  of  J.  C. 
Penney  Company. 

Purpose 

The  purpose  of  this  Plan  is  to  institute  a  means 
of  providing  a  retirement  income  for  those  of  its 
management  staff,  including  store  managers  and 
general  executives,  who  remain  in  the  company's 
employ  until  retirement. 

It  is  further  intended  to  include  and  continue 
the  principle  of  ownership  participation  which  has 
been  such  a  powerful  incentive  to  the  management 
staff  in  all  the  development  and  operation  of  the 
company. 

Incidental  to  such  Profit-Sharing  Retirement 
Plan,  the  company  has  adopted  a  retirement  policy 
for  its  employees.  Under  this  policy  an  age  has 
been  set  for  retirement  when  it  seems  wise  to  grant 
employees  relief  from  active  service.  The  setting  of 
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this  age  also  takes  into  consideration  the  need  for 
making  room  on  the  management  staff  for  younger 
employees  who  may  contribute  quicker  recognition 
and  faster  development  of  new  and  modern  mer- 
chandising techniques. 

Thus,  the  purpose  of  the  Plan  is  twofold :  to  help 
provide  security  for  those  who  have  served  well, 
and  to  make  available  a  further  incentive  to  those 
who  serve  and  are  preparing  to  serve. 

To  attain  such  purpose  the  company  has  adopted 
this  Plan  and  caused  a  Trust  Fund  to  be  set  up  for 
handling  the  funds  and  securities  accruing  under 
the  Plan.  The  company  has  made  available  for  sale 
at  approximate  book  value  to  the  Trustees  of  such 
Trust  Fund,  a  block  of  the  company's  stock  in  order 
that  the  management  staff,  as  a  group,  may  enjoy 
ownership  participation  in  the  future,  and  the  com- 
pany will  make  such  annual  contributions  as  called 
for  under  the  Plan. 

Provisions 

1.  There  shall  be  a  bank  or  trust  company  se- 
lected by  the  Board  of  Directors  of  J.  C.  Penney 
Company  which  shall  act  as  Trustee  under  the 
plan.  It  shall  purchase  and  hold  the  J.  C.  Penney 
Company  common  stock  hereinafter  referred  to  and 
shall  have  voting  power  with  respect  thereto.  It 
shall  receive  all  cash  or  securities  paid  into  the 
Fund,  whether  received  from  participants  or  the 
company,  and  shall  collect  all  income  derived  from 
any  securities  at  any  time  in  the  Fund.  It  shall 
have  investment  powers  with  reference  to  moneys 
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received  by  it  as  prescribed  in  the  Trust  Agree- 
ment. A  copy  of  the  Trust  Agreement  when  exe- 
cuted shall  be  attached  to  this  plan  and  marked 
Exhibit  A.  Said  Trustee  shall  make  all  payments 
and  distributions  from  the  Fund  and  arrange  for 
the  distribution  of  the  J.  C.  Penney  Company  stock 
as  directed  by  the  Administrative  Committee.  It 
shall  perform  such  banking  and  other  functions  as 
are  provided  for  in  the  Trust  Agreement. 

2.  There  shall  be  an  Administrative  Committee 
consisting  of  five  persons  appointed  by,  to  serve 
without  compensation  and  be  replaced  at  the  will 
of,  the  Board  of  Directors  of  J.  C.  Penney  Com- 
pany. If  otherwise  eligible,  the  fact  that  an  em- 
ployee is  a  member  of  this  committee  shall  not  pre- 
clude his  participating  in  the  Plan  on  the  same 
basis  as  that  of  other  eligible  employees.  Such  com- 
mittee shall  have  authority  to  perform  or  direct  all 
operating  procedures  and  functions  required  in  the 
operation  of  the  Plan  and  not  performed  by  the 
Trustee.  The  Administrative  Committee  may  adopt 
such  rules  and  regulations  with  regard  to  the  ad- 
ministration of  the  plan  as  are  consistent  with  the 
terms  of  the  Plan  and  of  the  Trust  Agreement. 
In  connection  with  the  Plan,  the  committee  shall 
also  have  the  right  in  its  judgment  to  interpret  the 
provisions  of  the  Plan,  to  determine  the  eligibility 
and  rights  of  employees  as  to  consecutiveness  and 
length  of  employment  service,  in  connection  with 
leaves  of  absence  approved  by  company  executives 
to  pass  upon  question  of  whether  or  not  withdrawal 
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from  Fund  should  be  required,  to  decide  what  con- 
stitutes eligible  compensation  and  what  constitutes 
regular  salary,  to  determine  what  represents  the 
market  value  of  any  of  the  assets  of  the  Fund,  and 
to  make  any  decisions  which  have  to  do  with  opera- 
tions of  the  Plan.  It  shall  have  the  right  in  its  sole 
judgment  to  determine  the  type  and  form  of  annu- 
ity or  other  benefits  for  any  participant.  It  shall 
have  the  right  in  its  sole  judgment  to  determine 
whether  all  or  any  part  of  any  receipts  (other  than 
participants'  contributions)  or  expenditures  during 
a  year  shall  constitute  Fund  earnings  or  expenses 
for  that  year  or  any  other  year  regardless  of  any 
other  provisions  of  the  Plan  and,  if  any  receipts 
or  expenditures  are  determined  not  to  constitute 
earnings  or  expenses,  such  shall  be  handled  in  the 
accounts  of  the  Fund  as  directed  by  the  committee. 
The  Administrative  Committee  shall  also  have  the 
right  to  establish  any  reserves  against  depreciation 
of  assets  which  in  its  opinion  are  warranted.  Such 
reserves  may  be  set  up  from  any  income  of  the 
Fund.  It  shall  also  have  the  right  to  decide  that 
additions  to  and  reductions  from  any  reserves  shall 
affect  the  earnings  of  the  Fund  for  any  year  it 
specifies.  It  shall  keep  adequate  record  of  its  pro- 
ceedings and  acts.  As  to  all  matters  requiring  the 
exercise  of  discretion  by  the  Administrative  Com- 
mittee, action  shall  be  taken  upon  the  agreement 
or  discretion  of  at  least  three  of  the  five  members 
of  the  Administrative  Committee.  Ministerial  pow- 
ers in  connection  with  the  administration  of  the 
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Plan  may  be  delegated  by  the  committee  to  any 
member  or  members  thereof. 

3.  The  following  classes  of  employees  of  the  com- 
pany and  of  any  wholly  owned  subsidiary  shall  be 
eligible  to  participate  in  the  Plan:  store  managers 
and  central  and  branch  office  employees  who  have 
a  contract  entitling  them  to  receive  compensation 
as  hereinbefore  defined,  which  includes  store  man- 
agers, buyers,  employees  holding  positions  of  re- 
sponsibility in  the  central  and  branch  offices  of  the 
company,  and  executives,  including  those  who  are 
directors,  but  excluding  those  who  serve  as  directors 
only.  It  shall  also  include  employees  holding  posi- 
tions of  responsibility  in  any  wholly  owned  subsidi- 
ary determined  by  the  Administrative  Committee 
to  be  eligible.  It  shall  also  include  any  other  classes 
of  employees  entitled  to  receive  compensation  who 
may  be  determined  by  the  Administrative  Com- 
mittee at  any  time  to  be  eligible.  Participation  by 
all  eligible  employees  shall  be  required,  except  that 
participation  by  an  otherwise  eligible  employee 
whose  compensation  does  not  cover  a  full  calendar 
year  shall  not  be  permitted  for  such  year,  except 
in  any  case  where  a  leave  of  absence  covering  that 
portion  of  any  year  for  which  compensation  is  not 
paid  is  approved  by  the  Administrative  Committee 
as  not  requiring  withdrawal.  In  any  case,  however, 
where  a  separate  manager  contract  or  contracts 
and/or  rights  to  share  in  the  General  Office  Com- 
pensation Pund  each  cover  only  a  portion  of  a  year 
but  combined  cover  a  full  calendar  year,  participa- 
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tion  for  such  year  shall  be  permitted  on  the  basis 
of  total  compensation  received.  In  any  case  or 
cases  where,  because  of  special  circumstances,  it  is 
recommended  that  more  than  one  employee  of  a 
store  shall  be  considered  as  an  eligible  manager,  the 
Administrative  Committee  shall  have  sole  power  to 
decide  as  to  eligibility. 

4.  A  contribution  to  the  Fund  must  be  made  every 
year  by  every  eligible  employee,  equal  to  33%%  of 
his  or  her  compensation  earned  when  such  com- 
pensation covers  a  full  calendar  year,  or  the  por- 
tion of  the  year  during  which  he  or  she  worked 
when  an  approved  leave  of  absence  was  in  effect 
for  the  portion  of  the  year  not  covered  by  the  com- 
pensation. There  shall  be  no  right  or  requirement 
of  contribution  for  any  period  not  covered  by  com- 
pensation. The  required  contribution  must  be  made 
at  the  time  of  payment  of  compensation  to  the  par- 
ticipant in  accordance  with  instructions  of  the  Ad- 
ministrative Committee.  If  33%%  of  any  year's 
compensation  for  any  participant  shall  be  $500.00 
or  less,  then  all  of  the  participant's  compensation 
up  to  $500.00  may  be  contributed.  There  shall  be 
no  privilege  of  withdrawal  of  any  amount  contrib- 
uted except  upon  leaving  the  employ  of  the  com- 
pany or  reaching  retirement  age  or  ceasing  to  be 
an  eligible  employee. 

5.  The  company  will  issue  and  sell  for  cash  to 
the  Trustee,  as  soon  after  the  adoption  of  the  plan 
as  practicable,  200,000  shares  of  the  authorized  im- 
issued  common  stock  of  the  company  at  its  approxi- 
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mate  book  value  per  share  as  at  January  1,  1940, 
or  $30.00,  less  adjustment  for  any  dividend  i)aid 
subsequent  to  January  1,  1940,  which  adjustment 
for  purposes  of  the  Plan  shall  be  considered  divi- 
dends. Such  Trustee  shall  hold  said  stock  for  dis- 
tribution in  accordance  with  the  terms  of  the  Plan 
and  of  the  Trust  Agreement,  provided  that  said 
Trustee  shall  have  authority  to  borrow  from  out- 
side sources,  with  this  stock  as  collateral,  upon 
terms  approved  by  the  Administrative  Committee, 
a  sufficient  sum  to  pay  the  company  the  purchase 
price  of  said  stock,  which  loan  shall  be  repaid  by 
the  Trustee  from  the  earnings  of  the  Fund  and 
any  other  moneys  received  by  it.  The  Trustee  shall 
have  such  other  rights  with  respect  to  such  stock 
held  by  it  as  are  contained  in  the  Trust  Agreement. 
In  the  event  of  any  later  purchase  of  stock  by  the 
Trustee  through  exercise  of  rights  to  purchase,  or 
receipt  of  dividends  in  the  form  of  stock,  or  expan- 
sion or  contraction  in  the  number  of  shares  held  by 
it  through  any  recapitalization,  merger,  or  other 
change  in  the  form  of  the  company's  capitalization, 
any  reference  contained  herein  to  a  number  of 
shares  of  J.  C.  Penney  Company  common  stock 
shall  be  deemed  to  be  increased  or  decreased  pro- 
portionately as  a  result  of  the  number  of  shares 
resulting  from  such  adjustment  and  any  additional 
expenditures  incurred  in  connection  therewith  shall 
be  proportionately  applied  to  the  cost  of  any  re- 
maining shares  held  by  the  Trustee. 

6.  J.  C.  Penney  Company  shall  contribute  (sub- 
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ject  to  the  provisions  of  Article  "15")  to  the  Fund 
after  the  close  of  each  calendar  year,  the  following 
amounts  for  credit  to  the  accounts  as  specified  in 
the  Plan: 

(a)  An  amount  equal  to  2%  of  the  prior  year's 
aggregate  regular  salary  paid  to  all  employees  re- 
ceiving compensation  as  defined  in  the  Plan  for  all 
or  any  part  of  the  respective  year.  Such  annual 
payment  will  be  discontinued,  however,  at  such  time 
as  the  Reserve  for  Retirement  account  shall,  in  the 
opinion  of  the  Board  of  Directors  of  J.  C.  Penney 
Company,  have  been  built  up  to  such  a  point  as 
to  eliminate  the  need  for  further  credit  of  such  a 
contribution. 

(b)  An  amount  equal  to  6%  of  the  company's 
net  profit  for  the  prior  calendar  year  (including 
the  net  profit  of  any  wholly  owned  subsidiary) 
available  to  its  common  stock  (before  the  applica- 
tion of  this  provision  "6.(b)")  as  reflected  by  the 
books  of  the  company,  in  excess  of  15%  of  the  com- 
mon stock  book  value  of  the  company  (represented 
by  its  capital  and  imdistributed  surplus,  including 
the  undistributed  surplus  of  wholly  owned  subsidi- 
aries) as  at  the  beginning  of  such  prior  calendar 
year,  except  that  in  any  case  of  increase  or  decrease 
of  book  value  during  any  year  by  issuance  and  sale 
or  repurchase  of  its  common  stock,  proper  adjust- 
ment shall  be  made  to  reflect  the  increase  or  de- 
crease in  the  book  value  for  the  portion  of  the  year 
the  book  value  was  affected  through  such  trans- 
action. 
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7.  The  following  shall  apply  in  connection  with 
the  disposition  of  the  shares  of  J.  C.  Penney  Com- 
pany stock  purchased  by  the  Trustee  from  the  com- 
pany and  of  the  moneys  received  by  the  Trustee 
hereunder : 

(a)  A  separate  account  shall  be  kept  for  each 
participant  to  which  his  or  her  contributions  shall 
be  credited  as  of  the  beginning  of  the  year  im- 
mediately following  that  which  the  compensation 
covered. 

(b)  All  amounts  contributed  by  the  company 
under  Article  ''6.(b)"  shall  be  placed  in  an  Excess 
Profits  account,  no  portion  of  which  shall  be  cred- 
ited or  become  available  to  any  participant  before 
withdrawal  from  the  Plan  because  of  retirement  or 
other  cause. 

(c)  The  200,000  shares  of  J.  C.  Penney  Company 
common  stock  shall  be  separated  in  the  Fund's  ac- 
counts into  two  blocks — one  of  50,000  and  one  of 
150,000  shares  with  actual  cost  (after  any  dividend 
adjustment,  as  prescribed  in  Article  "5")  applied 
to  each. 

(d)  All  amounts  contributed  by  the  company 
under  Article  "6. (a)"  above  shall  be  credited  as  of 
the  beginning  of  the  year  immediately  after  that 
for  which  the  payment  covered,  as  follows ;  Earliest 
receipts  shall  be  credited  to  the  cost  of  the  50,000 
share  block  until  cost  of  same  is  entirely  covered 
by  such,  or  other,  credits,  then  to  a  Resei-ve  for 
retirement  account.  However,  any  such  receipt  after 
the  first  ten  years  after  the  adoption  of  the  Plan 


24         H.  L.  Wells  and  H.  J.  Albertsen,  vs. 

Exhibit  ''X"— (Continued) 
shall  be  credited  to  a  Reserve  for  Retirement  ac- 
count, regardless  of  whether  the  cost  of  the  50,000 
share  block  is  covered. 

(e)  All  cash  dividends  received  by  the  Trustee  on 
any  of  the  200,000  shares  of  stock  (including  any 
adjustment  made  in  the  cost  price  of  the  stock  to 
cover  dividends  subsequent  to  January  1,  1940 — 
see  Article  "5")  shall  be  applied,  as  received,  to 
any  cost  in  connection  with  financing  the  purchase 
of  said  stock  and  then  shall  be  credited  to  any 
uncovered  cost  determined  as  applying  to  the 
50,000  share  block  until  cost  of  same  is  entirely 
covered,  and  thereafter  shall  be  credited  to  a  Divi- 
dend account.  Credits  prescribed  by  this  provision 
shall  be  subject  to  the  provisions  of  subdivision 
''(h)"  of  this  article. 

(f )  Net  earnings  from  the  operation  of  the  Fund 
for  any  year  (not  including  dividends  on  any  of 
the  200,000  shares  of  J.  C.  Penney  Company  com- 
mon stock)  as  determined  by  the  Administrative 
Committee  (after  charges  referred  to  in  subdivi- 
sion ''(h)"  of  this  article)  shall  be  credited  after 
but  as  of  the  close  of  each  year  to  the  accounts  of 
those  participants  still  eligible  for  participation  at 
such  year-end.  Credit  shall  be  allowed  in  the  pro- 
portion that  each  participant's  average  credit  for 
the  year  bears  to  the  average  of  all  the  credits  for 
such  year  of  all  remaining  participants  in  the  Fund 
at  such  year-end. 

(g)  Any  other  receipts  determined  by  the  Admin- 
istrative Committee  to  be  earnings  subject  to  alio- 
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cation  shall  be  credited  to  participants'  accounts  in 
such  proportionate  measure  as  determined  by  that 
committee. 

(h)  Expenses  approved  by  the  Administrative 
Committee  which  are  incurred  by  the  company  or 
by  the  Trustee  through  the  operation  of  the  Plan, 
payment  of  which  is  not  assumed  by  the  company, 
shall  be  charged  against  any  earnings  of  the  Fund 
to  the  extent  available  and  any  excess  shall  be 
charged  against  the  Dividend  account  or  as  other- 
wise directed  by  the  Administrative  Committee,  ex- 
cept that  no  part  of  the  same  shall  be  directly 
charged  against  participants'  contributions.  At  any 
time  that  a  deficiency  occurs  in  the  Reserve  for 
Retirement  account,  the  Administrative  Committee 
may  determine  such  deficit  to  be  expense  and  direct 
charging  the  same  against  the  Dividend  account. 

8.  Incidental  to  this  Plan,  the  following  retire- 
ment policy  has  been  adopted  for  all  active  salaried 
employees  of  the  company  and  any  wholly  owned 
subsidiary,  excluding  directors  who  serve  in  that 
capacity  only: 

(a)  Effective  beginning  January  1,  1940,  it  will 
be  optional  with  the  company  in  the  discretion  of 
the  Board  of  Directors  to  permit  retirement  of  any 
employees  who  have  attained  or  attain  the  age  of 
60  years. 

(b)  Effective  beginning  January  1,  1945,  retire- 
ment shall  be  compulsory  for  those  employees  who 
have  attained  or  attain  the  age  of  60  years,  except 
that  in  special  cases  the  Board  of  Directors,  in  its 
discretion,  may  delay  from  year  to  year  the  separa- 
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tion  of  any  such  employee  from  the  company's  em- 
ployment, but  such  person  must,  nevertheless,  with- 
draw from  participation  in  the  Plan  at  the  retire- 
ment age  of  60  years. 

(c)  Effective  beginning  January  1,  1945,  it  will 
be  optional  with  the  Company  in  the  discretion  of 
the  Board  of  Directors  to  permit  retirement  of  any 
employees  who  have  attained  or  attain  the  age  of 
55  years. 

(d)  The  applicable  retirement  age  for  compulsory 
retirement  of  all  employees  shall  be  deemed  to  have 
been  reached  on  the  1st  day  of  July  of  any  calendar 
year  in  which  he  or  she  attains  such  age,  but  not  ear- 
lier than  July  1,  1945.  In  cases  of  optional  retire- 
ment under  the  terms  of  subdivisions  "(a)"  and 
"(c)"  of  this  article,  permission  and  service  termi- 
nation shall  be  effective  as  of  July  1  next  suceeding 
the  company's  permission. 

(e)  Prior  to  January  1,  1945,  if  any  eligible  em- 
ployee leaves  the  employ  of  the  company  voluntarily 
or  involuntarily  without  obtaining  permission  of  the 
Board  of  Directors  to  retire,  or,  commencing  Janu- 
ary 1,  1945,  if  any  eligible  employee  leaves  the  em- 
ploy of  the  company  voluntarily  or  involuntarily 
after  attaining  the  age  of  55  years,  but  before  attain- 
ing the  age  of  60  years,  and  fails  to  obtain  the  per- 
mission of  the  Board  of  Directors  for  retirement,  he 
or  she  shall  not  be  considered,  for  the  purpose  of 
this  Plan,  to  have  reached  retirement  age. 

9.   Withdrawal  of  participating  employees  at  all 

times  shall  be  governed  by  the  following  conditions: 

(a)  Any  participant  leaving  the  employ  of  the 
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company,  voluntarily  or  otherwise,  must  withdraw 
entirely  from  the  Plan,  except  in  cases  where  a  par- 
ticipant secures  a  leave  of  absence  approved  by  com- 
pany executives,  and  the  Administrative  Committee 
approves  his  or  her  absence  as  not  requiring  with- 
drawal from  the  Plan.  If  a  participant  during  an 
approved  leave  of  absence  leaves  the  employ  of  the 
company  for  any  cause  other  than  attainment  of  re- 
tirement status,  or  ceases  service  through  death,  he 
or  she  shall  be  considered  not  to  have  had  the  leave 
of  absence  and  to  have  withdrawn  from  the  Plan  as 
of  the  date  when  his  or  her  leave  of  absence  began. 
However,  for  purposes  of  settlement  of  the  account 
of  the  withdrawing  participant  under  the  terms  of 
Article  "lO.C",  the  date  of  withdrawal  for  computa- 
tion of  any  credit  due  will  be  considered  to  be  the 
actual  date  of  service  termination  rather  than  the 
date  that  the  leave  of  absence  began. 

(b)  If,  after  having  participated  and  continuing 
actively  in  the  company's  employ,  any  participant 
ceases  to  have  the  right  to  receive  compensation,  as 
heretofore  defined,  for  twelve  consecutive  full  calen- 
dar months  immediately  subsequent  to  participation, 
such  participant  must  withdraw  from  the  Plan  at 
the  end  of  that  period.  However,  if  in  the  judgment 
of  the  Board  of  Directors  of  the  company  the  cir- 
cumstances surrounding  such  elimination  of  the 
right  to  receive  compensation  warrant  other  action, 
the  Administrative  Committee  shall  have  the  right 
to  require  earlier  withdrawal  or  to  grant  extension 
of  participation  for  an  additional  period  not  to  ex- 
ceed twelve  months. 
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10.    The  l)enefits  to  be  distributed  from  the  Fund 
to  participants  withdrawing  from  participation  in 
the  Plan  shall  be  as  follows : 

A.  Retirements  From  Active  Salaried  Employ- 
ment: Any  participant  reaching  retirement  status 
as  provided  in  Article  "8"  will  receive : 

(a)  A  paid-up  non-assignable  annuity  to  be  pur- 
chased by  the  Administrative  Committee  from  an 
insurance  company  in  such  a  form  as  designated  by 
that  conmiittee  as  best  meeting  the  needs  of  the  in- 
dividual's situation,  which  shall  be  purchased  with 
an  amomit  equal  to  the  aggregate  of  the  following: 

1.  The  total  of  all  the  participant's  own  contribu- 
tions then  standing  to  his  or  her  credit  in  the  Fund, 
and 

2.  An  amount  representing  the  aggregate,  for  all 
years  of  participation,  of  the  amounts  for  each  year 
of  participation  represented  by  that  proportion  of 
the  company's  contribution  based  on  excess  profit 
for  the  respective  year  that  the  participant's  per- 
sonal contribution  for  that  year  bore  to  all  personal 
contributions  for  the  year,  and 

3.  That  proportion  of  any  net  balance  then  in  the 
Dividend  account  equal  to  the  amount  that  the  par- 
ticipant's total  contributions  then  in  the  Fund  bears 
to  the  aggregate  contributions  of  all  participants 
then  in  the  Fund,  and 

4.  The  total  of  all  credits  to  the  participant's  ac- 
count representing  his  or  her  share  of  the  earnings 
of  the  Fund. 

Except  that,  if  a  participant  reaches  retirement 
status  and  dies  before  arrangements  for  purchase  of 
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an  annuity  are  completed,  benefits  shall  be  deter- 
mined under  the  terms  of  subdivision  "B"  of  this 
Article  "10".  This  provision,  however,  shall  in  no 
way  affect  the  right  of  a  beneficiary  or  legal  repre- 
sentative to  receive,  as  outlined  under  the  terms  of 
subdivision  "A.(b)"  of  this  Article  "10",  shares  of 
J.  C.  Penney  Company  common  stock. 

(b)  1.  In  addition,  the  retiring  participant  will 
receive  without  cost,  from  the  50,000  share  block  of 
J.  C.  Penney  Company  common  stock,  that  number 
of  shares  (but  never  in  excess  of  1,000  shares)  repre- 
sented by  the  proportion  of  150,000  shares  that  the 
participant's  total  contributions  at  the  time  of  his  or 
her  retirement  bear  to  the  aggregate  of  such  contri- 
butions of  all  participants  in  the  Fund  at  such 
time — except  that  at  any  time  that  any  cost  deter- 
mined as  applying  to  the  50,000  share  block  is  not 
covered  by  credits,  the  participant,  in  order  to  re- 
ceive any  shares,  must  pay  the  Trustee  or  have  de- 
ducted from  the  amount  available  for  the  purchase 
of  his  annuity,  the  net  debit  cost  at  the  time  of  re- 
tirement of  the  shares  to  which  he  or  she  is  entitled. 

2.  When  the  50,000  share  block  of  stock  is  ex- 
hausted, distribution  on  retirement  shall  be  from  the 
150,000  share  block,  based  on  the  proportion  of  the 
remaining  shares  that  the  retiring  participant's  total 
contributions  at  the  time  of  his  or  her  retirement 
bear  to  the  aggregate  contributions  of  all  partici- 
pants at  such  time.  In  such  event,  the  stock  shall  be 
delivered  to  the  retiring  participant  without  charge 
and  there  shall  be  charged  against  the  Reserve  for 
Retirement  account  the  uncovered  cost  of  the  stock 
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delivered  to  any  retiring  participant  as  represented 
by  the  stock  account  of  the  Fund.  The  number  of 
shares  to  be  distributed  to  any  participant  shall  be 
limited  to  1,000. 

3.  Adjustment  shall  be  made  with  any  retiring 
participant  to  cover  any  dividends  received  by  the 
Trustee,  on  the  shares  of  stock  to  which  the  partici- 
pant is  entitled,  subsequent  to  the  date  of  retire- 
ment. 

4.  Adjustment  shall  be  made  of  any  fractional 
shares  resulting  from  the  apportiomnent  as  follows : 
if  the  fraction  is  greater  than  one-half,  a  full  share 
shall  be  delivered  in  lieu  thereof;  if  the  fraction  is 
less  than  one-half,  it  shall  be  disregarded. 

B.  Separations,  Other  Than  Retirements,  From 
Active  Salaried  Employment  and  Required  With- 
drawals Because  of  Loss  of  Eligibility  or  Death  of 
a  Participant : 

Any  participant  leaving  the  employ  of  the  com- 
pany and  not  having  attained  regular  or  specially 
approved  retirement  status,  or 

Any  participant  required  to  withdraw  from  par- 
ticipation in  the  Plan,  regardless  of  the  circum- 
stances surrounding  the  withdrawal,  including  the 
death  of  a  participant,  will  receive : 

(a)  An  amount  in  cash  from  the  Fund  computed 
as  at  the  date  of  withdrawal  by  the  same  method 
followed  in  determining  the  amount  which  would  be 
used  for  the  purchase  of  an  annuity  in  the  case  of  a 
participant  attaining  retirement  age,  but  said  par- 
ticipant shall  not  be  entitled  to  receive  any  shares  of 
J.  C.  Penney  Company  common  stock. 
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(b)  1.  Upon  any  separation  other  than  a  regular 
or  approved  retirement,  the  Administrative  Commit- 
tee may,  with  the  approval  and  consent  of  the  di- 
rectly affected  participant  or  the  participant's  bene- 
ficiary in  case  of  death,  arrange  for  the  purchase  of 
such  annuity  or  insurance,  with  the  amoimt  of  cash 
due  to  participant,  as  appears  advisable. 

2.  Upon  the  death  of  any  participant,  distribu- 
tion of  the  amount  due  the  deceased  participant 
shall  be  made  to  the  designated  beneficiary  of  the 
participant,  or,  if  such  designated  beneficiary  be 
dead,  or  if  no  beneficiary  has  been  designated,  then 
to  the  legal  representative  of  the  deceased  partici- 
pant, providing  that,  in  any  of  the  foregoing  cases, 
payment  of  deceased's  funeral  expenses  may  be 
made  from  such  distributive  amount  before  any  dis- 
tribution is  made  to  the  beneficiary  or  legal  repre- 
sentative. 

3.  In  any  case  where  the  Administrative  Commit- 
tee shall  deem  it  advisable  because  of  current  eco- 
nomic conditions  or  because  it  shall  deem  it  to  be 
for  the  best  interest  of  the  withdrawing  participant, 
his  or  her  beneficiary  or  legal  representative,  the 
administrative  Committee  shall  have  the  absolute 
right  in  its  sole  judgment :  (a)  to  defer  payment  of 
any  amount  due  a  participant,  beneficiary  or  legal 
representative  for  a  period  of  90  days  from  the  date 
of  withdrawal,  or  (b)  to  direct  pajrment  of  any 
amount  due  a  withdrawing  participant  or  his  or  her 
beneficiary  or  legal  representative  over  a  period  not 
to  exceed  three  years  after  the  date  of  withdrawal, 
such  payments  to  be  made  at  such  times  and  in  such 
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amounts  during  such  periods  as  shall  be  determined 
by  the  Administrative  Committee.  In  any  case  of 
such  deferred  payment,  no  interest  on  any  amount 
withheld  will  be  paid. 

C.    Upon  any  participant's  withdrawal,  for  re- 
tirement or  otherwise,  the  market  value  of  all  secu- 
rities held  by  the  Fund,  including  any  remaining 
shares  of  the  150,000  share  block  of  J.  C.  Penney 
Company  stock,  but  excluding  any  remaining  shares 
of  the  50,000  share  block,  shall  be  ascertained  as  of 
the  date  of  the  withdrawal.  After  application  of  any 
balance  in  the  Reserve  for  Retirement  account  to 
any  uncovered  cost  of  any  J.  C.  Penney  Company 
stock  included  in  the  computation,  the  total  net  cost 
value  of  the  assets  of  the  Fund  (after  application  of 
any  reserve  for  depreciation  of  assets)  shall  also  be 
determined.  Notmthstanding  the  provision  "A"  and 
"B"  of  this  article,  if  the  market  value  should  be 
less  than  such  net  cost  value  of  the  assets,  there  shall 
be  deducted  from  any  credit  due  the  withdrawing 
participant  his  or  her  share  of  the  deficiency  meas- 
ured by  the  ratio  that  the  withdrawing  participant's 
total  right  of  withdrawal   (without  J.  C.  Penney 
Company  common  stock  due  upon  retirement)  bears 
to  the  total  credit  that  would  that  day  be  due  to  all 
participants  if  withdrawing. 

D.  No  circumstances  arising  subsequent  to  the 
effective  date  of  withdrawal  shall  entitle  any  with- 
drawn participant  to  any  benefit  other  than  as  deter- 
mined as  of  the  effective  date  of  withdrawal. 

11.  Any  reference  in  this  Plan  to  "market"  price 
or  value  shall  be  taken  to  mean  the  average  of  the 
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closing  bid  and  asked  prices  for  the  next  five  consec- 
utive business  days  immediately  following  the  date 
referred  to.  In  the  event  that  closing  market  prices 
as  referred  to  are  not  available  for  any  day  or  days, 
then  the  Administrative  Committee  shall  be  empow- 
ered to  use  such  price  or  value  as  in  its  judgment  is 
proper. 

12.  Contributions  by  participants  to  the  Fund 
upon  the  basis  as  provided  in  Article  "4"  shall  be 
mandatory  except  that  the  Administrative  Commit- 
tee shall  have  the  right  in  its  sole  judgment  when  it 
deems  that  exceptional  circumstances  in  connection 
with  a  participant's  financial  affairs  require  it,  to 
reduce  by  such  amount  as  it  deems  necessary  under 
the  circumstances,  the  required  contribution  of  such 
participant  for  any  particular  year.  Such  reduction 
shall  only  be  made  upon  application  of  a  participant 
which  shall  disclose  fully  the  reason  upon  which  the 
participant  relies  in  making  such  request. 

13.  Loans  to  participants  from  the  Fund  shall  not 
be  made  under  any  circumstances  and  no  participant 
shall  assign,  pledge,  or  encumber  any  part  of  his  or 
her  interest  in  the  Fund  and  any  attempt  to  do  so 
shall  be  inoperative  and  void. 

14.  The  Administrative  Committee  shall  deter- 
mine what  in  its  judgment  constitutes  necessary  de- 
tail work  and  records  for  the  operation  of  the  Fund. 
Expenses  of  the  Trustee  and  of  J.  C.  Penney  Com- 
pany in  the  operation  of  the  Plan  may,  in  the  dis- 
cretion of  the  Board  of  Directors  of  the  company, 
be  borne  in  whole  or  in  part,  by  the  company  or  by 
the  Fimd. 
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15.  J.  C.  Penney  Company  shall,  in  the  sole  judg- 
ment of  its  Board  of  Directors,  have  the  power  to  at 
any  time  increase,  decrease,  or  dispense  with  any 
company  contribution  called  for  under  the  Plan,  and 
shall  also  have  the  power  to  substitute  any  form  of 
stock  or  securities  for  cash.  In  case  of  any  such  in- 
crease or  decrease  in  contribution  or  any  substitu- 
tion, it  shall  be  in  the  sole  judgment  of  the  Admin- 
istrative Committee  to  decide  as  to  disposition,  in 
the  accounts  of  the  Fund,  of  the  increase  or  decrease 
and,  also,  as  to  any  such  substitution,  to  decide  as  to 
the  value  to  apply  in  making  any  credit  on  any  of 
the  accounts  of  the  Fund. 

16.  J.  C.  Penney  Company  does  not  guarantee 
any  of  the  benefits  provided  in  this  Plan,  but  contri- 
butions once  made  by  the  company  shall  be  irrevoca- 
ble and  no  part  of  the  Fund  in  the  possession  of  the 
Trustee,  excepting  so  much  of  the  moneys  for  which 
it  may  be  reimbursed  for  expense  of  operation  of  the 
Plan,  shall  ever  revert  to  the  company  or  be  diverted 
to  or  used  for  any  purposes  other  than  for  the  ex- 
clusive benefit  of  eligible  employees  covered  by  the 
Plan. 

17.  The  Board  of  Directors  shall  have  the  right 
to  alter,  modify,  or  amend  in  whole  or  in  part,  any 
of  the  provisions  of  this  or  any  incidental  plan,  pro- 
vided, however,  that  such  alterations,  modifications, 
or  amendments  shall  not  in  any  way  be  in  contraveii' 
tion  of  the  provisions  of  Article  "16". 

18.  In  any  case  or  cases  that  it  is  impossible  or 
because  of  economic  conditions  or  special  conditions 
pertaining  to  a  retiring  participant,  it  appears  im- 
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practicable  or  inadvisable  to  purchase  an  annuity  or 
annuities,  the  Administrative  Committee  shall  have 
the  right  in  its  discretion,  and  subject  to  the  ap- 
proval of  the  company's  Board  of  Directors,  to  sub- 
stitute such  form  of  settlement  as  it  deems  advisable 
and  in  keeping  with  the  purposes  of  the  Plan  for 
any  annuity  due  a  retiring  participant. 

19.  In  the  discretion  of  the  Administrative  Com- 
mittee, in  order  to  safeguard  the  interests  of  all  par- 
ticipants in  the  Fund,  v^hen  current  economic  condi- 
tions shall  make  it  appear  advisable,  any  v^ithdraw- 
ing  participant  or  a  beneficiary  or  legal  representa- 
tive entitled  to  receive  cash  from  the  Fund  shall  re- 
ceive, in  lieu  of  the  distributive  amount  due  to  him 
or  her,  his  or  her  prorata  share  of  the  Fund  (as  de- 
termined under  Article  "10")  in  cash  and/or  in  secu- 
rities of  the  Fund  (exclusive  of  any  of  the  200,000 
shares  of  J.  C.  Penney  Company  common  stock)  at 
the  market  value  of  the  assets  of  the  Fund  on  the 
date  of  v^ithdrawal. 

20.  Neither  the  Trustee  nor  J.  C.  Penney  Com- 
pany nor  the  members  of  the  Administrative  Com- 
mittee at  any  time  functioning  under  the  Plan  shall 
be  liable  in  any  way  if  the  Fund  should  prove  insuf- 
ficient to  provide  the  benefits  herein  contemplated, 
or  for  any  depreciation  in  the  market  or  book  value 
of  the  J.  C.  Penney  Company  common  stock  pur- 
chased by  the  Trustee  occurring  by  reason  of  its  con- 
tinuing to  hold  the  same  for  the  purposes  of  the 
Plan. 

21.  Neither  the  establishment  of  this  Profit-Shar- 
ing Retirement  Plan  nor  any  incidental  plan  nor 
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any  action  hereafter  taken  by  the  Trustee  or  by  the 
Board  of  Directors  of  J.  C.  Penney  Company  or  by 
the  Administrative  Committee  thereunder  shall  be 
construed  as  giving  to  any  employee  a  right  to  be  re- 
tained in  the  service  of  the  company  or  any  right  or 
claim  to  any  benefits  under  the  Plan  after  discharge 
from  the  service  of  the  company,  unless  the  right  to 
such  benefits  shall  have  accrued  prior  to  such  dis- 
charge. 

22.  The  Plan  and  Trust  Agreement  shall  be  read 
as  an  entirety,  and  anything  contained  in  the  latter 
shall  be  deemed  a  part  of  the  Plan  even  though  not 
contained  herein. 

23.  The  Administrative  Committee  shall  annually 
furnish  to  each  participant  a  statement  of  his  or  her 
account  and  shall  furnish  or  make  available  at  its 
New  York  office,  a  copy  of  the  annual  statement  of 
the  accountings  of  the  Trustee.  Any  participant  de- 
siring to  make  objection  thereto  shall  give  written 
notice  thereof  to  the  committee  within  sixty  (60) 
days  after  the  date  that  a  copy  of  either  such  state- 
ment is  furnished  or  made  available  to  such  partici- 
pant. Failure  to  object  within  such  period  shall  bar 
any  right  thereafter  to  object  to  any  of  the  accounts 
or  proceedings  covered  by  either  such  statement. 

24.  Discontinuance  of  the  Plan  and  rights  of  par- 
ticipants upon  discontinuance  shall  be  governed  by 
the  following  conditions: 

(a)  The  Plan  may  be  discontinued  at  any  time 
upon  recommendation  of  the  Administrative  Com- 
mittee subject  to  the  approval  of  the  Board  of  Di- 
rectors of  J.  C.  Penney  Company  and  of  the  stock- 
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holders  of  the  company.  Announcement  of  the  dis- 
continuance shall  be  made  at  least  six  months  before 
its  effective  date.  On  and  after  the  date  of  such  an- 
nouncement, there  shall  be  no  contributions  by  either 
the  company  or  by  participants,  except  as  otherwise 
provided  in  this  article. 

(b)  As  of  the  effective  date  of  discontinuance,  an 
amount  for  each  participant  shall  be  determined  in 
accordance  with  the  method  prescribed  under  the 
terms  of  Article  "lO.B".  There  shall  also  be  ascer- 
tained the  ratio  that  the  market  value  of  assets  then 
in  the  Fund  (exclusive  of  any  of  the  200,000  shares 
of  J.  C.  Penney  Company  common  stock  then  re- 
maining) bears  to  the  book  value  of  such  assets,  as 
shown  on  the  accounts  of  the  Fund  after  application 
of  any  reserves  against  depreciation  of  such  assets. 
Each  participant  shall  receive  credit  of  an  amount 
computed  by  applying  the  ratio  so  ascertained  to  the 
amount  so  determined  under  Article  "lO.B"  as 
above. 

(c)  As  of  the  effective  date  of  such  discontinu- 
ance, all  shares  then  remaining  in  the  Fund  of  the 
200,000  shares  of  J.  C.  Penney  Company  common 
stock  shall  be  considered  as  one  block.  From  this 
block  a  number  of  shares  for  each  participant  shall 
be  determined  by  the  Administrative  Committee, 
based  upon  the  proportion  that  the  participant's 
total  contributions  then  in  the  Fund  bears  to  the 
total  of  all  participants'  contributions  then  in  the 
Fund,  (with  adjustment  for  fractional  shares  as  de- 
termined by  the  Administrative  Committee  to  be 
proper),  except  that  the  maximum  number  of  shares 
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for  each  participant  shall  not  exceed  1,000.  Any  such 
excess  of  shares  shall  be  proportionately  allotted  to 
other  participants  on  the  basis  of  contributions  then 
in  the  Fund,  subject  to  the  1,000  share  maximum. 
In  the  event  that  excess  shares  above  the  maximum 
remain  after  allotment  of  1,000  to  each  participant, 
the  aggregate  of  such  excess  shall  be  equally  allotted 
to  all  participants. 

(d)  The  uncovered  cost  of  all  shares  remaining  of 
the  200,000  shares  of  J.  C.  Penney  Company  stock 
after  application  of  any  balance  in  the  Reserve  for 
Retirement  or  other  reserves  applicable  as  directed 
by  the  Administrative  Committee  to  such  shares, 
shall  be  determined.  An  amount  representing  the 
proportion  of  such  uncovered  cost  shall  be  deter- 
mined for  the  shares  of  stock  allotted  to  each  partic- 
ipant under  "(c)"  of  this  article,  and  any  credit  due 
to  a  participant  as  determined  under  "(b)"  of  this 
article  shall  be  applied  against  such  uncovered  cost. 
If  the  credit  for  a  participant  under  "(b)"  equals  or 
exceeds  his  or  her  uncovered  cost  imder  "(d)",  such 
shares  of  stock  and  the  balance  of  his  or  her  credit, 
if  any,  shall  be  delivered  to  the  participant  subject 
to  the  provisions  of  Article  "10.B(b)3".  To  the  ex- 
tent that  the  uncovered  cost  of  a  participant's  shares 
is  not  covered  by  his  or  her  credit,  he  or  she  shall  be 
entitled  at  any  time  to  pay  such  uncovered  cost  in 
cash,  and  such  shares  shall  as  of  that  date  be  deliv- 
ered to  the  participant. 

(e)  If  there  remains  uncovered  cost  for  any  par- 
ticipant not  covered  by  credits  or  payments  as  pro- 
vided in  subdivision  "(d)"  of  this  article,  then  dis- 
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tribution  of  the  stock  of  such  participant  shall  be 
deferred  and  future  dividends  shall  be  applied 
against  the  balance  of  such  participant's  uncovered 
cost.  The  company  shall  continue  all  contributions 
called  for  under  the  Plan,  the  total  of  which  will  be 
credited  each  year  to  the  accounts  of  the  remaining 
participants  in  the  proportion  that  each  partici- 
pant's total  contributions  then  in  the  Fund  bears  to 
all  participants'  contributions  then  in  the  Fund.  At 
any  time  that  any  participant's  share  of  such  credits 
equals  his  or  her  portion  of  the  uncovered  cost,  his 
or  her  shares  of  the  stock  shall  be  delivered  to  the 
participant.  In  any  event,  the  company  shall  at  the 
end  of  five  years  after  the  effective  date  of  discon- 
tinuance, contribute  an  amount  to  the  Fund  suffi- 
cient to  cover  any  balance  of  uncovered  cost  then 
remaining. 

(f )  In  the  discretion  of  the  Administrative  Com- 
mittee, in  order  to  safeguard  the  interests  of  all  par- 
ticipants in  the  Fund,  any  amount  due  to  partici- 
pants under  this  article,  other  than  J.  C.  Penney 
Company  common  stock,  may  be  distributed  in  cash 
and/or  securities  of  the  Fund.  The  settlement  value 
of  any  such  securities  shall  be  the  market  value  as 
used  in  computations  under  this  article. 

25.  Each  participant  in  the  Plan  shall  be  required 
to  sign  a  statement  to  the  effect  that  he  or  she  has 
read  the  terms  of  the  Plan  and  the  Trust  Agree- 
ment, and  that  he  or  she  understands  the  same.  In 
accepting  the  terms  of  the  Plan  with  the  understand- 
ing that  he  or  she  will  receive  the  benefits  provided 
for  thereunder,  each  participant  authorizes  the  com- 
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pany,  or  such  person  or  persons  as  may  be  desig- 
nated by  it  for  the  purpose,  to  administer  the  Plan 
and  to  do  such  acts  as  the  company  may  deem  neces- 
sary or  advisable,  to  give  effect  to  the  provisions  of 
the  Plan  and  of  the  Trust  Agreement. 

Effective  Dates: 

The  Plan  is  adopted  effective  as  at  January  1, 
1940  except  that : 

(a)  The  requirement  as  to  compulsory  contribu- 
tions of  33%%  of  compensation  shall  apply  to  com- 
pensation paid  covering  any  calendar  year  starting 
on  or  after  January  1,  1940.  However,  any  employee 
•who  i^articipates  in  the  Plan,  and  would  have  been 
eligible  for  the  full  year  of  1939,  if  the  Plan  had 
been  in  effect  during  that  period,  or  who  would  have 
been  eligible  for  a  portion  of  the  year  of  1939  and 
who  had  an  approved  leave  of  absence  for  the  bal- 
ance of  that  year  shall  have  the  privilege  of  contrib- 
uting to  the  Fund,  in  accordance  with  instructions 
of  the  Administrative  Committee,  for  credit  to  his  or 
her  account  as  at  January  1,  1940  any  amount  up  to 
33%  7o  of  compensation  received  for  1939  and  paid 
in  1940.  If  33%%  of  1939  compensation  amounted 
to  $500.00  or  less,  then  all  of  the  participant's  com- 
pensation up  to  $500.00  may  be  contributed  to  the 
Fund.  However,  if  any  participant  shall  cease  active 
employment  prior  to  July  1,  1942,  his  or  her  own 
contribution  to  the  Fund  from  1939  compensation 
and  other  participants'  contributions  to  the  Fund 
from  1939  compensation  shall  not  be  used  in  measur- 
ing the  number  of  shares  of  the  J.  C.  Penney  Com- 
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pany  common  stock  to  which  he  or  she  is  entitled  in 
any  retirement  settlement. 

EXHIBIT  "A" 

J.  C.  PENNEY  COMPANY 
PROFIT-SHARING  RETIREMENT  PLAN 

(For  Its  Management  Staff) 

Agreement  of  Trust 
Know  All  Men  by  These  Presents,  that 
Whereas,  J.  C.  Penney  Company,  a  Delaware  Cor- 
poration having  its  office  at  330  West  34th  Street, 
New  York,  N.  Y.  has  adopted,  effective  as  of  Janu- 
ary 1,  1940,  a  Profit-Sharing  Retirement  Plan  for 
such  of  its  employees  as  are  eligible  to  participate 
under  the  terms  of  said  Plan,  which  Plan  may  from 
time  to  time  be  altered,  modified,  or  amended  by  the 
Company,  subject  to  the  restrictions  hereinafter 
set  forth,  and  is  hereinafter  referred  to  as  "Plan", 
and 

Whereas,  a  copy  of  this  Agreement  of  Trust  is 
attached  to  and  made  a  part  of  said  Plan ;  and 

Whereas,  funds  must  be  contributed  imder  said 
Plan  by  eligible  employees  of  J.  C.  Penney  Com- 
pany (including  eligible  employees  of  wholly  owned 
subsidiaries  as  defined  in  the  Plan)  and  by  J.  C. 
Penney  Company,  which  funds  as  and  when  contrib- 
uted will  constitute  a  Fund  to  be  held  for  the  bene- 
fit of  said  eligible  employees  under  and  in  accord- 
ance with  the  Plan,  and  no  part  of  which  at  any 
time  will  be  used  for  or  diverted  to  any  other  pur- 
])ose  except  for  paying  such  debts  and  liabilities  of 
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the  Trustee,  designated  hereunder,  as  it  shall  incur 
under  the  terms  and  provisions  of,  or  as  permitted 
by,  this  Agreement  of  Trust  and  for  defraying  the 
actual  expenses  of  administering  the  Plan  and  the 
Fund  and. 

Whereas,  as  a  part  of  said  Plan,  J.  C.  Penney 
Company  will  issue,  sell  and  deliver  to  the  Trustee 
hereunder.  Two  Hundred  Thousand  (200,000) 
shares  of  its  authorized  unissued  Common  stock, 
upon  payment  by  the  Trustee  to  the  Company  of  the 
sum  of  $5,700,000,  namely  at  the  rate  of  Twenty- 
Eight  and  50/100  ($28.50)  Dollars  per  share  (being 
Thirty  Dollars  ($30.00)  per  share  less  adjustment 
for  two  dividends  of  Seventy-Five  Cents  ($.75)  per 
share  paid  respectively  on  March  30,  and  June  29, 
1940)  which  stock  will  be  held  by  said  Trustee  under 
and  in  accordance  with  the  terms  and  subject  to  the 
provisions  of  this  Agreement  of  Trust,  and 

Whereas,  in  order  to  carry  out  the  provisions  of 
the  Plan  it  is  necessary  that  a  Trustee  be  designated 
to  hold,  administer  and  disburse  such  funds  and  to 
acquire,  hold  and  distribute  such  stock,  and 

Whereas,  the  Chase  National  Bank  of  the  City  of 
New  York  has  agreed  to  act  as  the  Trustee  here- 
under, 

Now,  Therefore,  this  Agreement  of  Trust,  Wit- 
nesseth  that  it  is  hereby  agreed  by  the  Company,  on 
its  own  behalf  and  on  behalf  of  each  person  who  now 
is,  or  hereafter  becomes,  a  participant  in,  or  now  or 
hereafter  has  any  interest  under,  the  Plan,  as  fol- 
lows: 

First :    As  used  herein :  ' 
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The  word  "Company"  means  J.  C.  Penney  Com- 
pany and  its  successors. 

The  word  "Trustee"  means  The  Chase  National 
Bank  of  the  City  of  New  York,  and  any  successor 
Trustee  from  time  to  time  acting  as  Trustee  here- 
under. 

The  word  "participant"  means  any  person  in  the 
service  of  the  Company  or  a  wholly  owned  subsidi- 
ary as  defined  in  the  Plan,  who  shall  be  eligible  to 
participate  in  the  Plan  under  and  in  accordance 
with  its  terms,  and  shall  also  be  construed  to  include 
the  beneficiary  or  legal  representative  of  a  deceased 
participant. 

The  word  "Fund"  shall  mean  all  moneys,  whether 
principal  or  income,  shares  of  J.  C.  Penney  Com- 
pany stock,  or  other  securities  or  other  property,  at 
any  time  received  or  held  by  the  Trustee  hereunder. 

The  words  "indebtedness  of  the  Trustee"  or  "debts 
of  the  Trustee"  or  "liabilities  of  the  Trustee",  or 
any  similar  expression  used  in  this  Agreement  of 
Trust,  shall  be  deemed  to  include  any  note  or  other 
evidence  of  indebtedness  executed  by  the  Trustee,  as 
Trustee  under  this  Agreement  of  Trust,  notwith- 
standing the  fact  that  such  Trustee  will  not  be  lia- 
ble personally  or  individually  for  the  indebtedness, 
liabilities  or  debts  evidenced  thereby.  The  words 
"creditor  of  the  Trustee"  or  any  similar  expression 
shall  be  deemed  to  include  the  holder  of  any  such 
note  or  other  evidence  of  indebtedness. 

Where  reference  is  made  herein  to  the  200,000 
shares  of  J.  C.  Penney  Company  Common  stock  to 
be  purchased  by  the  Trustee  from  the  Company,  it 
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is  understood  that,  if  the  number  of  shares  in  the 
Trustee's  hands  at  any  time  increases  or  decreases 
by  reason  of  stock  dividends,  exercise  of  rights  to 
purchase  stock,  or  by  reason  of  any  expansion  or 
contraction  in  the  number  of  shares  through  recap- 
italization, merger  or  other  change  in  capitalization 
of  the  Company,  said  200,000  shares,  or  any  part 
thereof  in  the  hands  of  the  Trustee  at  any  time, 
shall  be  deemed  to  be  increased  or  decreased  pro- 
portionately as  the  result  of  the  number  of  shares 
resulting  from  such  adjustment.  Any  shares  of 
stock  or  other  securities,  received  by  the  Trustee, 
in  addition  to  or  in  lieu  of  or  in  substitution  for, 
or  on  account  of,  said  200,000  shares,  shall  be  held  by 
the  Trustee  on  the  same  terms  as  said  200,000  shares. 

Second:  A.  The  Trustee  shall  act  and  shall  be 
fully  protected  in  acting  hereunder  in  accordance 
with  written  instructions,  directions  or  authoriza- 
tions from  the  Company.  The  Company  shall  file 
with  the  Trustee  a  certified  copy  of  resolutions  of 
the  Board  of  Directors  of  the  Company,  adopted 
from  time  to  time,  specifying  the  method  or 
methods  iDy  which  the  Company  shall  give  direc- 
tions, instructions  or  authorizations  to  the  Trustee 
imder  various  provisions  hereof. 

B.  The  Company  shall  also  have  the  right,  by 
resolutions  of  the  Board  of  Directors,  to  appoint  an 
Administrative  Committee  to  direct  and  manage 
the  operation  of  the  Plan.  Upon  the  appointment 
of  such  Administrative  Committee  and  until  notice 
to  the  contrary  has  been  received  in  writing  by  the 
Trustee    from   the    Company,    the    Administrative 
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Committee  shall  act  for  the  Company  in  issuing 
written  instructions,  directions  or  authorizations  to 
the  Trustee.  So  long  as  an  Administrative  Com- 
mittee shall  be  in  existence,  the  term  "Company" 
as  used  in  this  Agreement,  shall  mean  the  Company 
acting  through  the  Administrative  Committee. 

C.  In  the  event  that  any  of  the  provisions  of 
this  Agreement  of  Trust  shall  be  inconsistent  with 
the  provisions  of  said  Plan,  the  provisions  of  this 
Agreement  of  Trust  shall  control. 

Third:  A.  The  Trustee  from  and  after  the  first 
day  of  January,  1940  shall  receive  all  contributions 
under  the  Plan,  made  by  participants  or  by  the 
Company,  to  be  held,  maintained,  invested  and  ap- 
plied by  the  Trustee  in  the  manner,  for  the  pur- 
poses, and  to  the  extent  hereinafter  provided. 

B.  Moneys,  received  as  contributions  to  the 
Fund  from  participants  or  from  the  Company,  shall 
be  received  by  the  Trustee  from  the  Company,  and 
the  Trustee  shall  not  be  responsible  for  the  collec- 
tion of  any  moneys  from  participants  or  from  the 
Company,  nor  for  the  correctness  of  the  amount  of 
contributions  from  the  Company  or  from  partici- 
pants paid  over  to  it. 

C.  The  Company  shall  promptly  pay  over  to  the 
Trustee,  from  time  to  time  as  received  by  or  avail- 
able to  it,  all  such  contributions  made  by  partici- 
pants or  by  the  Company,  whether  heretofore  or 
hereafter  made. 

Fourth:  A.  The  trustee  shall  purchase  forth- 
with, subject  to  the  provision  of  Article  Twenty- 
First,  from  J.  C.  Penney  Company  200,000  shares 
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of  its  authorized  unissued  Common  stock  for  $5,- 
700,000,  to  be  held  and  disposed  of  by  the  Trustee 
as  in  this  agreement  provided,  subject  to  the  receipt 
of  sufficient  moneys  by  means  of  a  loan  from  Con- 
tinental Illinois  National  Bank  and  Trust  Company 
of  Chicago  pursuant  to  the  direction  of  the  Com- 
pany. 

B.  The  Trustee  is  authorized  and  empowered 
to  borrow  from  Continental  Illinois  National  Bank 
and  Trust  Company  of  Chicago  (hereinafter  re- 
ferred to  as  the  "Bank")  the  sum  of  $5,700,000  to 
enable  the  Trustee  to  purchase  said  shares  of  stock, 
and  to  issue  in  connection  with  said  borrowing  the 
Trustee's  promissory  note  or  notes,  as  Trustee,  and 
to  pledge  all  of  said  shares  of  stock  and  other  as- 
sets of  the  Fund  as  collateral,  and  to  enter  into  and 
deliver  a  loan  agreement  with  said  Bank,  all  under 
any  terms  and  provisions  directed  by  the  Company. 

Inasmuch  as  it  is  hereinafter  provided  that 
moneys  received  by  the  Trustee  from  dividends, 
and  from  the  Company's  and  participants'  contri- 
butions under  the  Plan  shall  be  paid  to  the  Bank 
on  account  of  payment  of  interest  and  principal  of 
such  loan  and  any  additional  loans  by  the  Bank 
(excepting  a  sum  not  to  exceed  in  the  aggregate 
$150,000),  the  Trustee,  in  order  to  provide  for  an 
additional  fund  required  for  payments  to  partici- 
pants, for  interest  on  or  expenses  in  connection 
with  such  loans,  taxes  and  the  administration  of 
the  trust,  is  authorized  to  make  additional  loans 
from  the  Bank,  providing  that  the  aggregate  prin- 
cipal amount  of  all  loans  from  said  Bank  at  any 
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time  outstanding  (including  the  original  loan  and 
all  such  additional  loans)  shall  never  exceed  $5,700,- 
000.,  or  such  lesser  amount  as  shall  be  agreed  upon 
in  any  note  or  loan  agreement  entered  into  be- 
tween the  Bank  and  the  Trustee.  The  terms  of 
such  additional  loans  and  loan  agreements  shall  be 
such  as  are  directed  by  the  Company. 

C.  If  any  loan  made  as  above  specified  is  not 
paid  in  full  upon  maturity,  and  there  are  not  suffi- 
cient moneys  in  the  hands  of  the  Trustee  with 
which  to  pay  the  loan,  the  Trustee  shall  promptly 
advise  the  Company.  The  Trustee  shall  be  under 
no  duty  to  take  any  steps  looking  to  the  renewal 
or  the  replacement  of  the  loan  except  in  the  manner 
and  on  the  terms  and  conditions  as  directed  by  the 
Company.  If  the  Company  elects,  it  may  make 
such  advances  on  account  of  future  contributions 
as  may  be  necessary  to  secure  a  renewal  or  a  re- 
placement of  the  loan.  The  Company,  however, 
shall,  in  the  event  that  there  shall  be  outstanding 
and  unpaid  any  indebtedness  of  the  Trustee  to 
said  Bank,  have  no  right  to  make  such  advances 
on  account  of  said  future  contributions  to  secure 
renewals  or  replacements  of  loans,  unless  the  Com- 
pany either  (1)  has  the  consent  of  said  Bank  or 
(2)  such  advances  by  the  Company  are  made  for 
the  purpose  of  putting  the  Trustee  in  funds  to  be 
used  to  pay  all  such  indebtedness  in  full  and  such 
funds  are  so  used.  Any  advances  so  made,  or  made 
under  B  (3)  or  B  (4)  of  Article  Fifth  shall  be 
credited  as  directed  by  the  Company.  If  the  Com- 
pany is  not  permitted  hereunder  or  elects  not  to 
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make  such  advances  and  if  any  or  all  of  the  stock 
pledged  by  the  Trustee  is  sold  by  the  creditor, 
there  shall  l^e  no  liability  on  the  Trustee  nor  on 
the  Company  nor  on  any  member  of  the  Adminis- 
trative Conmiittee  because  of  any  loss  to  partici- 
pants resulting  from  such  sale. 

All  renewals  or  replacements  of  any  loan  at  any 
time  made  by  the  Trustee  shall  be  upon  such  con- 
ditions and  be  subject  to  such  terms  and  provisions 
as  may  be  directed  by  the  Company,  whether  such 
conditions,  terms  or  provisions  shall  be  the  same 
as  or  different  from  the  loan  renewed  or  replaced. 

The  Trustee  shall  likewise  have  authority  to  bor- 
row sufficient  moneys  to  pay  in  full  before  maturity 
all  indebtedness  of  the  Trustee  to  the  Bank  but 
shall  be  under  no  duty  to  take  any  steps  looking 
to  such  payment  of  the  indebtedness  excepting  at 
the  request  of,  in  the  manner,  and  on  the  terms 
and  conditions  as  directed  by  the  company. 

If  all  indebtedness  to  the  Continental  Illinois 
National  Bank  and  Trust  Company  of  Chicago 
shall  be  paid  on  or  before  maturity  and  such  pay- 
ment shall  be  made  through  the  medium  of  a  loan 
or  loans  from  a  lender  or  lenders  other  than  the 
said  Bank,  then  after  all  said  indebtedness  has 
been  paid  to  said  Bank  and  a  loan  or  loans  have 
been  made  by  such  other  lender  or  lenders,  the 
term  'Bank'  as  used  in  this  Agreement  of  Trust 
shall  thereafter  be  interpreted  to  mean  such  other 
lender  or  lenders,  and  all  provisions  in  this  Agree- 
ment of  Trust  wherein  the  term  'Bank'  is  used 
shall  apply  to  said  other  lender  or  lenders  with  the 
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same  force  and  effect  as  they  theretofore  have  ap- 
plied  to   the   Continental   Illinois   National   Bank 
and  Trust  Company  of  Chicago. 

The  Trustee  and  the  Company  respectively  shall 
perform  and  comply  with  all  terms  or  provisions 
of  any  note  evidencing,  or  loan  agreement  with 
respect  to,  any  loan  to  the  Trustee  to  the  extent 
that  such  terms  or  provisions  are  applicable  to  the 
Trustee  or  Company. 

D.  Anything  in  the  Plan  or  this  Agreement  of 
Trust  to  the  contrary  notwithstanding,  except  as 
hereafter  provided  in  subparagraph  E  of  this  Ar- 
ticle, the  Trustee  shall  apply  all  cash  dividends, 
received  by  it  on  the  shares  of  J.  C.  Penney  Com- 
pany stock  above  referred  to,  as  well  as  all  other 
moneys  received  by  it  from  J.  C.  Penney  Company 
or  from  participants  in  the  Plan,  from  time  to  time 
when  and  as  received  by  it  as  follows: 

First,  the  Trustee  shall  have  the  right  to  reserve 
from  such  moneys  so  received  by  it  an  amount, 
sufficient,  in  the  judgment  of  the  Trustee  to  pay 
interest  on  all  outstanding  indebtedness  of  the 
Trustee  to  the  Bank,  which  will  accrue  up  to  and 
including  the  second  quarterly  interest  payment 
date  of  loans  by  the  Bank  to  the  Trustee  occurring 
after  such  receipt  by  the  Trustee,  and  the  Trustee 
shall,  if  such  reservation  is  made,  pay  to  the  Bank 
when  due  the  interest  due  on  indebtedness  to  said 
Bank  on  such  next  two  ensuing  quarterly  interest 
payment  dates,  and  any  excess  of  such  amounts 
so  reserved,  which  shall  remain  after  the  payment 
of  such  interest,  shall  be  paid  to  said  Bank  and 
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shall  l)e  applied  on  unpaid  principal  of  such  in- 
debtedness,  whether   or   not   such   principal   shall 
then  be  due. 

Second,  any  balance  of  such  moneys,  so  received 
by  the  Trustee  and  not  so  reserved,  shall  be  paid 
to  said  Bank,  to  be  credited  first  on  any  then 
matured  and  unpaid  interest  and  then  on  any  un- 
paid principal  of  any  such  indebtedness  of  the 
Trustee  to  the  Bank,  regardless,  in  any  case,  of 
whether  or  not  such  principal  shall  then  be  due. 

E.  Notwithstanding  the  provision  of  subpara- 
graph D,  of  this  Article  the  Trustee  shall,  how- 
ever, have  the  right  to  retain  and  withhold  from 
payment  to  the  Bank,  at  any  time  or  times  at  which 
there  shall  be  no  existing  default  in  payment  of 
such  indebtedness  of  the  Trustee  to  the  Bank,  on 
account  of  either  principal  or  interest  of  any  in- 
debtedness of  the  Trustee  to  the  Bank,  the  aggre- 
gate sum  of  $150,000.00  from  the  moneys  received 
by  it  as  dividends  or  contributions  from  the  Com- 
pany or  from  participants  in  the  Plan,  to  be  used 
for  the  same  purposes  as  the  additional  loans  from 
the  Bank  above  provided  for,  such  right  of  the 
Trustee  shall,  however,  terminate  from  and  after 
the  time  at  which  such  aggregate  sum  shall  have 
been  so  withheld,  whether  such  withholding  shall 
have  been  at  one  time  or  from  time  to  time. 

F.  Anything  in  this  Agreement  of  Trust  or  the 
Plan  to  the  contrary  notwithstanding  however,  the 
Company  shall  not  amend  or  change  any  of  the 
terms  or  provisions  of  this  Agreement  of  Trust  or 
said  Plan  which  directly  or  indirectly  affects  any 
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of  the  rights  or  benefits  of  the  Bank  without  the 
consent  in  writing  of  the  Bank,  as  long  as  there 
shall  be  any  outstanding  indebtedness  or  liabilities 
of  the  Trustee  to  the  Bank  in  connection  with  its 
loans  to  the  Trustee,  except  as  may  otherwise  be 
provided  in  any  evidence  of  indebtedness  held  by 
or  loan  agreement  with  the  Bank. 

Gr.  The  Company  shall  not  consent  to,  or  take 
any  steps  to  accomplish,  the  termination  or  discon- 
tinuance of  the  Plan  or  this  Agreement  of  Trust 
at  any  time  at  which  there  shall  be  any  outstanding 
indebtedness  or  liabilities  of  the  Trustee  to  the 
Bank  in  connection  with  its  loans  to  the  Trustee  as 
herein  provided. 

H.  The  terms  of  any  note,  loan  or  loans  or  loan 
agreements  to  be  made  by  the  Trustee  under  Arti- 
cle Fourth  hereof  or  under  any  other  provision  of 
this  Agreement  of  Trust  shall  be  in  the  form  di- 
rected by  the  Company,  and  such  terms  are  ex- 
pressly consented  to  and  shall  be  binding  on  all 
persons  interested  in  this  agreement  as  participants 
or  otherwise.  In  the  event  that  the  terms  and  pro- 
visions of  any  note  or  loan  agreement  so  executed 
by  the  Trustee  shall  be  inconsistent  with  the  pro- 
visions of  the  Plan  or  this  Agreement  of  Trust,  the 
provisions  of  such  note  or  loan  agreement  shall 
govern.  It  is  the  intention  hereof  that  the  Trustee 
shall  be  fully  protected  in  executing  any  note  or 
loan  agreement  in  the  form  directed  by  the  Com- 
pany. 

I.  All  provisions  of  this  Agreement  of  Trust 
which  are  for  the  benefit  of  the  Bank  shall  inure 
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also  to  the  benefit  of  the  holders  of  any  indebted- 
ness hereunder  originally  incurred  by  the  Trustee 
to  the  Bank. 

Fifth:  A.  Subject  always  to  collateral  pur- 
poses in  connection  with  any  loan  and  to  the  rights 
of  pledgees: 

The  Trustee  shall  at  all  times  retain  the  J.  C. 
Penney  Company  Common  stock  for  distribution 
to  particii)ants  as  directed  by  the  Company  from 
time  to  time,  and,  upon  such  directions  being  given, 
the  Trustee  shall  take  the  necessary  steps  to  have 
the  requisite  number  of  shares  transferred  into 
the  name  of  the  participant  for  delivery.  All  expen- 
ses in  connection  with  such  transfers  shall  be  a 
charge  against  the  Fund.  The  Board  of  Directors 
of  the  Company,  if  in  its  discretion  economic  con- 
ditions make  it  advisable,  shall,  however,  have  the 
power  to  direct  the  Trustee  to  sell  all  or  any  part 
of  the  200,000  shares.  Upon  receipt  of  a  certified 
copy  of  a  resolution  to  such  effect,  the  Trustee 
shall,  as  soon  as  it  is  able  so  to  do,  follow  the 
directions  therein  contained.  If  any  such  sale  of 
stock  is  made,  the  proceeds  shall  be  considered,  for 
the  purposes  of  the  Plan,  as  constituting  a  substi- 
tution for  the  stock  sold,  and  the  proceeds  shall  be 
invested  or  otherwise  disposed  of  as  directed  in 
writing  by  the  Company  under  and  in  accordance 
with  the  general  purposes  of  the  Plan.  Such  in- 
vestments may  be  made  in  stocks,  either  common 
or  preferred,  bonds,  notes  or  other  evidences  of 
indebtedness  or  other  securities  even  though  the 
same  may  not  be  legal  investments   for  trustees 
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under  the  laws  applicable  hereto.  vSuch  proceeds 
together  with  any  moneys  held  by  the  Trustee 
under  subparagraph  B(4)  of  Article  Fifth  and  the 
investments  and  reinvestments  thereof  shall  be  held 
as  a  separate  fund  hereunder  unless  the  Board  of 
Directors  should  direct  the  Trustee  to  consolidate 
such  fund  with  the  other  investments  held  here- 
under. 

B.  The  trustee  shall,  subject  always  to  collat- 
eral purposes  in  connection  with  any  loan  and  to 
the  rights  of  pledgees,  have  the  following  additional 
powers  with  respect  to  the  shares  of  J.  C.  Penney 
Company  Common  stock  purchased  by  it  as  pro- 
vided in  this  agreement: 

(1)  The  Trustee  is  authorized  but  not  directed 
to  vote  the  shares  of  stock  or  to  otherwise  consent 
to  or  request  any  action  on  the  part  of  the  Com- 
pany and  to  give  general  or  special  proxies  or 
powers  of  attorney  with  or  without  power  of  sub- 
stitution. 

(2)  To  receive  any  stock  dividends,  which  when 
received  shall  become  a  portion  of  the  stock  in  the 
Fund  and  shall  be  added  to  and  treated  as  forming 
a  part  of  the  original  200,000  shares. 

(3)  If  the  Company  in  connection  with  the  200,- 
000  shares  of  J.  C.  Penney  Company  stock  shall 
issue  rights  to  purchase  additional  stock,  and  at  the 
time  of  the  issuance  of  such  rights  there  is  any 
unpaid  indebtedness  to  the  Bank,  the  Trustee  shall 
have  the  following  power  and  authority: 

a.  If  the  Company  shall  notify  the  Trustee  and 
the  Bank  that  the  Company  deems  it  advisable  to 
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exercise  all  such  rights  and  if  the  Bank  shall  agree 
that  it  is  advisable  to  exercise  such  rights  and  shall 
within  five  days  from  the  receipt  of  such  notice, 
either  make  an  additional  loan  to  the  Trustee  upon 
terms  and  conditions  directed  by  the  Company, 
sufficient  with  which  to  enable  it  to  exercise  such 
rights,  or  shall  within  the  same  length  of  time  by 
agreement  with  the  Company  grant  it  the  right  to 
make  advances  upon  its  future  contributions  to  be 
used  for  the  purpose  of  exercising  such  rights,  and 
the  Company  shall  make  such  advances,  the  Trustee 
shall  exercise  such  rights,  otherwise  it  shall  sell  such 
rights, 

b.  If  the  Company  shall  notify  the  Trustee  and 
the  Bank  that  it  deems  it  advisable  to  sell  all  rights 
issued  in  connection  with  such  stock,  the  Trustee 
shall  sell  such  rights  in  the  event  that  the  Bank  does 
not  within  five  days  after  the  receipt  of  such 
notice,  loan  to  the  Trustee  upon  terms  and  con- 
ditions directed  by  the  Company,  a  sufficient  sum 
of  money  to  enable  the  Trustee  to  exercise  such 
rights.  In  the  event  that  such  loan  is  made  by  the 
Bank  to  the  Trustee,  the  Trustee  shall  exercise 
such  rights. 

c.  If  the  Company  shall  notify  the  Trustee  and 
the  Bank  that  it  desires  the  Trustee  to  sell  a  suffi- 
cient number  of  said  rights  so  that  the  Trustee  may 
be  able  to  exercise  the  rights  with  respect  to  the 
balance  of  the  stock,  the  Trustee  shall  sell  such 
number  of  rights  in  order  to  exercise  the  rights 
with  reference  to  the  balance  of  the  stock  in  the 
event  that  the  Bank  does  not  within  five  days  after 
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the  receipt  of  such  notice  loan  to  the  Trustee,  on 
terms  and  conditions  directed  by  the  Company,  a 
sum  of  money  sufficient  with  which  to  exercise  all 
such  rights.  In  the  event  that  such  loan  is  made 
by  the  Bank  to  the  Trustee,  the  Trustee  shall  ex- 
ercise such  rights. 

d.  If  the  Company  shall  fail  to  notify  the  Trus- 
tee and  the  Bank  whether  it  deems  it  advisable  to 
exercise  such  rights,  to  sell  such  rights,  or  to  ex- 
ercise such  rights  in  part  and  sell  such  rights  in 
part,  within  fifteen  days  prior  to  the  last  date  for 
the  exercise  of  such  rights,  the  Trustee  shall  sell 
such  rights  at  such  time  prior  to  the  expiration 
date  as  it  deems  advisable. 

e.  If  any  loan  is  made  by  the  Bank  to  the 
Trustee  as  provided  in  subparagraphs  a,  b,  and  c 
immediately  above  set  forth,  the  Trustee  shall  have 
full  power  and  authority  to  issue  its  note  to  evi- 
dence such  loan  and  to  execute  any  loan  agreement 
in  connection  therewith,  the  terms  and  provisions 
of  any  such  note  or  loan  agreement  to  be  as  directed 
by  the  Company. 

f.  All  stock  received  by  the  Trustee  as  a  result 
of  the  exercise  of  the  rights  shall  be  pledged  with 
the  Bank  as  a  part  of  the  collateral  securing  any 
indebtedness  from  the  Trustee  to  the  Bank,  and 
the  proceeds  of  all  rights  which  are  sold,  shall  be 
paid  over  by  the  Trustee  to  the  Bank  and  shall  be 
applied  by  it  first  against  any  matured  and  unpaid 
interest  and  the  balance  against  the  principal  of 
any  indebtedness  from  the  Trustee  to  the  Bank, 
whether  or  not  then  due. 
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g.    Any  stock  so  purchased  through  the  exercise 
of  rights  shall  be  added  to  and  treated  as  a  part 
of  the  original  200,000  shares. 

h.  The  rights  of  the  Bank  and  the  duties  of  the 
Trustee  in  connection  with  any  loans,  made  under 
the  provisions  of  Article  Fifth  B  (3)  shall  be  the 
same  as  with  respect  to  other  loans  made  by  the 
Bank  to  the  Trustee  as  set  forth  in  this  agreement 
except  as  otherwise  provided  in  any  note  or  notes, 
or  loan  agreement  or  loan  agreements  executed  by 
the  Trustee  in  connection  with  such  loan  or  loans. 

(4)  If  the  Company  in  connection  with  the  200,- 
000  shares  of  J.  C.  Penney  Company  common  stock 
shall  issue  rights  to  purchase  stock  and  at  the  time 
of  issuance  of  such  rights  there  is  no  unpaid  indeb- 
tedness to  the  Bank,  the  Trustee  shall  have  the 
following  power  and  authority. 

a.  If  the  Company  shall  notify  the  Trustee  at 
least  fifteen  days  prior  to  the  final  date  set  for  the 
exercise  of  the  rights,  that  it  deems  it  advisable  to 
sell  all  rights  issued  in  connection  with  such  stock, 
the  Trustee  shall  sell  such  rights  at  such  date  prior 
to  the  final  date  set  for  the  exercise  of  the  rights 
as  it  shall  deem  ad^asable. 

b.  If  the  Company  shall  fail  to  notify  the  Trus- 
tee as  provided  in  subparagraph  a  immediately 
above  set  forth,  the  Trustee  shall  exercise  the  rights 
to  purchase  additional  stock  out  of  moneys  in  its 
hands,  which  stock  when  purchased  shall  be  added 
to  and  treated  as  forming  a  part  of  the  original 
200,000  shares.  If  it  does  not  have  sufficient  moneys 
with  which  to  purchase  such  stock,  it  shall  forth- 
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with  notify  the  Company  in  writing  and  the  Com- 
pany shall  have  the  right  within  five  days  thereafter 
to  notify  the  Trustee  that  it  will  advance  a  suffi- 
cient sum  of  money  on  account  of  its  future  con- 
tributions to  enable  the  Trustee  to  exercise  its 
rights  to  purchase  such  stock.  In  the  event  of  such 
notification  the  Company  agrees  to  advance  such 
moneys  prior  to  the  final  date  upon  which  such 
rights  can  be  exercised.  If  Avithin  such  five  day 
period  the  Company  shall  either  advise  the  Trustee 
that  it  will  not  make  such  advances  or  shall  fail 
to  advise  the  Trustee  that  it  will  make  such  ad- 
vances, the  Trustee  will  borrow  sufficient  funds 
with  which  to  exercise  such  rights  issuing  its  prom- 
issory note  or  notes  as  Trustee  as  evidence  of  such 
indebtedness  and  using  the  J.  C.  Penney  Company 
stock  or  other  securities  as  collateral.  If  the  Trustee 
is  unable  to  borrow  a  sufficient  sum  with  which  to 
exercise  all  or  any  part  of  such  rights,  it  shall  have 
the  right  to  sell  the  rights  or  sell  a  portion  of  the 
rights  and  use  the  funds  received  from  such  bal- 
ance together  with  any  moneys  then  in  its  hands 
to  exercise  the  balance  of  such  rights. 

c.  Any  moneys  received  from  the  sale  of  rights 
and  not  used  to  purchase  stock  through  exercise 
of  rights  shall  be  held  by  the  Trustee  in  lieu  of 
the  stock  and  shall  be  invested  or  otherwise  dis- 
posed of  as  directed  in  writing  by  the  Company 
under  and  in  accordance  with  the  general  purposes 
of  the  Plan.  Such  investments  may  be  made  in 
stocks,  either  common  or  preferred,  bonds,  notes 
or  other  evidences  of  indebtedness  or  other  securi- 
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ties  even  though  the  same  may  not  be  legal  invest- 
ments for  trustees  under  the  laws  applicable  hereto. 
As  set  forth  in  subparagrai^h  A  of  Article  Fifth 
such  moneys  together  with  any  proceeds  of  sale 
under  said  subparagraph  A  of  Article  Fifth  and 
the  investments  and  reinvestments  thereof  shall 
be  held  as  a  separate  fund  hereunder  unless  the 
Board  of  Directors  should  direct  the  Trustee  to 
consolidate  such  fund  with  the  other  investments 
held  hereunder. 

(5)  The  Trustee  shall  have  the  right  to  partici- 
pate in  reorganizations,  recapitalizations,  mergers 
and  similar  transactions  with  respect  to  such  stock 
and  to  hold  the  stock  or  other  securities  with  re- 
a  result  thereof,  in  lieu  of  the  stock  relinquished 
in  such  transaction  and/or  in  conjunction  with,  the 
balance  of  the  200,000  shares  of  the  J.  C.  Penney 
Company  stock  then  remaining  in  its  hands. 

(6)  The  trustee  shall  transfer,  assign  and  deliver 
to  any  creditor,  who  holds  as  collateral  for  its  loan, 
all  or  any  portion  of  the  said  200,000  shares  of 
J.  C.  Penney  Company  stock,  any  additional  or 
substituted  shares  of  stock  or  other  securities,  re- 
ceived by  the  Trustee  as  a  stock  dividend  or 
through  the  exercise  of  rights  to  purchase  addi- 
tional stock,  or  received  by  the  Trustee,  by  virtue 
of  the  provisions  of  subparagraph  (5)  of  this  Ar- 
ticle Fifth,  to  be  held  by  such  creditor  as  collateral 
for  its  loan,  and  shall  pay  over  to  such  creditor 
any  cash  similarly  received. 
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Sixth:  A.  The  Trustee  shall  manage  the  Fund. 
It  shall  invest  and  reinvest  the  Fund,  provided, 
however,  that  no  funds  in  the  hands  of  the  Trus- 
tee shall  be  invested  or  reinvested  without  the  con- 
sent of  the  Bank  until  all  loans  to  the  Trustee  by 
said  Bank  shall  have  been  paid  in  full.  The  Trustee 
shall  at  all  times  have  as  its  primary  purpose  the 
conservation  of  the  principal  of  the  Fund.  For  this 
reason  the  Trustee  (except  in  so  far  as  it  uses  or 
reserves  moneys  received  or  earned  to  pay  in  full 
or  on  account  any  loans  to  or  liabilities  or  debts 
of  the  Trustee)  shall  be  limited  in  its  investments 
and  reinvestments  to  securities  issued  by  the  United 
States  of  America  and  to  securities  issued  by  any 
governmental  agency  of  the  United  States  of 
America,  the  payment  of  principal  and  interest  of 
which  is  unqualifiedly  guaranteed  by  the  United 
States  of  America.  The  maturity  date  of  any  se- 
curity so  purchased  shall  not  be  later  than  ten  (10) 
years  after  the  date  of  the  purchase  of  the  par- 
ticular security.  Within  this  limitation,  and  subject 
to  the  provisions  of  subparagraph  J)  of  Article 
Fourth,  the  Trustee  shall  have  full  power  and 
authority  to  purchase,  sell  and  exchange,  invest  and 
reinvest  any  and  all  moneys,  securities  or  other 
jjroperty  from  time  to  time  comprising  the  Fund, 
including  income  earned  on  the  Fund.  The  Board 
of  Directors  of  the  Company,  by  notice  in  writing, 
may  at  any  time  amend  this  subparagraph  so  as  to 
alter  in  any  manner  the  limitations  upon  the  class 
of  securities  in  which  the  Fund  may  be  invested 
and  reinvested  and,  in  the  event  of  such  an  amend- 
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ment,  the  Trustee  shall,  as  to  investments  and  re- 
investments   made    thereafter,    be    subject    to    the 
amended  limitations  specified  by  the  Board  of  Di- 
rectors of  the  Company. 

B.  Subject  to  the  provision  of  subparagraph  D 
of  Article  Fourth,  the  Trustee  shall  have  full  power 
to  reserve  from  investment  and  keep  unproductive 
of  income  any  amounts  or  parts  of  the  Fund  as  it 
may  at  any  and  all  times  deem  advisable. 

C.  The  provisions  of  this  Article  Sixth  shall  not 
apply  to  the  200,000  shares  of  J.  C.  Penney  Com- 
pany stock,  special  provisions  for  which  are  made 
in  Articles  Fourth  and  Fifth  hereof,  but  shall 
apply  to  the  cash  di^ddends  received  on  said  stock, 
subject,  however,  to  the  provisions  of  subparagraph 
D  of  said  Article  Fourth. 

Seventh:  Subject  to  the  rights  of  any  creditor 
of  the  Trustee  to  whom  it  is  indebted  for  money 
borrowed  hereunder  and  to  the  provisions  of  sub- 
paragraph D  of  Article  Fourth  hereof,  the  Trustee 
upon  receiving  written  directions  from  the  Com- 
pany shall  from  time  to  time  make  deliveries  to  it 
of  shares  of  stock  from  the  200,000  shares  of  J.  C. 
Penney  Company  stock  transferred  into  the  names 
of  and  for  distribution  by  the  Company  to  partici- 
pants entitled  thereto  and  shall  likewise  make  pay- 
ments and  other  disbursements  out  of  the  Fund. 
Checks  or  other  vouchers  for  such  payments  shall 
be  made  payable  to  such  persons  (including  in  the 
term  "persons",  insurance  companies  in  connection 
with  the  purchase  of  annuities  and  life  insurance 
policies  and  corporations  named  by  participants  as 
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beneficiaries)  at  such  times,  in  such  manner  and  in 
such  amounts  as  may  be  specified  in  the  written 
directions  of  the  Company,  and  shall  be  delivered 
by  the  Trustee  to  the  Company  for  distribution  by 
the  Company  under  and  in  accordance  with  the 
terms  of  the  Plan.  Upon  such  payments  or  disburse- 
ments being  made,  the  amount  thereof  shall  no 
longer  constitute  a  part  of  the  Fund  hereunder.  All 
such  payments  or  disbursements  shall  be  made  from 
principal  or  income  without  distinction. 

Eight :  The  Trustee  shall  have  the  following  fur- 
ther duties  and  powers: 

A.  After  any  initial  loan  by  the  Bank,  made  in 
connection  with  the  purchase  of  the  200,000  shares 
of  J.  C.  Penney  Company  Common  Stock,  and  any 
additional  loans,  by  the  Bank,  shall  have  been  paid 
in  full,  or  at  any  earlier  date  if  the  Bank  shall 
consent,  the  Trustee,  in  its  discretion,  shall  have 
power  to  borrow  money  in  such  amounts  and  upon 
such  terms  and  conditions  as  it  shall  deem  advisa- 
ble or  proper  to  carry  out  the  purposes  of  the  trust, 
or  to  pay  off  then  existing  indebtedness  of  the  Trus- 
tee, and  for  sums  so  borrowed,  to  issue  its  promis- 
sory note  or  notes  as  Trustee,  and  to  secure  the 
payment  thereof  by  pledging  all  or  any  part  of  the 
Fund.  Any  interest  paid  by  the  Trustee  in  respect 
of  any  such  loans  shall  be  a  charge  against  the 
Fund. 

B.  The  Trustee  may,  with  the  approval  of  the 
Company,  take  and  hold  any  security  or  other  prop- 
erty constituting  a  part  of  the  Fund  in  bearer  form 
or  in  its  own  name  or  in  the  name  of  its  nominee 
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or   nominees   without   disclosing   its   fiduciary   ca- 
pacity. The  name  of  the  nominee  or  nominees  shall 
be  disclosed  by  the  Trustee  to  the  Company  at  its 
request. 

C.  The  Trustee  may  employ  suitable  agents  and 
counsel  and  pay  therefor  reasonable  compensation 
and  expenses. 

D.  If  at  any  time  the  Company  shall  be  incapa- 
ble for  any  reason  of  giving  directions,  instructions 
or  authorizations  to  the  Trustee  as  herein  provided 
for,  the  Trustee  may  act  and  shall  be  protected  in 
acting  (except  in  selling  all  or  any  part  of  the 
200,000  shares  of  J.  C.  Penney  Company  Common 
Stock),  without  such  directions,  instructions  or 
authorizations,  as  the  Trustee  in  its  discretion 
deems  appropriate  and  advisable  under  the  circum- 
stances for  the  carrying  out  of  the  provisions  of 
this  Trust. 

E.  The  Trustee  shall  file  with  the  Company  on 
or  before  March  1st  of  each  year,  a  statement  of 
its  accounts  and  proceedings  during  the  next  pre- 
ceding calendar  year.  In  the  absence  of  any  ex- 
ception thereto  filed  in  writing  with  the  Trustee  by 
the  Company  Avithin  a  period  of  ninety  days  after 
its  receipt,  such  statement  shall  constitute  a  final 
accounting  by  and  discharge  of  the  Trustee,  with 
respect  to  such  accounts  and  proceedings,  and  shall 
be  binding  and  conclusive  upon  the  Company  and 
upon  all  employees  or  persons  having  or  claiming 
an  interest  in  the  Fund  other  than  the  Bank.  No 
person  having  an  interest  in  the  Fund,  other  than 
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the  Bank,  shall  have  the  right  to  demand  any  fur- 
ther or  different  accounting  by  the  Trustee. 

Ninth:  A.  The  Trustee  shall  be  paid  such  rea- 
sonable compensation,  as  shall  from  time  to  time 
be  agreed  upon  in  writing  by  the  Company  and  the 
Trustee,  together  with  its  expenses.  The  Company 
shall  determine  each  year  whether  said  compensa- 
tion and  expenses  shall  be  paid  by  it  or  shall  con- 
stitute a  charge  against  the  Fund.  It  shall  advise 
the  Trustee  of  its  determination  and  in  any  year  in 
which  the  compensation  and  expenses  of  the  Trus- 
tee are  not  paid  by  the  Company,  the  Trustee  shall 
pay  the  same  to  itself  out  of  the  Fund.  All  per- 
sonal property  taxes,  income  taxes,  and  other  taxes 
of  any  and  all  kinds  whatsoever  which  may  be 
levied  or  assessed  under  existing  or  future  laws, 
upon  or  in  respect  of  the  Trust  hereby  created,  or 
the  Fund  or  any  securities,  moneys,  or  other  prop- 
erty forming  a  part  thereof,  which  are  not  paid 
by  the  Company  to  the  Trustee  upon  its  receiving 
notice  from  the  Trustee  of  the  levy  or  assessment 
of  such  taxes,  shall  be  charged  by  the  Trustee  to 
the  Fund  and  paid  by  it  from  the  Fund.  The  Trus- 
tee may  assume  that  any  taxes  assessed  on  or  in 
respect  of  the  Fund  concerning  the  levy  and  assess- 
ment of  which  it  has  notified  the  Company  are  law- 
fully assessed  unless  the  Company  shall  in  writing 
advise  the  Trustee  that  in  the  opinion  of  counsel 
for  the  Company,  such  taxes  are  unlawfully  as- 
sessed. In  the  event  that  the  Company  shall  so 
advise  the  Trustee,  the  Trustee  will,  if  so  requested 
in  writing  by  the  Company,  contest  the  validity  of 
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such  taxes  in  any  manner  deemed  appropriate  by 
it  or  its  counsel,  or  the  Company  if  it  so  elects,  may 
itself  contest  the  validity  of  any  such  taxes  in  any 
manner  deemed  by  it  to  be  appropriate.  The  ex- 
penses of  contesting  any  tax  shall  be  considered  as 
an  actual  expense  of  administering  the  Fund  and 
the  provisions  of  subdivision  B  of  this  Article 
Ninth  shall  be  applicable  thereto.  The  word  "taxes" 
as  used  in  this  section  shall  be  deemed  to  include 
any  interest  or  penalties  that  may  be  levied  or 
imposed  in  respect  of  any  taxes  lawfully  assessed. 

B.  If  in  any  year  during  which  any  loan  or 
loans  by  the  Bank  to  the  Trustee  are  outstanding 
and  unpaid,  there  shall  be  no  moneys  available  or 
which  can  be  made  available  imder  the  provisions 
of  this  agreement  or  under  the  terms  of  any  evi- 
dence of  indebtedness  or  loan  agreement,  to  pay 
such  compensation,  expenses  and  taxes,  the  Com- 
pany agrees  to  pay  to  the  Trustee  a  sufficient  sum 
to  pay  to  it  such  compensation  and  to  reimburse 
it  for  such  expenses  and  taxes  paid  by  the  Trustee. 
After  the  loan  or  loans  above  mentioned  shall  have 
been  paid  in  full,  the  Trustee  will  if  requested  in 
writing  by  the  Company,  repay  to  it  out  of  moneys 
in  the  Fund  all  or  any  part  of  the  moneys  ad- 
vanced by  the  Company  as  above  provided,  pro- 
viding that  such  request  is  made  within  12  months 
after  such  loan  or  loans  shall  have  been  paid  in  full. 

C.  Each  year  the  Company  shall  determine  how 
much  of  its  actual  expenses  of  administering  the 
Fund  shall  be  borne  by  the  Company  and  how 
much  of  said  administrative  expenses  shall  be  borne 
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by  the  Fund.  As  to  all  such  expenses  which  the 
Company  determines  shall  be  borne  by  the  Fund, 
the  Trustee  shall  reimburse  the  Company  upon 
written  request.  No  request  for  such  reimburse- 
ment shall  be  made  by  the  Company  for  administra- 
tive expenses  incurred  more  than  twelve  months 
prior  to  the  commencement  of  the  calendar  year  in 
which  such  request  is  made.  The  Trustee  is  released 
from  any  obligation  for  inquiring  into  the  correct- 
ness of  the  amount  of  such  expenses. 

D.  If  at  the  time  such  request  is  made,  there  is 
an  outstanding  loan  or  loans  to  the  Bank  and  there 
shall  be  no  moneys  available  or  which  can  be  made 
available  under  the  provisions  of  this  agreement 
or  under  the  provisions  of  any  evidence  of  indebted- 
ness or  loan  agreement  with  which  to  reimburse 
the  Company,  such  reimbursement  shall  be  deferred 
until  such  loan  or  loans  shall  have  been  paid  in  full, 
at  which  time  such  reimbursement  shall  be  made 
by  the  Trustee  to  the  Company  out  of  moneys  in 
the  Fund. 

E.  The  terms  "moneys  available  or  which  can  be 
made  available"  as  used  in  subparagraphs  B.  and 
D.  of  this  Article  Ninth  and  in  Article  Tenth  shall 
mean  moneys  in  the  hands  of  the  Trustee  other 
than  moneys  which  are  the  proceeds  of  dividends 
from  J.  C.  Penney  Company  stock  or  contributions 
from  the  Company  or  participants. 

Tenth:  The  Trustee  may  be  removed  by  the 
Company  at  any  time  upon  sixty  days'  written 
notice  to  the  Trustee.  The  Trustee  may  resign  at 
any  time  u^oon  sixty  days'  written  notice  to  the 


66         E.  L.  Wells  and  H.  J.  Albert  sen,  vs. 

Exhibit  "A"— (Continued) 
Company.  Upon  the  expiration  of  sixty  days  after 
service  by  the  Company  upon  the  Trustee  of  notice 
of  its  removal,  or  upon  the  expiration  of  sixty 
days  after  service  by  the  Trustee  upon  the  Com- 
pany of  notice  of  its  resignation,  all  the  duties  and 
obligations  of  the  Trustee  hereunder,  except  those 
specified  in  this  Article  Tenth,  shall  cease.  The  ap- 
pointment of  a  successor  trustee  shall  be  made  by 
the  Board  of  Directors  of  the  Company  within 
such  sixty-day  period.  So  long  as  any  indebtedness 
remains  outstanding  and  unpaid  to  the  Bank,  any 
successor  trustee  hereunder  shall  be  a  corporation 
authorized  to  accept  and  execute  trusts  under  the 
laws  of  the  United  States  of  America,  or  of  the 
State  in  which  it  is  incorporated  and  having  a 
capital  and  surplus,  as  shown  by  its  last  preceding 
published  report,  of  at  least  $2,000,000.  Upon  the 
removal  or  resignation  of  the  Trustee  becoming  ef- 
fective or  at  such  earlier  date  as  may  be  agreed 
upon,  the  Trustee  shall  convey,  transfer  and  pay 
over  to  such  successor  trustee  as  shall  be  designated 
in  writing  by  the  Company,  the  Fund  then  con- 
stituting the  Trust  hereunder,  providing,  however, 
that  such  successor  trustee  shall  take  said  assets 
subject  to  any  indebtedness  and  agreements  of  and 
pledges  by  the  Trustee  then  outstanding.  It  is  fur- 
ther provided  that  if  there  is  no  indebtedness  to 
the  Bank  outstanding  and  unpaid  at  the  time  when 
such  removal  or  resignation  becomes  effective,  the 
Trustee  is  authorized  first  to  reserve  such  sum  of 
money  or  property  as  to  it  may  seem  advisable  for 
the  payment  of  its  expenses  in  connection  with  the 
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settlement  of  its  account  or  otherwise  and  any  bal- 
ance of  such  reserve  remaining  after  the  payment 
of  such  expenses  shall  be  paid  over  to  the  suc- 
cessor trustee.  If  at  the  date  when  such  removal  or 
resignation  of  the  Trustee  becomes  effective,  there 
shall  be  any  indebtedness  to  the  Bank  outstanding 
and  unpaid,  and  the  moneys  in  the  hands  of  the 
Trustee  available  or  which  can  be  made  available 
under  the  provisions  of  this  Agreement  or  of  any 
evidence  of  indebtedness  or  loan  agreement  shall 
not  be  sufficient  with  which  to  enable  the  Trustee 
to  retain  all  or  any  part  of  such  reserve,  the 
Trustee  shall  only  have  the  right  to  retain  towards 
its  reserve  any  moneys  which  are  available  or  can 
be  made  available  under  the  terms  of  this  Agree- 
ment and  in  lieu  of  retaining  the  balance  of  the 
resei-ve  as  above  provided  for,  shall  have  the  right 
to  require  the  Company  to  advance  to  it  the  balance 
of  such  sum  of  money  as  to  it  may  seem  advisable 
for  the  payment  of  its  expenses  in  connection  with 
the  settlement  of  its  account  or  otherwise,  and  the 
Company  agrees  to  advance  to  the  Trustee  such 
sum  of  money,  and  any  balance  of  such  reserve 
remaining  after  the  payment  of  such  expenses  shall 
be  repaid  to  the  Company.  The  removal  or  resig- 
nation of  the  Trustee  shall  not  become  effective 
until  such  payment  has  been  made  to  the  Trustee 
by  the  Company.  The  Trustee,  upon  the  removal  or 
resignation  becoming  effective  shall  forthwith  file 
with  the  Company  a  statement  of  its  accounts  and 
proceedings  from  the  date  of  the  last  day  of  the 
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period  covered   by  its  last   preceding   account   to 
the  effective  date  of  its  resignation  or  removal. 

Eleventh:  A.  Neither  the  Trustee  nor  the  Com- 
pany nor  any  member  of  the  Administrative  Com- 
mittee at  any  time  acting  for  or  on  behalf  of  the 
Company  shall  be  liable  hereunder  to  participants 
in  the  Plan  in  any  respect  except  for  its  or  his 
own  gross  negligence  or  willful  misconduct,  and 
neither  the  Trustee  nor  the  Company  nor  any  such 
person  shall  be  liable  for  any  neglect,  omission  or 
wrongdoing  of  any  agents  emioloyed  by  them  pro- 
vided reasonable  care  shall  have  been  exercised  in 
their  selection. 

B.  The  Trustee  shall  not  be  liable  for  the  proper 
application  to  participants  in  the  Plan  of  any  part 
of  the  Fund  if  deliveries  of  shares  of  J.  C.  Penney 
Company  stock  and  payments  from  the  Fund  are 
made  in  accordance  with  the  written  direction  of 
the  Company  as  herein  provided,  nor  shall  the 
Trustee  nor  the  Company  nor  any  member  of  the 
Administrative  Committee  acting  for  or  on  behalf 
of  the  Company  be  responsible  for  the  adequacy  of 
the  Fund  to  meet  and  discharge  any  and  all  pay- 
ments and  liabilities  under  the  Plan. 

C.  The  Trustee  shall  be  fully  protected  in  acting 
upon  any  instrument,  certificate  or  paper  believed 
by  it  to  be  genuine  and  to  be  signed  or  presented  by 
the  proper  person  or  persons  and  the  Trustee  shall 
be  under  no  duty  to  make  any  investigation  or  in- 
quiry as  to  any  statement  contained  in  any  such 
writing,  but  may  accept  the   same   as   conclusive 
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evidence  of  the  truth  and  accuracy  of  the  state- 
ments therein  contained. 

Twelfth:  All  persons  dealing  with  the  Trustee 
are  released  from  inquiring  into  the  decisions  or 
authority  of  the  Trustee  and  from  seeing  to  the 
application  of  any  shares  of  stock,  securities, 
moneys  or  other  property  paid  or  delivered  to  the 
Trustee. 

Thirteenth:  In  any  application  to  the  courts, 
only  the  J.  C.  Penney  Company,  (not  the  Adminis- 
trative Committee),  the  Trustee  and  the  Bank, 
while  any  loan  from  the  Bank  to  the  Trustee  re- 
mains unpaid,  shall  be  necessary  parties  and  no 
participant  shall  be  entitled  to  any  notice  or  proc- 
ess. Any  final  judgment  entered  in  such  an  action 
or  proceeding  shall  be  conclusive  upon  all  persons 
claiming  under  the  Plan  or  Trust. 

Fourteenth:  No  benefit  deliverable,  transferable 
or  payable  to  a  participant  under  the  provisions  of 
the  Plan,  shall  be  subject  in  any  manner  to  antici- 
pation, assignment,  pledge  or  charge  by  any  par- 
ticipant in  the  Plan,  and  any  attempt  so  to  anti- 
cipate, assign,  pledge,  or  charge  the  same  shall  be 
void;  nor  shall  any  such  benefit  be  in  any  manner 
liable  for  or  subject  to  the  debts,  contracts,  liabili- 
ties, or  torts  of  any  participant,  nor  shall  any  in- 
terest of  any  participant,  under  the  Plan  be  subject 
to  garnishment,  attaclnnent,  execution  or  levy  of 
any  kind,  except  to  such  extent  as  may  be  required 
by  law. 

Fifteenth:  A.  The  Trust  shall  continue  until 
terminated  or  until  the  Fund  hereimder  shall  have 
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been  paid  out  or  delivered  or  distributed  in  ac- 
cordance Avith  the  provisions  hereof.  The  Company 
(subject  to  the  provisions  of  subparagraph  F  Ar- 
ticle Fourth),  reserves  the  right  at  any  time  or 
times  by  action  of  the  Board  of  Directors  to 
alter,  modify  or  amend  in  whole  or  in  part,  any 
or  all  of  the  provisions  hereof  or  (subject  to  the 
provisions  of  subparagraph  Gr  of  Article  Fourth) 
in  its  discretion  at  any  time,  as  provided  in  the 
Plan,  to  terminate  this  trust  in  whole  or  in  part, 
provided,  however,  that  under  such  alteration, 
modification,  amendment  or  termination,  no  part  of 
the  Fund  in  the  possession  of  the  Trustee,  except- 
ing so  much  of  the  moneys  for  which  the  Company 
may  be  reimbursed  for  expenses  of  operation  of  the 
Plan,  shall  ever  revert  to  the  Company  or  be  di- 
verted to  or  used  for  any  purposes  other  than  for 
the  exclusive  benefit  of  participants  covered  by  the 
Plan,  but  subject  always  to  the  rights  of  creditors 
of  the  Trustee,  and  provided  further,  that  no  such 
alteration,  modification  or  amendment  of  the  pro- 
visions hereof  shall  impose  additional  duties  on  the 
Trustee  without  its  consent. 

B.  In  the  event  of  the  termination  of  this  Trust 
the  Fund  shall  be  paid  out,  delivered  and  distribu- 
ted by  the  Trustee  in  accordance  with  directions 
received  by  it  from  the  Company  but  subject  al- 
ways to  the  rights  of  creditors  of  the  Trustee; 
provided  further,  however,  that  the  Trustee  is 
authorized,  subject  always,  however,  to  the  rights  of 
the  Bank,  first,  to  reserve  such  sum  of  money  or 
property  as  to  it  may  seem  advisable  for  the  pay- 
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ment  of  its  expenses  in  connection  with  the  settle- 
ment of  its  account  or  otherwise,  and  any  balance 
of  such  reserve  remaining  after  the  payment  of 
such  expenses  shall  be  paid  out,  distributed  and 
delivered  by  the  Trustee  in  accordance  with  direc- 
tions received  by  it  from  the  Company. 

Sixteenth:  All  moneys,  stock,  securities  and 
other  property  comx)rising  the  Fund  in  the  hands 
of  the  Trustee  shall  be  subject  to  any  indebtedness 
owing  by  the  Trustee  to  the  Bank,  and  said  Bank 
shall  have  a  first  and  paramount  lien  upon,  and 
right  to  be  paid  out  of,  the  Fund  as  from  time  to 
time  constituted,  and  so  long  as  any  part  of  said 
indebtedness  remains  unpaid,  no  part  of  the  Fund 
shall  be  i)aid  or  distributed  to  any  one  other  than 
said  Bank,  except  that,  from  time  to  time  so  long 
as  there  is  no  default  in  the  payment  of  any  in- 
debtedness of  the  Trustee  to  said  Bank,  (1)  a  sum 
or  sums  not  exceeding  $150,000.00  in  the  aggregate, 
received  by  the  Trustee  from  dividends  or  from 
contributions  of  the  Company  and  participants, 
and  a  sum  or  sums  not  exceeding  $500,000.00  in 
the  aggregate,  received  by  the  Trustee  as  an  addi- 
tional loan  or  additional  loans  from  said  Bank  may 
be  distributed  or  used  to  pay  expenses  in  connec- 
tion with  the  administration  of  this  trust  or  in 
connection  with  any  loan  or  loans  from  the  Bank 
and  (2)  an  aggregate  of  not  to  exceed  10,000  shares 
of  the  J.  C.  Penney  Company  Common  stock,  when 
and  if  released  from  the  pledge  thereof  to  the  Bank, 
may  be  distributed  to  retiring  participants. 

Seventeenth:    The  Company  represents  and  de- 
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clares  that  the  Bank  has  notice  of  the  terms  and 
provisions  of  this  Agreement  of  Trust  and  that  the 
original  loan  by  said  Bank  is  made  in  part  in  re- 
liance upon  such  terms  and  provisions.  The  Com- 
pany agrees  that  the  fact  that  said  Bank  has  notice 
of  the  terms  of  the  Plan  shall  not  in  any  way  affect 
any  of  said  Bank's  rights  under  this  Agreement 
of  Trust,  or  the  notes  or  loan  agreements  in  con- 
nection with  the  original  or  future  loans  by  the 
Bank  to  the  Trustee,  whether  or  not  any  of  the 
latter  three  instruments  shall  be  inconsistent  with 
the  Plan. 

Eighteenth:  The  Trustee  hereby  agrees  to  hold 
in  trust  and  administer  the  Fund  hereunder  sub- 
ject to  all  of  the  terms  and  conditions  hereof. 

Nineteenth:  This  instrument  shall  be  construed 
and  enforced  according  to  the  laws  of  the  State  of 
New  York,  and  all  the  provisions  thereof  shall  be 
administered  according  to  the  laws  of  said  State. 

Twentieth:  J.  C.  Penney  Company  executes  this 
Agreement  of  Trust,  and  joins  therein,  to  evidence 
its  consent  to  the  terms  and  provisions  thereof  and 
its  agreement  to  perform  the  matters  and  things 
therein  provided  to  be  performed  by  it. 

Twenty-First:  This  agreement  shall  be  and  be- 
come effective  when  and  if,  within  six  months  after 
the  date  of  execution  hereof,  the  200,000  shares  of 
J.  C.  Penney  Company  common  stock  herein  re- 
ferred to  shall  have  been  approved  for  listing  on 
the  New  York  Stock  Exchange  and  the  registration 
thereof  imder  the  Securities  Exchange  Act  of  1934 
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shall  have  become  effective;  and  otherwise  shall  be 
void  and  of  no  effect. 

In  Witness  Whereof,  this  instrument  has  been 
executed  at  New  York,  N.  Y.,  on  the  8th  day  of 
July,  1940,  effective  as  of  the  first  day  of  January, 
1940,  by  J.  C.  Penney  Company,  and  its  corporate 
seal  affixed  and  attached  by  its  officers  thereunto 
duly  authorized  and  by  The  Chase  National  Bank  of 
the  City  of  New  York,  as  Trustee,  and  its  coi^porate 
seal  affixed  and  attested  by  its  officers  thereunto 
duly  authorized. 

(Corporate  Seal) 

J.  C.  PENNEY  COMPANY 
By   A.  W.  HUGHES, 
Vice-President 

Attest : 

A.  J.  RASKOPF 

Secretary 

(Corporate  Seal) 

THE  CHASE  NATIONAL 
BANK   OF   THE   CITY 
OF  NEW  YORK 
By   W.  L.  HILDEBURN, 
Vice-President 
Attest : 

E.  B.  GARDNER 

Asst.  Trust  Officer 
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State  of  New  York 
County  of  New  York — ss. 

On  this  8th  day  of  July,  1940,  before  me  per- 
sonally came  A.  W.  Hughes,  to  me  known,  who 
being  by  me  duly  sworn,  did  depose  and  say:  That 
he  resides  in  New  Rochelle,  N.  Y. ;  that  he  is  the 
Vice-President  of  J.  C.  Penney  Company,  the  cor- 
poration described  in  and  which  executed  the  fore- 
going instrument;  that  he  knows  the  seal  of  said 
corporation;  that  the  seal  affixed  to  said  instru- 
ment is  such  corporate  seal;  that  it  was  so  affixed 
to  said  instrument  by  order  of  the  Board  of  Di- 
rectors of  said  corporation  and  that  he  signed  his 
name  thereto  by  like  order. 

Notary  Public,  Nassau  County  No.  501,  Certifi- 
cate filed  in  New  York  County  Number  535,  New 
York  County  Register's  Number  Gr  334,  Commis- 
sion expires  March  30,  1941. 

[Seal]  C.  W.  GEISLER 

State  of  New  York 
County  of  New  York — ss. 

On  this  8th  day  of  July,  1940,  before  me  per- 
sonally came  W.  L.  Hildeburn,  to  me  known,  who 
being  by  me  duly  sworn,  did  depose  and  say:  That 
he  resides  in  Summit,  N.  J. ;  that  he  is  a  Vice- 
President  of  The  Chase  National  Bank  of  the  City 
of  New  York,  the  corporation  described  in  and 
which  executed  the  foregoing  instrument;  that  he 
knows  the  seal  of  said  corporation;  that  the  seal 
affixed  to  said  instrument  in  such  corporate  seal; 
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that  it  was  so  affixed  by  order  of  the  Board  of  Di- 
rectors of  said  corporation  and  that  he  signed  his 
name  thereto  by  like  order. 

Notary  Public,  Nassau  County  No.  1044,  Certifi- 
cate filed  in  New  York  County  No.  159,  Register's 
No.  l-N-90,  Commission  expires  March  30,  1940. 

[Seal]  WALTER  S.  NELSON 

[Endorsed] :  Filed  July  11,  1951. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  THE  CHASE  NA- 
TIONAL BANK  OF  THE  CITY  OF  NEW 
YORK 

First  Defense 
The  complaint  fails  to  state  a  claim  against  this 
answering   defendant   upon   which   relief    can   be 
granted. 

Second  Defense 

I. 

Denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  every  alle- 
gation contained  in  paragraphs  1,  3,  4,  5,  7,  8,  9 
and  10. 

II. 

Denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  every  alle- 
gation contained  in  paragraph  2,  except  it  admits 
that  it  is  a  national  banking  association  organized 
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under  the  laws  of  the  United  States  of  America, 
having  its  principal  office  and  place  of  business  in 
the  City  and  State  of  New  York,  and  that  the  com- 
plaint purports  to  allege  a  matter  in  controversy  in 
excess  of  $3,000,  exclusive  of  interest  and  costs,  and 
admits,  on  information  and  belief,  that  defendant 
J.  C.  Penney  Company  is  a  corporation  incorpo- 
rated under  the  laws  of  the  State  of  Delaware. 

III. 

Denies  that  it  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  each  and  every  alle- 
gation contained  in  paragraph  6,  except  it  admits 
that  on  or  about  July  8,  1940,  it  entered  into  an 
agreement  of  trust  with  defendant  J.  C.  Penney 
Company,  copy  of  which  (with  minor  typographical 
corrections)  is  attached  to  the  complaint  as  Exhibit 
A  (herein  called  the  "Tiiist  Agreement"),  and  ad- 
mits, on  information  and  belief,  that  on  or  about 
March  21,  1940,  the  stockholders  approved  and 
adopted  the  Profit-Sharing  Retirement  Plan,  (here- 
in called  the  "Plan"),  copy  of  which  is  attached  to 
the  complaint  as  Exhibit  X. 

IV. 

Denies  each  and  every  allegation  contained  in 
paragraph  11,  except  it  admits  that  on  or  about 
August  1,  1940,  as  Trustee  under  the  Trust  Agree- 
ment, it  bought  from  defendant  J.  C.  Penney  Com- 
pany 200,000  shares  of  J.  C.  Penney  Company 
stock    with    the    entire    proceeds    of    a    loan    for 
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$5,700,000  from  Continental  Illinois  National  Bank 
and  Trust  Company  of  Chicago,  and  that  on  or 
about  August  8,  1945,  in  accordance  with  the  terms 
of  settlement  of  an  action  instituted  by  a  stock- 
holder of  defendant  J.  C.  Penney  Company  and 
judicially  compromised,  defendant  The  Chase  Na- 
tional Bank  of  the  City  of  New  York,  as  Trustee, 
paid  out  of  the  fund  of  the  Plan  an  additional 
$300,000  towards  the  purchase  price  of  the  200,000 
shares. 

V. 
Denies  each  and  every  allegation  contained  in 
paragraph  12,  except  it  admits  that  on  or  about 
January  16,  1946,  by  reason  of  a  stock  split  it  re- 
ceived two  additional  shares  of  J.  C.  Penney  stock 
for  each  share  held  under  the  Trust  Agreement,  and 
that  upon  receipt  of  said  additional  shares  it  held 
578,511  shares  of  said  stock. 

VI. 

Denies  each  and  every  allegation  contained  in 
paragraphs  13  and  17,  except  it  refers  to  the  Plan 
and  the  TiTist  Agreement  for  the  terms  and  pro- 
visions thereof. 

VII. 

Denies  each  and  every  allegation  contained  in 
paragraphs  14,  15,  16,  18,  19  and  21. 

VIII. 
Denies  each  and  every  allegation  contained  in 
paragraph  20,  except  it  admits  that  it,  in  conform- 
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ity  with  the  Trust  Agreement,  upon  receiving  writ- 
ten directions  from  defendant  J.  C.  Penney  Com- 
pany, from  time  to  time  made  deliveries  to  defendant 
J.  C.  Penney  Company  of  shares  of  stock  trans- 
ferred into  individual  names,  and  admits  that  it 
holds  at  the  present  date  pursuant  to  the  Trust 
Agreement  approximately  519,901  shares  of  stock 
of  J.  C.  Penney  Company  of  a  present  approximate 
market  value  of  $34,508,428.88  as  of  the  close  of 
business  August  9,  1951. 

Third  Defense 

I. 

All  present  participants  in  the  Plan  are  indispen- 
sable parties. 

II. 
Plaintiffs  have  failed  to  join  indispensable  parties. 

Wherefore,  defendant  The  Chase  National  Bank 
of  the  City  of  New  York  demands  judgment  dis- 
missing the  complaint  with  costs. 

/s/  KOERNER,  YOUNG,  McCOLLOCH 

&  DEZENDORF, 
/s/  CLARENCE  J.  YOUNG, 
/s/  ANDREW   KOERNER, 
Attorneys  for  defendant  The  Chase  National  Bank 
of  the  City  of  New  York. 

Acknowledgment  of  Service  attached. 
[Endorsed] :  Filed  Aug.  30,  1951. 
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ANSWER  OF  DEFENDANT  J.  C.  PENNEY 

COMPANY 

First  Defense 
The  complaint  fails  to  state  a  claim  upon  which 
relief  can  be  granted. 

Second  Defense 
Present  members  of  the  management  staff  of  the 
defendant  J.  C.  Penney  Company  who  are  partici- 
pants in  the  Profit-Sharing  Retirement  Plan  re- 
ferred to  in  the  complaint  numbering  approximately 
1,800  would  be  adversely  affected  by  the  relief 
sought  in  the  complaint  and  are  indispensable  par- 
ties to  this  action  and  have  not  been  joined  as 
parties. 

Third  Defense 

1.  Denies  each  and  every  allegation  contained  in 
paragraph  1  of  the  complaint,  except  admits  that 
plaintiffs  bring  this  action  on  behalf  of  themselves, 
and  alleges  that  the  former  management  staff  em- 
ployees of  J.  C.  Penney  Company  who  were  partici- 
pants in  the  Profit-Sharing  Retirement  Plan  re- 
ferred to  in  the  complaint  and  who  did  not  attain 
retirement  status  thereunder  number  approximately 
700. 

2.  Admits  the  allegations  contained  in  paragraphs 
2,  3,  4  and  5  of  the  complaint. 

3.  Denies  each  and  every  allegation  contained  in 
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paragraph  6  of  the  complaint  except  alleges  that 
on  March  21,  1940  at  the  annual  meeting  of  the 
stockholders  of  J.  C.  Penney  Company  duly  called 
and  held,  the  stockholders  approved  and  adopted 
the  J.  C.  Penney  Company  Profit-Sharing  Retire- 
ment Plan  (for  Management  Staff)  (hereinafter 
sometimes  referred  to  as  the  Retirement  Plan  or 
the  Plan)  which  had  been  approved  by  the  Board 
of  Directors  on  December  6,  1939,  and  further  al- 
leges that  on  or  about  July  8,  1940  J.  C.  Penney 
Company  entered  into  an  agreement  of  trust  with 
the  defendant  The  Chase  National  Bank  of  the 
City  of  New  York,  and  that  the  Plan  and  Trust 
Agreement,  in  the  form  annexed  to  plaintiff's  com- 
plaint as  Exhibit  X  and  A,  were  distributed  to  the 
eligible  members  of  the  management  staff  of  J.  C. 
Penney  Company  including  the  plaintiffs  on  or 
about  July  25,  1940,  and  that  the  Retirement  Plan 
became  operative,  in  accordance  with  its  terms,  as 
of  January  1,  1940,  and  further  alleges  that  each 
eligible  member  of  the  management  staff  of  J.  C. 
Penney  Company  upon  becoming  a  participant  in 
said  Plan,  including  the  plaintiff  Wells  and  the 
plaintiff  Albertsen,  signed  a  "Participant's  Accept- 
ance Form",  true  copies  of  said  forms  signed  by 
plaintiff  Wells  and  by  plaintiff  Albertsen  being 
annexed  hereto  as  Exhibit  A  and  Exhibit  B,  respec- 
tively, and  further  alleges  that  the  Plan  was  duly 
amended  from  time  to  time  by  the  Board  of  Direc- 
tors of  the  Company,  and  that  a  true  copy  of  the 
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Plan  as  so  amended  and  as  in  effect  when  this 
action  was  commenced,  is  annexed  hereto  as  Ex- 
hibit C. 

4.  Denies  each  and  every  allegation  contained  in 
paragraph  7  of  the  complaint,  except  alleges  that 
approximately  1,725  management  staif  associates 
were  participants  in  the  Plan  at  the  end  of  1940, 
and  further  alleges  that  the  Retirement  Plan  was 
one  of  the  defendant  J.  C.  Penney  Company's  in- 
centive plans  for  its  employees. 

5.  Admits  the  allegations  contained  in  paragraphs 
8  and  9  of  the  complaint,  except  alleges  that  plain- 
tiff Albertsen  also  made  a  contribution  for  the  year 
1950  in  the  sum  of  $2,356.22,  and  further  alleges 
that  all  contributions  made  by  the  plaintiff  Wells 
and  by  the  plaintiff  Albertsen  represented  a  per- 
centage of  their  profit  sharing  compensation  con- 
sisting of  a  portion  of  the  profits  of  the  respective 
stores  managed  by  them  (known  as  Manager's  Con- 
tract Compensation)  and  were  made  in  accordance 
with  the  terms  of  the  Retirement  Plan. 

6.  Denies  each  and  eveiy  allegation  contained  in 
paragraph  10  of  the  complaint,  except  alleges  that 
former  participants  in  the  Retirement  Plan  made 
contributions  in  accordance  with  the  terms  of  the 
Plan  which  were  paid  over  to  the  defendant.  The 
Chase  National  Bank  of  the  City  of  New  York, 
as  trustee  under  said  Plan,  and  that  such  contribu- 
tions in  the  case  of  each  participant  who  was  a 
store  manager  represented  a  percentage  of  his  profit 
sharing  compensation  consisting  of  a  portion  of  the 
profits  of  the  store  managed  by  him   (known  as 
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Manager's  Contract  Compensation)  and  that  such 
contributions  in  the  case  of  each  participant  who 
was  a  central  or  branch  office  employee  represented 
a  percentage  of  such  participant's  profit  sharing 
compensation  based  on  the  Company's  profits  as  a 
whole  under  the  Company's  General  Office  Compen- 
sation Plan. 

7.  Denies  each  and  every  allegation  contained  in 
paragraph  11  of  the  complaint,  except  alleges  that 
on  or  about  August  1,  1940,  the  Company  sold  to 
the  defendant,  The  Chase  National  Bank  of  the 
City  of  New  York,  as  Trustee  under  the  Agree- 
ment of  Trust,  a  copy  of  which  is  annexed  to  plain- 
tiff's complaint  as  Exhibit  A,  200,000  shares  of  its 
authorized  and  unissued  stock  for  $5,700,000,  being 
$30  per  share  (the  approximate  January  1,  1940, 
per  share  book  value  of  the  Company's  outstanding 
stock)  less  adjustment  for  two  dividends  of  75c  per 
share  each,  paid  between  January  1,  1940  and  Au- 
gust 1,  1940  on  the  Company's  outstanding  stock; 
that  the  quoted  price  of  J.  C.  Penney  Company 
common  stock  on  August  1,  1940,  traded  on  the 
New  York  Stock  Exchange,  was  $80  per  share; 
that  the  Company  received  the  $5,700,000  from  the 
Trustee  for  the  200,000  shares  of  stock  from  the 
proceeds  of  a  loan  in  that  amount  made  by  the 
Trustee  from  Continental  Illinois  National  Bank 
&  Trust  Company  of  Chicago;  that  on  or  about 
August  8,  1945,  in  accordance  with  the  terms  of  the 
settlement  of  an  action  instituted  by  a  stockholder 
of  the  Company  and  judicially  compromised,  the 
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Company  received  from  the  Trustee  of  the  Fimd 
under  the  Plan  an  additional  $300,000  toward  the 
purchase  price  of  the  200,000  shares,  representing 
the  aforesaid  adjustment  for  dividends  in  the  pur- 
chase price,  and  the  payment  of  such  $300,000 
from  the  Fund  by  the  Trustee  was  charged  against 
the  dividend  account  of  the  Fund  of  the  Plan. 

8.  Denies  each  and  every  allegation  contained  in 
paragraph  12  of  the  complaint  except  alleges  that 
in  1946  J.  C.  Penney  Company  stock  was  split  3  for 
1  and  on  January  16,  1946  there  were  issued  to  each 
stockholder,  including  the  Trustee  of  the  Plan,  two 
additional  shares  for  each  share  held  with  the  result 
that  beginning  with  the  Plan's  operations  for  1946, 
as  provided  in  Article  6  of  the  Plan,  each  refer- 
ence in  the  Plan  and  Trust  Agreement  to  a  number 
of  shares  of  stock  is  to  be  read  as  though  stated  in 
the  increased  number  of  shares  resulting  from  the 
split-up,  and  that  The  Chase  National  Bank  of  the 
City  of  New  York  as  Trustee  of  the  Plan  held, 
immicdiately  following  the  issuance  on  January  16, 
1946,  578,511  shares  of  stock  of  J.  C.  Penney 
Company. 

9.  Denies  each  and  every  allegation  contained  in 
paragraph  13  of  the  comi3laint  except  alleges  that, 
pursuant  to  the  terms  of  the  Retirement  Plan,  the 
Company  has  made  and  makes  annual  contributions 
of  two  types  to  the  Fund  under  the  Plan,  one  con- 
tribution, based  on  the  profits  of  the  Company, 
being  credited  to  the  accounts  of  the  participants, 
and  the  other,  which  is  an  amount  equal  to  2%  of 
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the  salaries  of  employees  receiving  compensation  as 
defined  in  the  Plan,  being  applied  toward  the-  cost 
of  the  shares  of  J.  C.  Penney  Company  stock  pur- 
chased by  the  Trustee  of  the  Plan,  and  that  the 
plaintiffs  and  each  of  the  other  participants  in  the 
Plan  upon  leaving  the  employ  of  the  Company  re- 
ceived all  the  benefits  due  them  under  the  terms  of 
the  Plan. 

10.  Denies  each  and  every  allegation  contained 
in  paragraphs  14,  15,  16,  17,  18  and  19  of  the 
complaint. 

11.  Denies  each  and  every  allegation  contained  in 
paragraph  20  of  the  complaint  except  alleges  that 
the  defendant  The  Chase  National  Bank  of  the 
City  of  New  York  has  from  time  to  time  during  the 
period  from  July  1,  1945  to  date  at  the  direction 
of  the  Administrative  Committee  of  the  Plan  made 
deliveries  of  stock  from  the  shares  of  J.  C.  Penney 
Company  stock  held  by  it  as  trustee  under  the  Plan 
to  participants  entitled  thereto  under  the  terms  of 
the  Plan  by  reason  of  having  served  in  the  employ 
of  the  Company  to  retirement  age  of  60,  and  further 
alleges  that  the  defendant  The  Chase  National  Bank 
of  the  City  of  New  York  as  trustee  under  the  Plan 
has  in  its  possession  519,901  shares  of  J.  C.  Penney 
Company  stock,  and  further  alleges  that  on  the  12th 
day  of  July,  1951,  the  date  on  which  the  complaint 
in  this  action  was  served,  the  quoted  closing  price 
of  J.  C.  Penney  Company  stock  on  the  New  York 
Stock  Exchange  was  $68.25  per  share. 
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12.  Denies  each  and  every  allegation  contained  in 
paragraph  21  of  the  complaint. 

Fourth  Defense 
The  United  States  Treasury  Department  on  or 
about  November  12,  1940  issued  a  ruling  that  the 
Plan  met  the  requirements  of  Section  165  of  the 
Internal  Revenue  Code  and  therefore  qualified  as 
an  employees'  trust  entitled  to  exemption  from  Fed- 
eral income  tax,  a  true  copy  of  which  ruling  is 
annexed  hereto  as  Exhibit  D.  Subsequent  to  the 
amendment  of  said  Section  165  by  the  Revenue  Act 
of  1942  the  Treasury  Department  on  or  about 
December  21,  1944  issued  a  ruling  that  the  Plan 
met  the  requirements  of  Section  165(a)  of  the  In- 
ternal Revenue  Code  as  amended  and  therefore 
qualified  as  an  employees'  trust  entitled  to  exemp- 
tion from  Federal  income  tax,  a  true  copy  of  which 
ruling  is  annexed  hereto  as  Exhibit  E.  The  Treasury 
Department  has  also  determined  that  amendments 
to  the  Plan  submitted  to  it  from  time  to  time  did 
not  affect  the  Plan's  continued  qualification  as  an 
employees'  trust  entitled  to  exemption  from  Federal 
income  tax  under  Section  165(a)  of  the  Internal 
Revenue  Code,  as  amended. 

Fifth  Defense 
The  claims  of  plaintiffs  Wells  and  Albertsen  and 
all   others   whom   they   purport   to    represent   are 
barred  by  estoppel. 
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iiig  retirement  status,  whose  contributions  and  earn- 
ings were  used  in  the  acquisition  of  the  J.  C.  Penney 
Company  stock  purported  to  be  held  in  trust  by 
the  Trustee. 

Plaintiffs  contend  ''that  the  trust  purported  to 
be  established  with  respect  to  the  shares  of  J.  C. 
Penney  Company  stock  is  illegal  and  void  in  that 
the  same  constituted,  with  respect  to  such  stock,  a 
lottery.  Plaintiffs  pray  that  all  such  shares  of  stock 
which  are  held  by  the  Trustee  at  the  time  of  the 
entry  of  a  decree  in  this  action  be  declared  to  be 
held  under  a  resulting  trust  in  favor  of  plaintiffs 
and  those  for  whom  plaintiffs  have  instituted  this 
action  whose  contributions  and  earnings  w^ere  used 
in  the  acquisition  of  and  payment  for  such  shares 
of  stock;  and  also  plaintiffs  contend  that  such  de- 
cree should  provide  that  a  resulting  trust  exists  in 
favor  of  participants  now  in  the  Plan  whose  funds 
were  used  in  the  acquisition  and  payment  for  said 
shares  of  stock  the  respective  interests  of  all  such 
persons,  being  the  plaintiffs  and  those  for  whom 
they  prosecute  this  action  and  such  other  present 
participants,  to  be  in  the  proportion  that  the  contri- 
butions and  earnings  of  each  such  person  bear  to  the 
total  contributions  and  earnings  of  all  such  persons 
which  were  used  in  the  acquisition  and  payment  for 
said  shares  of  stock." 

Defendants  deny  that  plaintiffs  are  entitled  to 
any  relief  and  assert  the  validity  of  the  Plan  and 
Tmst. 

For  the  purposes  of  brevity  and  convenience,  the 
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following  are  generally  referred  to  in  this  Pre-Trial 
Order  in  the  following  manner: 

A.  Defendant  J.  C.  Penney  Company  is  referred 
to  as  ''Penney  Company." 

B.  Defendant  The  Chase  National  Bank  of  the 
City  of  New  York  is  referred  to  as  "Chase  Bank." 

C.  Continental  Illinois  National  Bank  and  Trust 
Company  of  Chicago  is  referred  to  as  "Continental 
Bank." 

D.  (1)  J.  C.  Penney  Company  Profit-Sharing 
Retirement  Plan  (for  Management  Staff)  as  dis- 
tributed to  participants  in  1940  is  set  forth  on 
pages  21  to  36,  both  inclusive,  of  Ex.  125,  and  as 
amended  from  time  to  time  is  referred  to  as  the 
''Profit-Sharing  Retirement  Plan"  or  "Plan."  The 
Trust  Agreement  forming  part  of  the  Plan,  as 
adopted  in  1940,  is  set  forth  on  pages  37  to  50,  both 
inclusive,  of  Ex.  125,  and  as  amended  from  time  to 
time  is  referred  to  as  the  "Trust  Agreement." 

(2)  The  term  "compensation"  as  used  in  said 
Plan  is  defined  on  page  21  of  Ex.  125,  as  follows: 

"The  term  'compensation'  as  used  herein  means 
the  amount  received  by  an  employee  of  J.  C.  Penney 
Company  under  contract  as  a  portion  of  the  profits 
of  the  store  managed  by  him,  or  the  amount  received 
by  a  central  or  branch  office  employee  as  his  or  her 
share  of  the  General  Office  Compensation  Fund,  as 
the  case  may  be,  and  excludes  regular  salary.  If  so 
determined  by  the  Administrative  Committee,  it 
may  also  include  other  compensation  than  that  spec- 
ified above,  apart  from  regular  salary,  based  on 
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I^rofits  received  by  employees  of  J.  C.  Penney  Com- 
pany." 

(3)  The  term  "participant"  as  used  in  said  Plan 
and  in  this  Pre-trial  Order  means  the  eligible  em- 
ployees specified  in  Article  3  of  said  Plan  on  page 
24  of  Ex.  125,  as  follows: 

"the  following  classes  of  employees  of  the  Com- 
pany and  of  any  wholly  owned  subsidiary  shall  be 
eligible  to  participate  in  the  Plan: 

store  managers  and  central  and  branch  office  em- 
ployees who  have  a  contract  entitiling  them  to  re- 
ceive compensation  as  hereinbefore  defined,  which 
includes  store  managers,  buyers,  employees  holding 
positions  of  responsibility  in  the  central  and  branch 
offices  of  the  company,  and  executives,  including 
those  who  are  directors,  but  excluding  those  who 
serve  as  directors  only.  It  shall  also  include  em- 
ployees holding  positions  of  responsibility  in  any 
wholly  owned  subsidiary  determined  by  the  Admin- 
istrative Committee  to  be  eligible.  It  shall  also  in- 
clude any  other  classes  of  employees  entitled  to 
receive  compensation  who  may  be  determined  by 
the  Administrative  Committee  at  any  time  to  be 
eligible.****" 

E.  J.  C.  Penney  Company  Profit-Sharing  Re- 
tirement Plan  (for  Management  Staff)  Administra- 
tive Committee  is  referred  to  as  "Administrative 
Committee." 

F.  Stockholders  of  J.  C.  Penney  Company  are 
referred  to  as  ''Stockholders." 
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G.  Directors  of  J.  C.  Penney  Comi)any  are  re- 
ferred to  as  "Directors." 

H.  The  term  "associate"  as  used  by  the  Penney 
Company  has  the  same  meaning  as  the  term  "em- 
ployee." 

Stipulation  Re  Statement  of  Agreed  Facts 
The  matters  set  forth  in  this  Statement  of 
Agreed  Facts  are  agreed  by  all  parties  to  be  true 
and  shall  be  considered  as  evidence  for  all  pur- 
poses; and  wherever  in  this  Statement  of  Agreed 
Facts  reference  is  made  to  an  exhibit,  such  exhibit 
in  its  entirety  is  to  be  considered  a  part  of  the 
Statement  of  Agreed  Facts  and  shall  be  considered 
as  evidence  for  all  purposes;  provided,  however, 
that  any  of  such  facts  and  any  of  such  exhibits 
shall  be  subject  to  any  objection  upon  the  ground 
of  irrelevance  or  immateriality  which  any  party 
may  set  forth  in  this  Pre-trial  Order,  or  assert  at 
the  trial  and  that  this  Statement  of  Agreed  Facts 
shall  not  constitute  a  bar  to  any  party's  urging  any 
legal  contention  made  by  such  party  in  this  Pre- 
trial Order,  and  provided  further  that  where  an 
exhibit  heretofore  mentioned  is  to  be  considered  as 
evidence  for  all  purposes,  such  circumstance  shall 
not  bar  the  right  of  any  party  to  urge  in  this  Pre- 
trial Order  or  assert  at  the  trial  that  only  a  portion 
or  portions  of  such  exhibit  or  exhibits  are  relevant 
or  material. 
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1. 

Plaintiff  Harvey  L.  Wells  is,  and  at  the  time  of 
instituting  this  action  was,  a  citizen  of  the  United 
States  and  a  citizen  and  resident  of  the  State  of 
Oregon. 

2. 

Plaintiff  Harry  J.  Albertsen  is,  and  at  the  time 
of  instituting  this  action  was,  a  citizen  of  the 
United  States  and  a  citizen  and  resident  of  the 
State  of  California. 

3. 

Defendant  Penney  Company  is,  and  at  all  times 
since  1924  has  been,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Delaware. 

4. 

Defendant  Chase  Bank  is,  and  at  all  times  herein 
referred  to  has  been,  a  national  banking  association 
organized  and  existing  under  the  laws  of  the  United 
States  of  America,  having  its  principal  office  and 
place  of  business  in  the  City  and  State  of  New 
York. 

5. 

The  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  $3,000. 

6. 
Continental  Bank  is,  and  at  all  times  herein  re- 
ferred to  has  been,  a  national  banking  association 
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organized  and  existing  under  the  laws  of  the  United 
States  of  America,  having  its  principal  office  and 
place  of  business  in  the  City  of  Chicago,  State  of 
Illinois. 

7. 

The  business  of  the  Penney  Company  consists  and 
has  consisted  of  the  distribution  at  retail  of  wear- 
ing apparel  for  men,  women  and  children,  and  of 
dry  goods  and  home  furnishings  at  low  and  medium 
prices  through  a  chain  of  stores  situated  through- 
out the  United  States.  At  the  end  of  1948,  the  last 
year  plaintiff  Wells  was  employed  by  the  Penney 
Company,  it  had  1,601  stores  located  in  small,  me- 
dium and  large  size  communities  in  the  48  states, 
each  store  being  managed  by  one  associate.  At  the 
end  of  1950,  the  last  full  calendar  year  plaintiff 
Albertsen  was  employed  by  the  Penney  Company, 
it  had  1,612  stores.  At  the  end  of  1953  the  Penney 
Company  had  a  total  of  1,634  stores  located  in  the 
48  states,  of  which  42  stores  were  located  in  the 
State  of  Oregon. 

8. 

The  Penney  Company  is  the  outgrowth  of  one 
small  store  opened  in  1902  in  Kemmerer,  Wyoming, 
by  James  C.  Penney,  who  is  presently  Chairman 
of  the  Board  of  Directors.  The  business  was  con- 
ducted through  a  group  of  affiliated  partnerships 
until  January  16,  1913,  when  a  Utah  corporation 
named  J.  C.  Penney  Company  was  formed  which 
took  over  the  business  of  and  became  the  successor 
to  this  group  of  affiliated  partnerships.  The  defend- 
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ant  Penney  Company  was  incorporated  under  the 
laws  of  the  State  of  Delaware  on  December  24,  1924, 
and  on  January  1,  1925,  it  took  over  the  business 
of  and  became  the  successor  to  the  Utah  corpora- 
tion. Since  1914  the  executive  offices  of  the  Penney 
Company  and  its  predecessor  company  have  been 
in  and  are  now  in  New  York  City. 

9. 

J.  C.  Penney  Company,  the  Utah  corporation  or- 
ganized in  1913,  succeeded  to  the  assets  and  assumed 
the  obligations  of  the  previous  partnerships.  The 
stock  which  was  issued  by  that  corporation  was 
termed  "classified  stock,"  a  separate  class  of  stock 
having  been  issued  for  each  store.  Each  former 
partner  received  in  place  of  his  partnership  inter- 
est in  a  store  an  equivalent  portion  of  the  Utah 
corporation's  classified  stock  relating  to  that  store 
which  entitled  him  to  profits  resulting  from  the 
store's  operations,  payable  in  dividends,  as  declared 
by  the  corporation.  In  1919  preferred  stock  of  the 
Utah  corporation  was  issued  to  the  public  and  listed 
on  the  New  York  Stock  Exchange. 

When  J.  C.  Penney  Company,  the  Delaware  cor- 
poration, was  incorporated,  classified  stock  interests 
of  the  Utah  corporation  were  reissued  in  the  form 
of  classified  stock  of  the  Delaware  corporation. 
Managers  continued  to  hold  this  classified  stock. 
Provision  was  made  in  the  Delaware  corporation's 
charter  for  the  conversion  of  the  classified  stock 
interests  of  persons  other  than  Store  Managers  into 
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the  Delaware  corporation  unclassified  common  stock 
and  Class  A  preferred  stock  (in  1927  termed  com- 
mon stock  and  preferred  stock,  respectively),  the 
conversion  to  take  place  as  the  stores  for  which 
the  classified  stock  was  issued  qualified  on  the  basis 
of  earnings,  or  in  any  event  by  not  later  than  De- 
cember 31,  1931.  The  Class  A  preferred  stock  was 
retired  by  1935.  First  preferred  stock  of  the  Dela- 
ware corporation,  retired  by  1927,  was  also  issued 
in  place  of  the  preferred  stock  of  the  Utah  cor- 
poration. 

At  a  stockholders'  meeting  held  on  February  21, 
1927,  a  resolution  providing  for  amendments  to  the 
Certificate  of  Incorporation  was  adopted  by  the 
unanimous  vote  of  all  common  stockholders,  present 
in  person  or  by  proxy  (Ex.  161). 

The  amendments  to  the  Certificate  of  Incorpora- 
tion provided  in  substance  for  the  conversion  of 
the  classified  common  stock  held  by  managers.  All 
such  stock  owned  by  a  manager,  except  the  stock 
of  the  store  which  he  managed,  was  converted  into 
common  stock  and  preferred  stock.  For  the  classi- 
fied common  stock  owned  by  a  manager  in  the  store 
managed  by  him  a  manager  received  preferred 
stock  equal  in  value  to  the  value  of  capital  and 
surplus  applicable  to  his  classified  shares,  and  a 
contract,  known  as  a  "Manager's  Conversion  Con- 
tract," entitling  him  to  the  same  proportion  of 
his  store's  earnings  to  which  he  was  entitled  under 
his  classified  common  stock,  and  the  right  to  pur- 
chase at  book  value,  on  ceasing  to  manage  his  store, 
common  stock  which,  on  the  basis  of  its  previous 
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yearns  earnings,  would  earn  for  him  two-thirds  of 
the  preceding  three-year  average  earning  power  un- 
der his  contract. 

In  1929  the  Company's  Certificate  of  Incorpora- 
tion was  amended  to  provide  for  the  calling  in  of 
all  outstanding  Manager's  Conversion  Contracts  and 
for  each  manager,  on  surrendering  his  contract,  to 
purchase  at  its  book  value  a  number  of  shares  of 
common  stock  of  the  Company  as  though  he  had 
given  up  the  management  of  his  store  on  December 
31,  1928.  All  conversion  contracts  were  so  surren- 
dered. 

Commencing  with  1929,  the  Company  has  issued 
to  each  manager  a  contract  entitling  him  to  a  speci- 
fied percentage  of  the  yearly  profits  his  store 
produces. 

At  the  stockholders'  meeting  of  February  21, 
1927,  provision  was  made  for  the  setting  up  of  a 
general  office  compensation  plan  under  which,  since 
1927,  executives,  buyers  and  others  holding  respon- 
sible positions  in  the  central  and  branch  offices  of 
the  Company  have  received  profit-sharing  remuner- 
ation based  on  the  profits  of  the  Company  as  a 
whole. 

In  accordance  with  the  action  taken  at  the  above 
mentioned  stockholders'  meeting,  managers  and 
central  and  branch  office  associates  who  qualified 
were  permitted  to  invest  in  common  stock  of  the 
Company  when  offered  for  sale  by  the  Company 
for  expansion  purposes.  Such  sales  were  made  in 
the  years  1927,  1928,  1929,  1930  and  1937.  In  1935 
the  Company  sold  to  eligible  associates  shares  of 


J.  C.  Penney  Company,  et  al.  97 

its  common  stock  which  it  had  acquired  on  the  mar- 
ket in  previous  years  and  had  held  in  its  treasury. 

Sales  of  stock  of  the  Company  were  also  made 
in  1925  and  1926  to  eligible  associates  of  the 
Company. 

These  sales  made  in  the  years  1925,  1926,  1927, 
1928,  1929,  1930,  1935  and  1937  were  in  the  actual 
number  of  shares  set  out  below  in  the  second  col- 
umn opposite  the  year  and  which  shares  for  years 
prior  to  1930  would  represent  in  1940  the  number 
of  shares  of  the  present  stock  set  out  below  in  the 
third  column  opposite  the  year: 


Actual  Shares 

Shares  Adjuste( 

Year 

Sold 

to  1940  Stock 

1925 

2,120 

63,600 

1926 

1,190 

35,700 

1927 

18,538 

55,614 

1928 

20,110 

60,330 

1929 

18,607 

55,821 

1930 

49,207 

49,207 

1935 

40,000 

40,000 

1937 

75,000 

75,000 

10. 

In  1927  the  common  stock  of  the  Penney  Com- 
pany was  split  ten  for  one  by  issuing  to  the  holder 
of  record  of  each  share  of  common  stock  ten  shares 
in  return  for  each  share  held. 

In  1929  the  Company  issued  warrants  giving  each 
holder  of  record  of  its  common  stock  the  right  to 
purchase  for  each  share  held  two  additional  shares 
at  $7  per  share. 

In  1945  the  common  stock  of  the  Company  w^as 
split  three  for  one  and  accordingly  on  January  16, 
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1946  there  were  issued  to  each  stockholder  of  rec- 
ord two  additional  shares  for  each  share  held.  As 
a  result,  the  Trustee  of  the  Plan  thereupon  held 
578,511  shares  of  stock  of  the  Company  and  begin- 
ning with  the  Plan's  operations  for  1946,  as  pro- 
vided in  Article  6  of  the  Plan,  each  reference  in 
the  Plan  and  Trust  Agreement  to  a  number  of 
shares  of  stock  is  to  be  read  as  though  stated  in 
the  increased  number  of  shares  resulting  from  the 
split-up.  The  number  of  shares  held  by  the  Trustee 
on  December  31,  1953  was  483,754. 

11. 

The  connections  with  Penney  Company  and  its 
predecessors  of  the  persons  who  since  1939  have 
served  as  officers  or  directors  are  as  follows: 

J.  C.  Penney: 

Founded  business  in  1902 

Elected  Director,  President  and  General  Manager 
upon  incorporation  of  company  in  Utah  in  1913  and 
Chairman  of  the  Board  in  1917  I 

Elected  Director  and  Chairman  of  Board  when 
Delaware  corporation  succeeded  Utah  corporation 
January  1,  1925 

Honorary  Chairman  of  Board  1946-1951 

Chairman  of  Board  1951- 

Earl  C.  Sams: 

Started  with  company  in  1907 
Director  of  Utah  corporation  1913-1925 
First  Vice  President  1913-1917 
President  1917-1924 
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Elected  Director  and  President  when  Delaware 
corporation  succeeded  Utah  corporation  January  1, 
1925 

Member  Operating  Committee  from  January  1, 
1943,  to  April  20,  1946 

President  until  1946  when  elected  Chairman  of 
Board,  served  in  that  capacity  until  death  on  July 
23,  1950 

John  I.  H.  Herbert : 

Started  with  company  in  1911 

Director  and  Treasurer  of  Utali  corporation 
1913-1924 

Secretary  1913-1917 

Elected  Director  and  Treasurer  when  Delaware 
corporation  succeeded  Utah  corporation  January 
1,  1925 

Third  Vice  President  1926-1945 

Retired  under  Retirement  Plan  as  Third  Vice 
President  and  Treasurer  July  1,  1945 

Continues  to  serve  as  Director 

Member  Operating  Committee  from  January  1, 
1943,  to  July  1,  1945 

Member  Administrative  Committee  from  incep- 
tion of  Plan  to  July  1,  1945 

George  H.  Bushnell: 

Started  with  company  in  1911 
Director  of  Utah  corporation  1916-1924 
Assistant    Secretary    and    Assistant    Treasurer 

1917-1920 
First  Vice  President  and  Comptroller  1920-1924 
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Elected  Director,  First  Vice  President  and  Comp- 
troller when  Delaware  corporation  succeeded  Utah 
corporation  January  1,  1925 

Resigned  Comptrollership  in  1926,  First  Vice 
Presidency  in  1930  and  as  Director  July  1,  1947 

WilkHyer: 

Started  with  company  in  1910 

Director  of  Utah  corporation  1918-1924 

Vice  President  1918-1920 

Elected  Director  when  Delaware  corporation  suc- 
ceeded Utah   corporation  January   1,   1925 

Resigned  as  Head  of  Shoe  Department  in  July 
1929 

Continues  to  serve  as  Director 

Lew  V.  Day: 

Started  with  company  in  1912 

Elected  Director  in  1926 

Appointed  Head  of  Personnel  Department  in 
1927 

Elected  First  Vice  President  in  1930 

Resigned  as  Head  of  Personnel  and  First  Vice 
President  June  30,  1937,  and  as  Director  Novem- 
ber 27,  1945 

Glyndon  H.  Crocker: 

Started  with  company  in  1920  as  Director  and 
General  Manager  of  a  wholly  owned  subsidiary, 
Crescent  Corset  Company,  Inc. 

Elected  President  of  Crescent  Corset  Company, 
Inc.,  on  June  3,  1930 

Elected  Director  of  parent  company  in  1926 
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Served  in  these  capacities  until  his  death  on  Au- 
gust 2,  1945 

Walter  A.  Reynolds : 

Started  with  company  in  1923 

Appointed  Sales  Manager  in  1929 

Elected  Director  and  Second  Vice  President  in 
1930,  Executive  Vice  President  in  1946 

Retired  under  Retirement  Plan  as  Sales  Manager 
and  Executive  Vice  President  on  July  1,  1947,  and 
resigned  as  Director  on  that  date 

Member  Operating  Committee  from  January  1, 
1943,  until  July  1,  1947 

Earl  A.  Ross: 

Started  with  company  in  1916 
Appointed  Real  Estate  Manager  in  1928 
Elected  Director  in  1930 

Retired  under  Retirement  Plan  as  Real  Estate 
Manager  July  1,  1945 

Continues  to  serve  as  Director 

Member  Operating  Committee  from  January  1, 
1943,  to  July  1,  1945 

Albert  W.  Hughes: 

Started  with  company  in  1920 

Appointed  Assistant  to  the  President  in  1929 

Elected  Director  in  1933 

Elected  Vice  President  and  appointed  Head  of 
Personnel  Department  in  1937 

Gave  up  duties  as  Head  of  Personnel  Depart- 
ment in  1940 
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Elected  Executive  Vice  President  in  1943,  Presi- 
dent in  1946 

Reached  retirement  status  under  Retirement  Plan 
on  July  1,  1951 

Continues  to  serve  as  President  and  Director 

Member  Operating  Committee  from  January  1, 
1943,  to  present  time 

Member  Administrative  Committee  from  incep- 
tion of  Plan  to  April  20,  1953 

Frederick  W.  Binzen: 

Started  with  company  in  1926 

Appointed  Merchandise  Manager  in  1929 

Elected  Director  in  1935 

Elected  Third  Vice  President  in  1945,  Second 
Vice  President  in  1946  and  Executive  Vice  Presi- 
dent in  1947 

Retired  under  Retirement  Plan  as  Executive 
Vice  President  and  Merchandise  Manager  on  July 
1,  1950 

Continues  to  serve  as  Director 

Member  Operating  Committee  from  January  1, 
1943,  to  July  1,  1950 

Member  Administrative  Committee  from  incep- 
tion of  Plan  to  July  1,  1950 

Frederick  A.  Bantz : 

Started  with  company  in  1922 
Elected  Director  November  27,  1945 
Elected  Vice  President  and  appointed  Merchan- 
dise Manager  on  July  1,  1950 
Presently  ser^^ing  in  above  capacities 
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Member  Operating  Committee  since  July  1,  1950 
Member   Administrative    Committee    since    July 
1,  1950 

John  F.  Brown: 

Started  with  company  in  1921 
Elected  Director  November  27,  1945 
Appointed  Real  Estate  Manager  July  1,  1945 
Elected  Third  Vice  President  July  1,  1947,  and 

Vice  President  July  1,  1950 
Presently  serving  as  Director,  Vice  President  and 

Real  Estate  Manager 

Member  Operating  Committee  since  July  1,  1945 

George  E.  Mack: 

Started  with  company  in  1921 

Elected  Treasurer  July  1,  1945,  and  Third  Vice 
President  in  1946 

Elected  Director  and  Second  Vice  President  July 
1,  1947,  and  Executive  Vice  President  July  1,  1950. 

Presently  serving  as  Director,  Executive  Vice 
President  and  Treasurer 

Member  Operating  Committee  since  July  1,  1945 

Member  Administrative  Coimiiittee  since  July  1, 
1945 

Herbert  H.  Schwamb: 

Started  with  company  in  1923 

Appointed  Head  of  Personnel  Department  in 
1940 

Elected  Director  July  1,  1947,  and  Vice  President 
July  1,  1950 
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Member  Operating  Committee  since  January  1, 
1943,  to  present  time 

Member  Administrative  Committee  from  incep- 
tion of  Plan  to  present  time 

Presently  serving  in  above  capacities 

Homer  F.  Torrey: 

Started  with  company  in  1919 

Appointed  Sales  Manager  July  1,  1947 

Elected  Vice  President  July  1,  1950 

Elected  Director  December  5,  1950 

Member  Operating  Committee  since  July  1,  1947 

Presently  serving  in  above  capacities. 

August  J.  Raskopf : 

Started  with  company  in  1919 

Elected  Secretary  January  1,  1932  and  serves  in 
that  capacity 

Never  a  Director 

Kichard  W.  Trown: 

Started  with  company  in  1914 

Elected  Comptroller  in  1929 

Resigned  as  Comptroller  November  30,  1945 

Member  Operating  Committee  from  January  1, 
1943,  to  November  30,  1945 

Member  Administrative  Committee  from  incep- 
tion of  Plan  until  November  30,  1945 

Never  a  Director 

Died  December  15,  1951 

Robert  C.  Weiderman; 

Started  with  company  in  1916 
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Elected  Comi)troller  November  30,  1945,  and 
serves  in  that  capacity 

Member  Operating  Committee  from  December 
1945 

Member  Administrative  Committee  since  Decem- 
ber 3,  1945 

Never  a  Director 

12. 

On  March  10,  1930,  the  stockholders  adopted,  with 
reference  to  the  Operating  Committee  of  the  Pen- 
ney Company,  Article  XIX  of  the  By-Laws  as  set 
forth  on  the  first  page  of  Ex.  156,  w^hich  continued 
in  effect  until  September  2,  1942.  On  September  2, 
1942,  the  Directors  amended  said  Article  XIX  of 
the  By-Laws  so  as  to  read  as  set  forth  on  the  sec- 
ond page  of  Ex.  156,  and  as  so  amended  said  Ar- 
ticle XIX  continued  in  effect  after  said  date. 

13. 

During  each  of  the  following  years  the  following 
persons  were  members  of  and  served  as  members 
of  the  Operating  Committee,  and,  if  a  change  oc- 
curred during  such  year,  such  member  was  suc- 
ceeded on  the  date  stated  by  the  person  set  out  in 
the  note  below  such  year: 

Members  of  Operating  Committee 
Year  1943:  E.  C.  Sams,  J.  I.  H.  Herbert,  W.  A. 

Reynolds,  E.  A.  Ross,  A.  W.  Hughes,  F.  W.  Binzen, 

R.  W.  Trown  and  H.  H.  Schwamb. 
Year  1944:  Same  as  1943. 
Year  1945:  Same  as  1943.  Note:  On  July  1,  1945, 
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J.  F.  Brown  succeeded  E.  A.  Ross  and  George  E. 
Mack  succeeded  J.  I.  H.  Herbert ;  and  in  December, 
1945  R.  C.  Weiderman  succeeded  R.  W.  Trown. 

Year  1946:  E.  C.  Sams  (until  April  20),  A.  W. 
Hughes,  W.  A.  Reynolds,  P.  W.  Binzen,  George  E. 
Mack,  H,  H.  Schwamb,  J.  F.  Brown  and  R.  C. 
Weiderman. 

Year  1947:  A.  W.  Hughes,  W.  A.  Reynolds,  F. 
W.  Binzen,  George  E.  Mack,  H.  H.  Schwamb,  J. 
F.  Brown  and  R.  C.  Weiderman.  Note:  As  of  July 
1,  1947,  W.  A.  Reynolds  retired  and  was  succeeded 
by  H.  F.  Torrey. 

Year  1947 :  A.  W.  Hughes,  F.  W.  Binzen,  George 

E.  Mack,  H.  H.  Schwamb,  J.  F.  Brown,  R.  C. 
Weiderman  and  H.  F.  Torrey. 

Year  1949:  Same  as  1948. 

Year  1950:  Same  as  1948.  Note:  F.  W.  Binzen  re- 
tired as  of  July  1,  1950,  aiid  was  succeeded  by  F.  A. 
Bantz. 

Year  1951:  A.  W.  Hughes,  George  E.  Mack,  H. 
H.  Schwamb,  J.  F.  Brown,  R.  C.  Weiderman,  H. 

F.  Torrey  and  F.  A.  Bantz. 

14. 

At  their  meeting  held  on  December  5  and  6,  1939, 
the  Directors  elected  the  following  persons  to  serve 
as  members  of  the  Administrative  Committee :  J .  I. 
H.  Herbert,  F.  W.  Binzen,  R.  W.  Trown,  A.  W. 
Hughes  and  H.  H.  Schwamb. 

Said  persons  continued  to  serve  until  July  1, 
1945,  when  George  E.  Mack  was  appointed  by  the 
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Directors  to  succeed  J.  I.  H.  Herbert  who  retired 
under  the  Plan  on  that  date. 

Said  persons  served  as  such  until  December  3, 
1945,  when  the  Directors  appointed  R.  C.  Weider- 
man  to  succeed  R.  W.  Trown  who  had  resigned  as 
Comptroller. 

Said  persons  continued  to  serve  until  July  1, 1950, 
when  F.  A.  Bantz  was  appointed  to  succeed  F.  W. 
Binzen  who  retired  under  the  Plan  on  that  date. 

Said  persons  continued  to  serve  thereafter  except 
that  on  April  20,  1953,  W.  M.  Batten  was  appointed 
to  succeed  A.  W.  Hughes  who  resigned  on  that  date. 

15. 

The  stockholders  of  defendant  Penney  Company 
at  the  annual  stockholders  meetings  held  on  the 
dates  shown  below  elected  the  persons  whose  names 
appear  opposite  the  date  of  such  meeting  as  direc- 
tors, and  such  persons  served  as  directors  until  the 
next  annual  stockholders  meeting,  unless  otherwise 
stated  in  a  note  below  the  date  of  such  meeting; 
and,  if  a  vacancy  is  stated  in  such  note  to  have 
occurred,  such  vacancy  did  occur,  and  the  person 
stated  in  such  note  to  have  been  elected  to  fill  the 
vacancy  was  so  elected,  and  the  vacancy  was  filled 
by  the  election  of  the  successor  as  therein  stated, 
and  such  successor  served  as  a  director  until  the 
next  annual  meeting  of  the  stockholders. 

Date  of  Annual  Stockholders  Meeting:  March  21, 
1939.  Directors  Elected:  J.  C.  Penney,  E.  C.  Sams, 
J.  I.  H.  Herbert,  George  H.  Bushnell,  Wilk  Hyer, 
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G.  H.  Crocker,  Lew  V.  Day,  W.  A.  Reynolds,  A.  W. 
Hughes,  Earl  A.  Ross  and  F.  W.  Binzen. 

March  21,  1940:  Same  persons  as  elected  in  1939. 
April  20,  1941:  Same  persons  as  elected  in  1939. 
Ai^ril  20,  1942:  Same  persons  as  elected  in  1939. 
April  20,  1943:  Same  persons  as  elected  in  1939. 
April  20,  1944:  Same  persons  as  elected  in  1939. 
April  20,  1945:  Same  persons  as  elected  in  1939. 

Note :  On  November  27,  1945,  F.  A.  Bantz  and  J. 
F.  Brown  were  elected  directors  for  the  unexpired 
terms  of  Gr.  H.  Crocker  who  died  on  August  2, 
1945,  and  Lew  V.  Day  who  resigned  on  November 
27,  1945. 

April  20,  1946:  J.  C.  Penney,  E.  C.  Sams,  J.  I.  H. 
Herbert,  George  H.  Bushnell,  Wilk  Hyer,  W.  A. 
Reynolds,  Earl  A.  Ross,  A.  W.  Hughes,  F.  W.  Bin- 
zen, F.  A.  Bantz  and  J.  F.  Brown. 

April  21,  1947:  Same  persons  as  elected  in  1946. 
Note:  George  E.  Mack  and  H.  H.  Schwamb  were 
elected  directors  on  June  17,  1947,  for  the  unex- 
pired terms  of  George  H.  Bushnell  and  W.  A. 
Reynolds  who  resigned  as  directors  as  of  July  1, 
1947. 

April  20,  1948:  J.  C.  Penney,  E.  C.  Sams,  J.  I.  H. 
Herbert,  Wilk  Hyer,  Earl  A,  Ross,  A.  W.  Hughes, 
F.  W.  Binzen,  F.  A.  Bantz,  J.  F.  Brown,  George 
E.  Mack  and  H.  H.  Schwamb. 

April  20,  1949:  Same  persons  as  elected  in  1948. 

April  20,  1950:  Same  persons  as  elected  in  1948. 

Note:  H.  F.  Torrey  was  elected  a  director  on  De- 
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cember  5,  1950,  to  fill  the  unexpired  term  of  E.  C. 
Sams  who  died  on  July  23,  1950. 

April  20,  1951:  J.  C.  Penney,  J.  I.  H.  Herbert, 
Wilk  Hyer,  Earl  A.  Ross,  A.  W.  Hughes,  F.  W. 
Binzen,  F.  A.  Bantz,  J.  F.  Brown,  George  E.  Mack, 
H.  H.  Schwamb  and  H.  F.  Torrey. 

16. 

Plaintiff  Harvey  L.  Wells  was  with  the  Penney 
Company  from  1919  to  1923,  when  he  left  its  em- 
ployment. He  rejoined  the  Company  in  1929  as  a 
section  head  in  Portland  store  No.  217,  until  he  was 
appointed  manager  of  Portland  Store  No.  499  in 
1933.  In  1935  he  was  transferred  from  Store  No. 
499  to  become  manager  of  the  Streator,  Illinois, 
store,  where  he  remained  until  1944.  In  1944  he 
became  manager  of  the  Corvallis,  Oregon,  store. 

Plaintiff  Harry  J.  Albertsen  entered  the  employ 
of  Penney  Company  in  1925  as  a  salesman  in  the 
Taft,  California,  store,  where  he  remained  until  the 
fall  of  1926,  when  he  became  a  salesman  in  the  new 
Hanford,  California,  store.  He  remained  in  tnat 
capacity  until  October,  1930,  when  he  was  made 
manager  of  the  Van  Nuys,  California,  store  No.  525. 
On  July  1,  1934,  he  became  manager  of  East  Los 
Angeles  store  No.  925,  continuing  in  that  capacity 
until  he  was  discharged  effective  December  31,  1950. 

17. 

On  or  about  November  24,  1939,  R.  W.  Trown, 
then  Comptroller  of  Penney  Company,  submitted 
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to  the  directors  a  communication  and  attachments 
(Ex.  123)  with  reference  to  the  establishment  of  a 
profit-sharing  retirement  plan.  Said  communication 
and  attaclmients  were  considered  by  the  directors 
at  their  meeting  held  on  December  5  and  6,  1939. 

18. 
At  a  meeting  held  on  December  5  and  6,  1939, 
the  Board  of  Directors  of  the  Penney  Company 
adopted  the  Profit-Sharing  Retirement  Plan  sub- 
ject to  approval  of  the  stockholders  of  the  Com- 
pany and  to  its  completion  in  final  form  (Ex.  2). 

19. 

Under  date  of  December  26,  1939  Penney  Com- 
pany caused  to  be  mailed  to  managers  and  central 
and  branch  office  executives,  including  plaintiffs,  a 
letter  of  E.  C.  Sams,  then  President  of  the  Com- 
pany, (Ex.  128)  as  follows: 

''President's  Office 
.New  York,  N.  Y. 
December  26,  1939. 
"To  the  Managers  and  Central  Office  Executives: 

"As  you  all  know,  it  has  been  the  unwritten  pol- 
icy of  our  company  occasionally,  when  circum- 
stances seemed  to  warrant  it,  to  issue  shares  of  its 
common  stock  to  eligible  executives  and  store  man- 
agers. The  number  of  shares,  the  price,  and  the 
time  of  issuance,  depended  in  a  general  way  on  the 
development  of  the  company.  The  purpose  of  that 
policy  was  to  create  incentive  through  ownership 
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participation  in  the  profits  of  tho  comj^any  and, 
also,  to  assist  participants  in  building  for  them- 
selves and  their  families  a  security  against  ad- 
vanced age  and  often  its  incidental  dependency.  It 
is  questioned  by  the  company's  Board  whether  that 
policy  in  recent  years  has  met  the  purposes  in- 
tended. 

"The  Board  feels  strongly  however,  that  the  ad- 
visability of  attaining  the  purposes  mentioned  still 
exists.  It  recognizes  that  ownership  participation 
has  played  a  part  in  the  development  of  our  com- 
pany. It  also  believes  that  distinct  benefit  will  be 
gained  to  associates  and  to  the  company  by  assist- 
ing associates  in  building  a  security  against  old  age 
dependence.  This  is  being  widely  recognized  in  all 
competitive  fields  because  of  the  growing  need  for 
making  room  on  management  staffs  for  younger  as- 
sociates who  may  contribute  quicker  recognition  and 
faster  development  of  new  and  modern  merchandis- 
ing techniques. 

"Accordingly,  a  profit-sharing  and  retirement 
plan  has  been  devised  after  much  thought  and 
study,  which  it  is  believed  in  large  measure  will  in 
time  meet  the  situation.  This  plan  has  been  con- 
sidered and  approved  by  the  Board  of  Directors. 
The  adoption  of  the  plan,  however,  is  strictly  sub- 
ject to  the  stockholders'  approval,  which  cannot  be 
obtained  before  the  next  annual  meeting,  March  21, 
1940. 

"If  the  plan  is  adopted,  it  will  become  operative 
as  at  January  1,  1940.  The  plan  provides,  among 
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other  things,  for  withholding  a  20%  portion  of 
compensation  due  to  all  managers  and  central  and 
branch  office  executives  in  any  year.  This  will  be- 
come part  of  the  manager's  and  executive's  sav- 
ings imder  the  plan.  The  company  will  also  make 
certain  contributions  to  the  fund  set  up  under  the 
terms  of  the  plan.  While  the  plan  does  not  require 
withholding  of  compensation  until  earnings  for 
1940  are  due,  which  would  ordinarily  be  paid  early 
in  1941,  it  will  permit  deposits  up  to  one-third  of 
1939,  compensation  payable  early  in  1940.  In  those 
cases  where  one-third  of  compensation  is  less  than 
$500.00,  deposit  privilege  will  be  extended  permit- 
ting deposit  from  compensation  to  $500.00.  In  other 
words,  managers  may  voluntarily  deposit  from  their 
1939  compensation,  but  there  will  be  no  compulsion 
as  to  any  deposit  until  the  1940  compensation  is 
paid,  early  in  1941. 

"The  plan,  if  adopted,  will  not  cover  any  asso- 
ciates other  than  store  managers  with  contracts  and 
general  office  associates  included  in  the  General  Of- 
fice Compensation  Fund.  Therefore,  men  approved 
as  'ready-to-manage',  and  participants  in  'large' 
store  pools,  will  not  be  included  under  this  plan. 

"This  makes  it  necessary  to  revise  all  managers' 
contracts  as  of  December  31,  1939.  You  vdll  be  ad- 
vised about  your  1940  contract  just  as  soon  as  pos- 
sible after  the  stockholders'  decision  is  known.  This 
brief  information  about  the  new  plan,  coming  to 
you  now,  will  permit  you  to  arrange  your  personal 
affairs,  taking  into  consideration  the  possible  adop- 


J.  C.  Penney  Company,  et  al.  113 

tion  of  the  plan  and  subsequent  reduction  in  your 
immediate  cash  income  from  comj^ensation.  Fur- 
thermore, we  feel  sure  that  when  you  finally  have 
an  opportunity  to  go  over  the  details  of  the  i)lan 
you  will  recognize  that  its  liberality  will  make  it 
highly  profitable  for  you  to  voluntarily  deposit  a 
portion  of  your  compensation  for  1939. 

*'Full  information  regarding  the  details  of  the 
plan  will  be  made  available  to  you  when  all  legal 
points  as  to  its  adoption  can  be  worked  out. 

"I  am  indeed  happy  to  be  able  to  advise  you  of 
this  step.  For  years  we  have  been  seeking  a  better 
and  more  constructive  way  by  which  the  managers 
and  executives  of  today  and  tomorrow  might  share 
in  the  development  of  this  company.  Now,  after  a 
year  of  intensive  study,  a  plan  has  been  developed 
that  appears  not  only  sound  from  the  viewpoint  of 
the  stockholder  but  exceedingly  attractive  to  every 
man  in  the  management  group.  I  am  so  enthusiastic 
about  the  new  plan  that  it  seems  to  me  1939  will  take 
its  place  as  one  of  the  greatest  years  in  our  com- 
pany's history.  In  my  judgment,  through  the  adop- 
tion of  the  'Thrift'  plan  for  associates  outside  the 
management  group,  and  through  the  development  of 
this  plan  for  managers  and  executives,  we  have 
added  new  strength  to  the  Penney  Company  and 
paved  the  way  for  even  greater  progress  in  the  years 
ahead. 

Sincerely, 
E.  C.  Sams" 
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20. 
On  or  about  February  24,  1940,  there  was  mailed 
to  managers  and  central  and  branch  office  associates 
a  letter  of  E.  C.  Sams,  then  President  of  the  Com- 
pany, (Ex.  244)  enclosing  the  associate's  check  for 
his  1939  compensation,  advising  that  if  the  profit- 
sharing  retirement  plan  was  approved  by  stockhold- 
ers, eligible  participants  would  be  privileged  to  de- 
posit up  to  one-third  of  their  1939  compensation,  and 
asking  the  associate  to  return  a  check  for  such  por- 
tion of  the  amount  of  the  enclosed  check  as  he 
wished  to  deposit.  Plaintiffs  received  counterparts 
of  this  letter. 

21. 

On  or  about  February  29,  1940,  there  was  mailed 
to  each  stockholder  of  the  Penney  Company,  includ- 
ing the  plaintiffs,  a  document  (Ex.  55)  consisting  of 
a  letter  of  E.  C.  Sams,  then  President  of  the  Penney 
Company,  a  notice  of  the  annual  meeting  to  be  held 
on  March  21,  1940  and  a  proxy  statement  containing 
a  summary  of  the  Retirement  Plan.  The  purpose  of 
the  meeting  was  to  elect  directors  and  to  consider 
and  vote  upon  the  approval  and  adoption  of  the  Re- 
tirement Plan. 

22. 

Plaintiff  Wells  executed  and  returned  to  the  Com- 
pany the  proxy  (Ex.  245)  sent  to  him  with  Ex.  55 
conferring  authority  upon  his  proxies  to  vote  for  ap- 
proval and  adoption  of  the  proposed  Retirement 
Plan.  Plaintiff  Albertsen  did  not  return  his  proxy. 


i 
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23. 

The  annual  meeting  of  the  stockholders  was  held 
on  March  21,  1940.  At  said  meeting  there  was  pre- 
sented a  copy  of  said  Plan  in  its  then  form  (Ex. 
1-A).  At  the  meeting  the  stockholders  adopted  reso- 
lutions approving  and  adopting  the  Plan  effective  as 
of  January  1,  1940  (Ex.  1).  Plaintiff  Wells'  shares 
were  voted  for  such  approval  and  adoption.  The 
Plan  has  been  continuously  in  effect  since  the  date 
of  its  adoption. 

24. 

In  the  proxy  statement  for  the  annual  meeting  of 
the  stockholders  on  March  21,  1940  (Ex.  55),  it  was 
stated  that  upon  their  approval  and  adoption  of  the 
proposed  Plan  it  was  the  intention  of  the  Board  of 
Directors  to  adopt  for  the  salaried  employees  of  the 
Company  the  retirement  policy  set  forth  in  the 
proxy  statement  and  such  retirement  policy  was 
adopted  by  the  Board  of  Directors  by  resolution  on 
April  23,  1940  (p.  1322  of  Ex.  3),  and  was  included 
as  Article  8  of  the  Plan  (pp.  27-28  of  Ex.  125). 

25. 

In  the  form  in  which  the  Plan  was  adopted  by  the 
stockholders  (Ex.  1-A)  a  participant  was  required 
to  contribute  20%  of  his  compensation  for  each  year 
beginning  with  the  year  1940  and  was  permitted  to 
contribute  up  to  331/3%.  On  May  28,  1940  the  Board 
of  Directors  of  the  Penney  Company  adopted  a  reso- 
lution amending  the  Plan  so  that  each  participant 
was  required  to  contribute  33%%  of  his  compensa- 
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tion  for  each  year  beginning  with  the  year  1940 
(Ex.4). 

26. 
On  July  8,  1940  the  Board  of  Directors  of  the 
Penney  Company  adopted  a  resokition  approving 
the  Plan  with  changes  made  since  its  meeting  of 
December  5  and  6,  1939,  and  approving  and  author- 
izing the  execution  of  the  agreement  of  trust  to  be 
entered  into  with  the  Chase  Bank  as  Trustee  of  the 
Plan  (Ex.  7).  On  the  same  date  the  Trust  Agree- 
ment was  entered  into  by  the  Penney  Company  and 
the  Chase  Bank  as  Trustee  (pp.  37-50  of  Ex.  125), 
and  the  Chase  Bank  has  at  all  times  since  July  1940 
acted  as  Trustee  under  the  Plan.  The  Plan  and 
Trust  Agreement,  as  so  approved  and  entered  into, 
are  set  forth  on  pp.  21-50  of  Ex.  125.  At  all  times 
herein  concerned,  the  trust  property  w^hich  is  the 
subject  of  this  action  and  the  place  of  administration 
of  the  trust  and  of  the  Plan  have  been  and  are  now 
located  in  the  city,  county  and  state  of  New  York. 

27. 
A.  On  August  1, 1940,  in  accordance  with  the  pro- 
visions of  the  Plan  and  Trust  Agreement,  the  Pen- 
ney Company  sold  to  the  Chase  Bank,  as  Trustee  of 
the  Retirement  Plan,  200,000  shares  of  its  author- 
ized and  unissued  stock  and  delivered  certificates  for 
the  200,000  shares  to  the  Chase  Bank.  The  Chase 
Bank,  as  Trustee,  paid  the  Penney  Company  on  the 
same  day  the  purchase  price  of  $5,700,000,  which 
was  at  the  rate  of  $28.50  x^er  share,  being  $30  per 
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share  (the  approximate  January  1,  1940,  i)er  share 
book  value  of  the  Company's  outstanding  stock) 
less  adjustment  for  two  dividends  of  75c  each  paid 
between  January  1,  1940  and  August  1,  1940.  The 
purchase  price  of  $5,700,000  was  paid  with  the  pro- 
ceeds of  a  loan  in  the  sum  of  $5,700,000  made  by  the 
Continental  Illinois  National  Bank  &  Trust  Com- 
pany of  Chicago  to  the  Chase  Bank  as  Trustee  of  the 
Retirement  Plan  to  enable  the  Chase  Bank  to  pur- 
chase the  stock.  The  loan  was  made  pursuant  to  an 
agreement  executed  by  the  Continental  Bank,  the 
Chase  Bank  as  Trustee,  and  the  Penney  Company 
(Ex.  210),  and  a  note  evidencing  the  loan  was  exe- 
cuted by  the  Chase  Bank  as  Trustee  (Ex.  211),  (Ar- 
ticle 5  of  the  Plan,  p.  24  of  Ex.  125 ;  Article  Fourth 
of  the  Trust  Agreement,  pp.  39-41  of  Ex.  125).  On 
or  about  August  8,  1945,  in  accordance  with  the 
terms  of  the  settlement  of  an  action  instituted  by  a 
stockholder  of  the  Company  and  judicially  compro- 
mised, the  Company  received  from  the  Trustee  of 
the  Fund  under  the  Plan  $300,000  as  an  addition  to 
the  purchase  price  of  $5,700,000  paid  for  the  200,000 
shares,  representing  the  aforesaid  adjustment  for 
dividends  in  the  purchase  price,  and  the  payment  of 
such  $300,000  from  the  Fund  by  the  Trustee  was 
charged  against  the  dividend  account  of  the  Fund  of 
the  Plan  (pp.  1559-63  of  Ex.  23). 

B.  The  following  shows  the  closing  prices  of  J.  C. 
Penney  Company  stock  upon  the  New  York  Stock 
Exchange  upon  the  dates  stated  (the  stock  being 
split  3  for  1  on  January  16,  1946)  : 
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Date 

Price 

Jan.  1  a 

12/30/39 

941/2 

holiday 

1/2/40 

941/2 

8/1/40 

80 

3/1/41 

763/4 

March  1  a 

2/28/42 

683/4 

holiday 

3/2/42 

68I/4 

3/1/43 

841/2 

3/1/44 

963^ 

3/1/45 

111 

3/1/46 

531/2 

3/1/47 

437/8 

3/1/48 

377/8 

3/1/49 

447/8 

3/1/50 

6OI/2 

3/1/51 

70 

3/1/52 

683/8 

March  1  a 

2/27/53 

687/8 

Sunday 

3/2/53 

68 

C.  The  following  shows  the  "high"  and  "low" 
prices  at  which  J.  C.  Penney  Company  common 
stock  was  quoted  on  the  New  York  Stock  Exchange 
for  each  month  during  the  period  August  1,  1940 
through  December  31,  1953 : 
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78 

92 
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Oct. 

92 

89 
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91 

87 

82 
75 

81 
77 

81 

78 

8^ 
78 

81 
79 

ek 

80 

88 
83 

89 
86 

88 
81 

6*» 
76 

71 
67 

69 
61 

67 
57 

66 
57 

67 
65 

70 

67 

72 
69 

75 
72 

75 
72 

75 
73 

65 
82 

83 

91 

87 

90 
87 

98 
89 

100 
96 

99 
95 

100 

98 

99 
93 

97 
90 

97 
9»» 

100 

97 

100 

97 

100 
99 

103 
100 

105 
100 

107 
lOii 

107 
102 

110 
106 

113 
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112 
109 

Ul 
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11^ 
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123 
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117 
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k2 

k2 
39 

hk 
39 

kS 
kk 

kl 
kk 
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k3 
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39 

36 
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UO 

k9 

U3 

50 

kl 
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k5 

k6 
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k8 
k5 

kl 
k3 

kl 
k3 

h5 
h3 

kk 

kl 
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k6 
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k5 

50 

k8 
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k9 
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50 

5k 
52 

5k 
52 
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58 

61 

57 

60 

5k 

60 

56 
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55 

60 

55 

60 
56 

66 
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67 

71 
66 

71 
68 

70 
67 

69 

65 

70 
65 

69 

67 

69 
66 

68 
66 

73 
67 

73 
70 
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66 

72 
68 

69 

67 
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66 
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66 
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67 
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68 

69 
67 
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66 
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6k 
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The  aforesaid  loan  was  repaid  as  set  out  below  by 
payments  of  interest  and  principal  made  by  Chase 
Bank  as  Trustee  from  funds  in  its  hands  received  as 
contributions  of  participants,  as  contributions  by 
J.  C.  Penney  Company  under  the  provisions  of  the 
Plan,  and  received  as  dividends  upon  the  shares  of 
stock : 


Date 

Paid  as 

Paid  as 

Balance  Principj 

Paid 

Interest 

Principal 

After  Payment 

1940 

Aug.  1 

Principal  of  Note 

$5,700,000.00 

Aug.l 

$1,500,000.00 

4,200,000.00 

Sept.  26 

150,000.00 

4,050,000.00 

Sept.30 

50,000.00 

4,000,000.00 

Oct.  17 

$12,975.00 

Dec.  27 

550,000.00 

3,450,000.00 

1941 

Jan. 15 

14,587.50 

Feb.  21 

550,000.00 

2,900,000.00 

Mar.  5 

1,850,000.00 

1,050,000.00 

Mar.  7 

475,000.00 

575,000.00 

Mar.  31 

75,000.00 

500,000.00 

Apr.  15 

7,817.71 

June  30 

150,000.00 

350,000.00 

Jul.  15 

1,781.25 

Sept.  30 

150,000.00 

200,000.00 

Oct.  15 

1,218.75 

Dec.  27 

200,000.00 

— 

Dec.  29 

600.00 

29. 

On  July  25,  1940,  R.  W.  Trown,  then  Comptroller 
of  the  Penney  Company,  mailed  to  each  manager, 
including  plaintiffs,  and  to  eligible  central  and 
branch  office  executives,  a  letter  in  the  form  of  Ex. 
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126,  and  enclosed  therewith  a  printed  booklet  in  the 
form  of  Ex.  125  and  also  enclosed  a  Participant's 
Acceptance  Form. 

30. 

Plaintiff  Harvey  L.  Wells  and  plaintiff  Harry  J. 
Albertsen,  as  store  managers,  each  received  one  of 
the  letters  of  R.  W.  Trown  (Ex.  126),  together  with 
the  printed  booklet  (Ex.  125)  and  the  Participant's 
Acceptance  Form.  Each  of  the  plaintiffs  signed  and 
returned  to  Penney  Company  the  receipt  appended 
to  the  foot  of  Ex.  126,  and  his  executed  Acceptance 
Form  (Exs.  206,  207). 

31. 

On  December  16,  1940,  R.  W.  Trown  certified  the 
list  of  participants  under  the  Plan  (Ex.  124).  As  of 
December  16,  1940  there  were  1,716  eligible  partici- 
pants, all  of  whom  had  executed  their  Participant's 
Acceptance  Forms  (Ex.  124).  All  eligible  members 
of  the  management  staff  of  Penney  Company  who 
thereafter  became  participants  in  the  Plan  also 
signed  such  "Participant's  Acceptance  Form." 

32. 

Plaintiff  Harvey  L.  Wells'  participation  in  the 
Plan  continued  from  its  inception  until  his  resigna- 
tion on  August  31,  1948.  Plaintiff  Harry  J.  Albert- 
sen's  participation  in  the  Plan  continued  from  its 
inception  until  his  discharge  on  December  31,  1950. 

33. 

Pursuant  to  the  provisions  of  the  Retirement  Plan 
the  following  action  was  taken  for  the  years  1940 
through  1953  inclusive: 
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A.  From  tlieii'  comjxmsation  earned  in  1939  and 
paid  in  1940,  1130  participants  made  voluntary  con- 
tributions (being  up  to  33%  per  cent  of  the  1939 
compensation  of  each)  in  the  total  amount  of  $1,666,- 
827.89,  of  which  amount  $1,575,000  was  paid  to  the 
Trustee  on  August  1,  1940,  and  the  remainder  of 
$91,827.89  was  paid  to  the  Trustee  on  September  26, 
1940. 

B.  Each  participant  out  of  compensation  earned 
in  the  years  1940  and  1941  contributed  to  the  Fund 
under  the  Plan  33%%  of  such  annual  compensation 
(Article  4  of  Ex.  125)  which  were  paid  over  to  the 
Trustee  in  the  amounts  and  on  the  dates  set  forth  in 
the  table  set  forth  on  page  26-b.  Pursuant  to  the 
action  taken  by  the  Board  of  Directors  in  amending 
this  Article  because  of  increased  Federal  Personal 
Income  Taxes,  the  percentage  of  each  participant's 
contribution  for  subsequent  years  was  reduced  to 
20%  of  his  annual  compensation,  (pp.  1449-50  of  Ex. 
18;  pp.  1497-98  of  Ex.  20;  pp.  1549-50  of  Ex.  22). 

C.  After  the  close  of  the  calendar  year  1940  and 
of  each  calendar  year  thereafter,  the  Penney  Com- 
pany contributed  annually  to  the  Fund  under  the 
Plan: 

1.  An  amount  equal  to  2%  of  the  prior  year's  ag- 
gregate regular  salary  paid  to  all  emjoloyees  receiv- 
ing compensation  as  defined  in  the  Plan  for  all  or 
any  part  of  the  respective  year,  pursuant  to  Article 
6(a)  of  the  Plan. 

2.  For  each  of  the  years  1940  through  1949,  an 
amount  equal  to  6%  of  its  consolidated  net  profits 
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for  the  calendar  year  in  excess  of  15  7^  of  its  com- 
mon stock  book  value  as  at  the  beginning  of  such 
calendar  year,  pursuant  to  Article  6(b)  of  the  Plan. 
However,  pursuant  to  the  action  of  the  Board  of 
Directors  taken  because  of  the  increased  Federal 
taxes  applicable  to  corporate  profits  for  the  years 
1940  through  1945,  in  computing  the  contribution 
for  these  years  called  for  by  Article  6(b)  there  was 
charged  against  the  consolidated  net  profits  of  the 
Company  a  lower  amount  for  Federal  taxes  than 
the  amount  actually  payable.  (Ex.  9;  pp.  1394-95 
of  Ex.  14;  Ex.  16;  pp.  1451-53  of  Ex.  18;  pp.  1501-03 
of  Ex.  20;  pp.  1549-51  of  Ex.  22).  For  the  years 
1946  through  1949,  pursuant  to  an  amendment 
adopted  by  the  Board  of  Directors  restoring  sub- 
division (b)  of  Article  6  to  its  original  form  effec- 
tive January  1,  1946  (pp.  1654-55  of  Ex.  31)  the 
Company's  6%  contribution  was  computed  and  made 
as  originally  provided  in  Article  6(b). 

3.  For  each  of  the  years  1950  through  1953,  pur- 
suant to  an  amendment  to  the  Plan  approved  by  the 
stockholders  at  a  special  Stockholders'  Meeting  held 
on  December  27,  1950  (Ex.  325),  an  amount  equal 
to  2%  of  the  profits  of  the  Company  and  its  wholly 
ow^ned  subsidiaries  for  such  calendar  year  available 
to  its  common  stock  as  shown  by  the  books  of  the 
Company  before  deduction  of  provision  for  Federal 
taxes  based  on  the  profits  of  the  Company  and  its 
subsidiaries,  and  the  amounts  required  to  be  con- 
tributed by  the  Company  for  such  year  under  the 
terms  of  its  Thrift  and  Profit-Sharing  Retirement 
Fund  Plan  and  mider  the  terms  of  this  Plan. 
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34. 

A.  The  annual  contributions  of  each  participant 
were  credited  to  his  separate  account  upon  records 
maintained  by  the  Administrative  Committee  of  the 
Plan. 

B.  The  Company's  annual  contributions  meas- 
ured by  profits  under  Article  6(b)  of  the  Plan 
were  placed  in  an  excess  profits  account  for  credit 
to  accounts  of  participants  upon  their  retirement 
or  other  separation  from  the  Company. 

C.  The  200,000  shares  of  Penney  Company  com- 
mon stock  were  separated  in  the  Fund's  accounts 
into  two  blocks,  one  of  50,000  shares  and  one  of 
150,000  shares. 

D.  The  Company's  contributions  measured  by  sal- 
ary under  Article  6(a)  of  the  Plan  were  credited 
to  the  $1,500,000  cost  of  the  50,000  share  block  until 
that  cost  was  entirely  covered  in  September,  1941 
by  this  contribution  for  1940  amounting  to  $102,- 
206.97  and  dividend  credits  of  $1,397,793.03.  There- 
after such  contributions  were  credited  to  the  Re- 
serve for  Retirement  account  for  the  purpose  of 
covering  the  $4,500,000  cost  of  the  150,000  share 
block. 

E.  After  payment  therefrom  of  interest  on  the 
money  borrowed  to  purchase  the  stock  and  inci- 
dental Plan  expenses  not  borne  by  the  Company, 
dividends  received  by  the  Trustee  on  the  200,000 
shares  of  stock  (including  the  dividend  credit  of 
$300,000  representing  the  equivalent  of  dividends 
of  $1.50  per  share  paid  by  the  Company  on  its  out- 
standing common  stock  in  1940  prior  to  the  date 
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the  Trustee  purchased  the  stock,  being  the  adjust- 
ment proAdded  for  in  Article  5  of  the  Plan)  were 
applied  to  cover  the  cost  of  the  50,000  share  block 
of  stock,  which  was  covered  in  September,  1941. 
Dividends  received  by  the  Trustee  thereafter  were 
credited  to  the  Dividend  Account.  On  August  8,  1945 
the  Trustee  paid  the  Company  $300,000,  the  amount 
of  the  adjustment  referred  to  above,  as  an  addition 
to  the  purchase  price  of  the  stock  which  payment 
was  charged  against  the  Dividend  account.  Partici- 
pants' accounts  were  credited  with  their  proportion- 
ate share  of  the  net  balance  in  the  Dividend  Account 
upon  their  retirement  or  other  separation  from  the 
Plan. 

35. 
On  July  1  of  each  year  commencing  with  the  year 
1945  each  participant  who  had  attained  or  in  that 
year  attained  the  age  of  60,  as  defined  in  the  Plan, 
received  a  paid-up  non-assignable  annuity  purchased 
with  the  credits  shown  on  Exhibits  67  to  73,  313  and 
315,  together  with  the  shares  of  stock  shown  upon 
such  exhibits. 

36. 

A.  The  tabulation  relating  to  retirements  in  1945 
(Ex.  67),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  20,  1945,  and  is 
the  statement  referred  to  as  presented  by  R.  W. 
Trown  in  the  minutes  of  said  meeting  (Ex.  90). 

B.  The  tabulation  relating  to  retirements  in  1946 
(Ex.  68),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  23,  1946,  and  is 
the  statement  referred  to  as  presented  by  R.  C. 
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Weiderman  in  the  minutes  of  said  meeting  (Ex.  96). 

C.  The  tabulation  relating  to  retirements  in  1947 
(Ex.  69),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  30,  1947,  and  is 
the  statement  referred  to  as  presented  by  R.  C. 
Weiderman  in  the  minutes  of  said  meeting  (Ex.  99). 

D.  The  tabulation  relating  to  retirements  in  1948 
(Ex.  70),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  30,  1948,  and  is 
the  statement  referred  to  as  presented  by  R.  C. 
Weiderman  in  the  minutes  of  said  meeting  (Ex. 
104). 

E.  The  tabulation  relating  to  retirements  in  1949 
(Ex.  71),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  15,  1949,  and  is 
the  statement  referred  to  as  presented  by  Mr.  Camp- 
bell in  the  minutes  of  said  meeting  (Ex.  111). 

F.  The  tabulation  relating  to  retirements  in  1950 
(Ex.  72),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  28,  1950,  and  is 
the  statement  referred  to  as  presented  by  R.  C. 
Weiderman  in  the  minutes  of  said  meeting  (Ex. 
115). 

G.  The  tabulation  relating  to  retirements  in  1951 
(Ex.  73),  was  presented  at  the  meeting  of  the  Ad- 
ministrative Committee  held  July  13,  1951,  and  is 
the  statement  referred  to  as  presented  by  R.  C. 
Weiderman  in  the  minutes  of  said  meeting  (Ex. 
122). 

H.  The  tabulation  relating  to  retirements  in  1952 
(Ex.  313),  was  presented  at  the  meeting  of  the 
Administrative  Committee  held  July  11,  1952,  and 
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is  the  statement  referred  to  as  presented  by  R.  C. 
Weiderman  in  the  minutes  of  said  meeting  (Ex. 
314). 

I.  The  tabulation  relating  to  retirements  in  1953 
(Ex.  315),  was  presented  at  the  meeting  of  the 
Administrative  Committee  held  July  14,  1953,  and 
is  the  statement  referred  to  as  presented  by  R.  C. 
Weiderman  in  the  minutes  of  said  meeting  (Ex. 
316). 

37. 

Each  participant  whose  participation  ceased  prior 
to  July  1,  1945,  or  thereafter  but  prior  to  such  par- 
ticipant's reaching  age  60,  as  defined  in  the  Plan,  or 
in  case  of  death,  his  beneficiary,  received  the  total 
amount  shown  upon  Exhibit  292. 

38. 

The  total  contributions  of  all  participants  for  each 
year  with  the  date  the  same  were  paid  into  the 
Fund,  the  withdrawals  of  contributions  by  partici- 
pants prior  to  July  1  of  each  year,  the  total  con- 
tributions of  all  participants  in  the  Fund  on  July 
1  of  each  year,  the  withdrawals  of  contributions  by 
participants  retired  on  July  1  of  each  year,  the 
"withdrawals  of  contributions  by  participants  from 
July  1  to  December  31  of  each  year,  and  the  total 
contributions  of  all  participants  in  the  Fund  on  De- 
cember 31  of  each  year,  were  as  shown  below: 
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HO-a. 
The  cash   In  the  hands  of  the  Trustee  on  the  d-iteo   ehov/n 
the  following  wae  the  amount  shown  opposite   the  date    In  the   first 
unn  and  after  receipt  of  funds  Bhown! 


Pajveats  on  Loaa 

Coapaay'B  Contrlbutlooa PftTBeat  ContiDeat&l  Bank 

>dT»Bce  Article"^  Article  6B         For  Stock     Principal  laKr* 


laveatarst 
Wltbdrmnl«   bj     U.S.    Sa-rlsgl 
l^rltlcU»at»  goKla 


■i.ToOrOnn.OQ  i.vio,nno.nn 


91,827.89 


12.97^.00 


5W.000.00 


526.00 


101  .lug  .1^ 


l''-^7.50 


39».00 


1,2^0.65 


?33.i''3-o? 


1,100.00 


i,8alt.676.02 


1.850.000.00 


loe.206.97   371,931.56 


It  75, 000.00 


_i,3o6.: 


^3719 


150,000.00 


196.01 


955.61. 


hsm: 


3i: 


f- 


7.617.71 


16,lS3.lt8 


''■7Z9.03 
1.003.96 
1.0^3.78 


1.781.25 


550,000.06 


150,000.00- 


200.000.00 


hshe: 


600.00 


1.5^.09 

3.996.» 

''.635.05 
6f5-3? 
1, I'll. 07 
3.??6?3 
3.2^.03 

1,078.30 
3.186-39 


Boo,ooo.6o~ 


''g.gyoo 


6..531.5'' 


77.23^-1 


:t«»lly  aada  up  of  May  7  wlthdrawala  totallln*  $10,592.67,  l»n  retopoait  on  that  date  of  check  drawB  March  12  to  L.  E.  Raaoa  for  $1.88.97,  plua  Max  8  total  vlthdrmvM.  of|7,7D6.2k. 


'  28-c  -  Pre-trial  Order 


Statenent  of  Agreed  Facta 


r  The  figures  refieotlng  the  operation  of  the  Plan  for  the 
wrlod  January  1,  19tO,  through  December  31.  1953;  as  reeordea  on 
;he  books  of  account  of  the  Fund  maintained  by  the  Afiralnlutratlve 
lomnilttee  of  the  Plan  are  set  forth  on  Schedule  1  (pagis  1-6) 


SCHEDULe  1 

By  Coap&ny 
Stock 

Dl7idead«  on  J 

gureB  reflecting  the  operation  of  the  Retlreoent  Plan  for  the  ] 

period  January 

1,   19li0  through  DeceBiber  31,  195 

Pund 
Earn  lags 

Rate  Credits 
(Dlrldaads) 
Prtx  lasur- 

■.  C.    PBnney 

Company  Coanon  Stock 

Conpanj'B         Contrlbu 

t  1  0  n  • 

f^artlclp&nta ' 

Under  Article 

6» 

Under 

3.  C.    Peani 

Applied 
to  COBt 
of  stock 

Credited  to 
PcBerve   for 

Ccmon 

Appll. 

id  to 

Credited  to 

IntereBt  Coat  of  Stock 

(Sbsroi) 

(Sh«r».) 

Amount 

&  Expense     1 

Jlock  No.    1 

mvldend  fl/c 

IMble  A 

Amount         Block  No.l 

Retire Bent 

Article  6b 

Contributions 

(Net) 

ascc  Cos. 

IS£ 

-  RECEIPTS   OP  FUND  UHDEB   PUN 

1,000,000.00(1) 

25,W6.25 

971.,  593. 75 

. 

102,206.97  102,206.97 

. 

371,931.56 

U,ol.l, 769. 28(2) 

. 

5,515,907.81 

19kO 

1,000,000.00 

lit, 833-35 

'•23,199.28 

561,967.37 

loe,U90.o6 

ioe,it90.o6 

955,639.69 

11.210,995.28 

- 

- 

6.275,125.03 

19kl 

_ 

_ 

1,000,000.00 

- 

1,000,000.00 

115.703.10 

115,703.10 

1,290,275.31 

3,012,520.32 

110,260.99 

- 

5.1158,759-72 

191.2 

_ 

1,000,000.00 

125,376.99 

125,376.99 

986,996.36 

2,605,7li7.60 

101,937.52 

. 

W,820,058.k7 

I9k3 

_ 

_ 

1,000,000.00 

. 

- 

1,000,000.00 

128,635.08 

128,635.06 

l,OU9,891.1tl< 

2,906,285.56 

150,5611.02 

- 

5.235,376.10 

19" 

_ 

_ 

67ii,  929. 50(3) 

- 

67lt, 929. 50(3) 

13lt,6l8.6o 

1311,618.60 

1,056,981. lU 

2,li77,li99.1il 

176,7311.711 

- 

k, 520,763. 39 

19k5 

65,67<>(it) 

30O,0O0(U) 

1,552.071.70 

. 

. 

1,552,071.70 

ll»7,778.6l 

1147,778.61 

l,287,25't.'t9 

2,981,859.33 

2pl,li50.05 

- 

6,nD,klk.l8 

19k6 

1,1*20,791.50 

- 

- 

1,1(20,791.50 

167.573.76 

167,573.76 

1,156,563.53 

2,896,387.51 

239.1125.110 

- 

5,88o,7H.70 

19*7 

_ 

. 

i,Uoo,ii67.oo 

_ 

. 

l,Uoo,ii67.oo 

182,728.99 

182,728.99 

1,809,556.33 

U, 062, 1107.13 

Uo,909.l6 

- 

7.1.96.068.61 

19M) 

_ 

. 

1,652,371.00 

- 

1,652,371.00 

193.  HI.  51 

193,''11.51 

1,131,U31.69 

3,625,287.15 

7,7liii.32 

270,318.69 

6,880.56^.56 

19''9 

. 

. 

1,885,352.00 

_ 

_ 

1.885,352.00 

195,1'52.00 

195, I*  52. 00 

1,19'».3W.86 

U,  1.62, 762. 98 

6,669.21. 

558,002.33(6) 

8,3ae,5e7.kl 

1990 

. 

l,70lt,855.25 

. 

1.7011,855.25 

208,135.17 

208,135.17 

1,756,878.19 

U, 035, 152. 58 

15,038.15 

95ii.9k6.05(6) 

8,675,005.39 

1951 

_ 

_ 

1,767,711.00 

. 

- 

1.767.711.00 

215.830.26 

215.830.26 

1,957,011.115 

Ii,li25, 087.06 

U, 950.11 

827,913.»3(6) 

9,205,503.31 

1952 

- 

- 

1,708,509.00 

- 

- 

1,708.509.00 

226.262.10 

226,262.10 

1,982,209.80 

11,1.26,352.33 

23,U?.38 

67<i.  723.22(6) 

9.0kl,171.83 

19i3 

.35,6711  1.50,000  16,767,057.95  1.0,239.60  1,397.79303  17.329,025.32      2,252,203.20  102,206.97  2,1119,996.23  17,986,969.811     50,170,113-52(5)  1,015,799-08      3,285,903.92  93,ii78,0k7-51 


WnmBAWALS  PROM  PUND  BY   PARTICIP«NTS  ON  SEPARATION,    mCLUPING  RETIRBtENTS 


7,163(7) 

11,951. 

8,731. 

7,727 

9,1.39 
12,579 
15,177 
20,777 
15,370 


32.27 
15,21.6.72 
UI..606.UU 
70.253. W 
315.373.21. 
217,962.00 
332, 391..  09 
383,71.0.1.8 
361.,88U.1.6 
1.60,6211.05 
561,821.20 
915,757.83 
756,01.6.55 


32.27 
15.21.6.72 
lA, 606. 1.1. 
70.253.1.1. 
315, 373. 2U 
217,962.00 
332. 391.. 09 
383.71W3.1.8 
36ii,8eii.li6 
it6o,62U.o5 
561,821.20 
915,757.83 
758,0116.55 

li,lili0,7l.2.77 


7,338.61. 
28,2511.38 
59,li7li.6l 
811,705.511 
387,532.06 
265,675.28 
3511,119.111 
393,935.811 
392,5111.16 
1153,539.75 
522,11.2.62 
862,373.07 
720,078.06 


3,1.36.73 

81.,lA2.5l. 

181., 373-29 

277,1.91.-29 

31.2, 382.  lili 

1,111.7,708.71 

901,516.73 

1,1311,3119.35 

1,212,089.12 

1,131,830.23 

1, 31111,390.118 

1,577,1.59.73 

2,516,203.50 

2,050,6311.01 


1116,501.99(8) 
112,583.57 

w., 1.77. 78 

1.5,295.90 
68,602.51 
50,029.10 


U, 865. 51 

1.1,861.76(6) 
96,9'«).20(6) 
216,709.93(6) 
203,581.00(61 


l.,M.O,7ii2.77  - Ii,iili0,7li2.77  - - ; ii, 531,710.15    111,206,311-15  397,1.90-85  572,958.1.0 

1.50,000  ll., 326, 315.16         1.0,239.60  1,397,793C8  12,668,262.55      2,252,203.20  102,206.97  2,lU9,996.23  13, Ii55, 259-69    35,961,802.37  618,308.23      2,712,9>5.52 


■3,1.36.73 
91.813. 45 
227.67k. 39 
381,575.3k 
k97,3kl.k2 
2, 150,61k. 01 

1.385. 15k. 01 
1,820,862.58 
2, 136,267. k3 
l,9k3,T0k.93 
2,3kk,S93.82 
2  «05,659.65 
k,579,6k<.8k 
3,782,366.72 

2k, 151, 213. 32 
69, 326, 83k. 19 


19kO 
19kl 
19ik2 
19k3 
19kk 
19k5 
19k6 
19k7 
19k8 
19k9 
1950 
1951 
1952 
1953 


1,397.793.03 

Uo,239.6o 

1,1.36, 032  .T? 


1,397,793.03 

110,239.60  - 

iio,239.feo  1,397,793-03 


102,206.97  102,206.97 


102,206.97  102,206.97"  ' 


1,500,000.00 

kO, 239.60 
l,5kO,239Tro 


12,888,282.55 


12,668,282.55     2,11.9,996.23 


2,lk9,996.23  13,k55,259.69    35.961,602.37  618,308.23      2,712,9k5.52 


inds  received  in  191.0  on  the  200,000  shares  of  stock  amounted  to  $700,000.     To  this  aiiou 

any  on  Its  coBimon  stock  In  19UO  prior  to  the  acquisition  of  the  200,000  shares  of  stock 

LCB  $1,666,827.89  of  permitted  contributions   from  1939  compensation  of  participants. 

charge  to  dividend  account  of  $300,000  payment  by  Trustee  to  J.    C.    I^nney  Company  as  additional  purchase  price  of  the  200,000  shares  of  stock,    in  settleneat  of  a  stockholder's  sctioa  Judicially 

Iromised. 

«d  In  January  I9I16  as  a  result  of  the  Company's  threo-for-one  split  of  its  stock. 

tea    p371,521.76  contributed  by  Company  equlvalert  to  amount  which  would  have   been  contributed  by  participants  had  they  continued  In  active  employ  of  the  CcKpany  for  the  periods  during  which  they 

"Bd  in  the  Armed  Forces. 

Les  rate  credits   (dividends)  applicable  to  participants  whose  Plan  participation  ceased  in  a  prior  year  and  who  allowed  their  deferred  annuities  to  continue  in  force. 

'igure    is  stated  on  the  basis  of  the  Company's   stock  before  its  three-for-one  split;    figures  for  subsequent  years  ape  stated  on  basis  of  COBpaay's  stock  after  split. 

leB  the   share  of  the  Reserve   for  Depreciation  of  Assets  distributed  in  cash  to  fomier  Plan  participants. 

SCHEDULE   1 


Pre-trial  Order 


Statement  of  Agreed  Facts 


SCHBDULI  1 

Table  B  on  preceding 

page   eegregated  at 

to 

withdrawals  by   participants  whose 

participation 

cea»ed  before  reaching  retlrenent 

Stat 

is  and  those  who  r 

■eached  retlrenent   status 

J.C.    Pennev  Com- 

Bate Credits 

Shajet  or  J.C. 

pany   Dlvldenda 

Company ' 8 

(Dividends) 

Peuey  CoBpany 

credited  to 

contributions 

Participants' 

Fund 

from  Insur- 

Dividend a/c 
lie  C   -  Withdrawal 

under  Article 
a   by  partlclpante 

bB 

Contributions 
Ing  participation 

Earning, 
before  reaching 

ance  Cos. 

Tot»l 

Tal 

retirement  status 

. 

3,1*36.73 

. 

. 

3,U36.73 

_ 

32.27 

7,338.6U 

81*,Ui*2.5l* 

- 

- 

91,813.1*5 

. 

15,2U6.72 

28, 251*. 38 

18I»,373.29 

- 

- 

227,87U.39 

. 

UU,6o6.UU 

59,U7U.6l 

277,1*  91*.  29 

- 

- 

381, 575. 3U 

. 

70,253.W» 

8U,  705.5'* 

3l*2,382.l*U 

- 

- 

1*97, 3'*1. 1*2 

. 

15l»,892.6l 

190,136.88 

70U,61.9.55 

- 

- 

1,01*9,679.01* 

_ 

173,l3't.'»9 

2lU,072.31 

721,165.51* 

- 

- 

1,108,372.31* 

. 

22U,U87.65 

2U6, 1*26.66 

775,315.95 

- 

- 

1,2U6,230.26 

. 

271,158.80 

28U,687.67 

868,01*7.62 

100,1*69.50 

- 

1,52U,363.59 

. 

205,619.2't 

230,52't.88 

61*5,802.36 

23,762.U7 

6,2U6.71 

1,111,955.66 

. 

212,336.32 

219,368.11 

630,113.95 

19,252.32 

19,11*0.1*7 

1,100,211.17 

. 

212,926.07 

207,51*7.66 

60U,957.98 

1U,863.86 

39,1*58.33 

1,079,753.90 

. 

391,l»37.28 

377, 285. 8U 

1,086,0U9.59 

27,822.01* 

135,256.03 

2,017,850.78 

- 

3UO,096.80 

327,701*. 1*8 

922,331.39 

20,719.73 

118,1*26.09 

1,729,278.1*9 

- 

2,316,228.13 

2,1.77,527.66 

7,850,563.22 

206,889.92 

318,527.63 

13,169,736.56 

Table   D 

-  withdrawals   by  partlc 

ipants  who  reache 

retirement   status 

7,163 

l6o,U80.63 

197,395.18 

71*3,059.16 

. 

- 

1,100,934.97 

U,95^ 

1*4,827.51 

51,602.97 

180,351.19 

- 

- 

276,781.67 

8,73U 

107, 906.  Ul* 

107,692.1*8 

359,033.1*0 

- 

- 

574,632.32 

7,727 

112,581.68 

109,2U8.17 

3l*l*,OUl.50 

46,032.49 

- 

611,903.84* 

9,U39 

159,265.22 

162,016.28 

U86,027.87 

18,821.10 

5,618.80 

831,749.27 

12,579 

21*8,287.73 

231*, 171.61* 

714,276.53 

25,225.46 

22,721.29 

1,244,682.65 

15.177 

31*8,895.13 

311*,  591*.  96 

972,501.75 

30,432.04 

59,461.87 

1,725,905.75 

20.777 

521*,  320. 55 

1*85,087.23 

1.1*30,153.91 

40,780.47 

81,453.90 

2,561,796.06 

15.370 

1H7,9'»9.75 

392,373.58 

1,128,302.62 

29,309.37 

85,154.91 

2,053,090.23 

101,920 

2,12U,51'».6I« 

2,05"*,  182.1*9 

6,357,71*7.93 

190,600.93 

254,430.77 

10,981,476.76 

101,920 

l»,WtO,7U2.77 

u, 531, 710.15 

14,208,311.15 

397,490.85 

572,958.40 

24,151,213.32 

I  amount  shown   In  this  coluun   for  1948,    1949,    I950  and  1951  differs   from  that  shown  on  the   stateaents  attached  to  the  minutes  of  the 
ilBistratiTe  Cconlttee  (Exs.   70,   71,   72  and  73)  as  having  been  used  for  the  purchase  of  annuities  for  the  partleipaats  who  retired 
each  of  these  years  because  it  Includes; 


ets   distributed   in  cash  to  participants  who  had  reached  retirement 


18  -  $46,032.49   -  the   share  of  the  Reserve   for  Depreciation 
status  prior  to  the  distribution; 

*9  -  $5,618.80  -  dividends   paid  by  insurance   coupanles   as  of  but   subsequent  to  June   3^,    1949  allocable  to  participants  who  retired 
July  1  that  year  and  applied  by  the   insurance  companies  to  Increase  the  annuities   received  by  them  on  their  retirement; 

K)  -  $15,270.16  and     1951   -  $31,798.51   -  dividends  paid  by  insurance  companies   In  1950  and  1951  as  of  but  subsequent  to  Jume  30  of 
the   respective  years  allocable   to  participants  who  retired  on  July    <    in  those   years  and  paid  to  them  by  the    in 
panles   in  cash,    pursuant   to  a   1950  askandnent  to  the  Group  Annuity  Contracts 


SCHEDULE   1 

(pTgVT) 


I  29-b  -  Pre-trial  Order 


Statenent  of  Agreed  Facts 


••A. 


^ttu 


SCHEDULE  1 


Participant*'    contribution*    (Including  nllltary   service   contributions) 
and  partlclpents '  wlthdravals  segregated  to  period*  shovn 


withdrawals 

From  January  1 

to  June  30 

Contributions 
In     Fund 
July  1 

withdrawals 

By  Retlre- 

aenta  July  1 

withdrawals 

Fron  July   ) 

to  Dee.    31 

Contribution*  frov  Ccapei 

laatlon 

Contributions 

Year 

Earned 

Year 

Paid 

Ttotal  Contributions 

Contribution* 

In  Fund 
January  1 

Regular 

MlUtary 
SerTlce(l) 

la  ftmd 

Otcaaber  31 

- 

- 

- 

- 

- 

1939 

191*0 

1,666, 827. 89») 

- 

- 

- 

- 

1,666,827.89 

- 

3,1*36.73 

191*0 

191*1 

2,37i*,9l»l.39  ) 

- 

i*,03e,332.55 

U, 038, 332-55 

58,996.15 

3, 979,336.1*0 

- 

25,i*i*6.39 

191*1 

191*2 

U, 207, 163. 20 

3,832.08 

8,161*.  885. 29 

8,l61»,885.29 

l63,5l»1.53 

8,001,31*3.76 

- 

20,831.76 

191*2 

191*3 

2, 990, 681*.  65 

21,835.67 

10,993,032.32 

10,993,032.32 

l32,4oU.36 

10,860,627.96 

- 

11*5,089.93 

191*3 

191*1* 

2,500,731.91 

105,015.69 

13,321,285.63 

13,321,285.63 

190,U2U.78 

13,130,660.85 

- 

151,957.66 

191*1* 

191*5 

2,769,758.15 

136,527.1*1 

15,865,186.75 

15,885,198.75 

321,760.12 

15, 563, 1*28. 63 

7U3,059.i6 

382,889.1*3 

19k5 

I9W 

2,385,736.06 

91,763.35 

16,911*, 979.*5 

l6,9i'»,979.'*5 

527,081.59 

16,387,897.86 

180,351.19 

191*, 083. 95 

19W 

19U7 

2,9TS,507.23 

9,352.10 

18,995,322.05 

18,995,322.05 

U97,0lU.ll 

18, 1*98, 307. gi* 

359,033.1*0 

278,301.81* 

191*7 

191*8 

2,896,387.51 

- 

20,757,360.21 

20,757,360.21 

717,377. 8U 

20,039,982.37 

31*1*,  01*1. 50 

150,669.78 

191*8 

191*9 

i»,o62,U07.13 

- 

23,607,678.22 

23,607,678.22 

520,U53.35« 

23,o87,22U.87 

1*80, 1*22. U5 

130, 951*. 1*3 

191*9 

1950 

3,625,287.15 

- 

26, 101, 135. Ik 

26, 101, 135. lU 

5^*2,078.60 

25,559,056.51* 

711*,  276. 53 

88,035.35 

1950 

1951 

U,U62,1*57.28 

305.70 

29,219, 507.ft 

29,219, 507. 6U 

388,632.61 

28,830,875.03 

972,501.75 

216,325.37 

1951 

1952 

1*,  031*,  269. 1*5 

883.13 

31,6n,200.l*9 

31,677,200.i»9 

701,081.89 

30,976,118.60 

1.1*30,153.91 

36U,967.70 

1952 

1953 

1*,  1*23, 539.71 

1,51*7.35 

33, 586, 061*.  05 

33,586,08U.05 

556,2U9.37 

33,029,83U.68 

1,128,302.62 

366,082.02 

1953 

1951* 

U,U25,893.05 

1*59.28 

35,961,602.37 

Igure   represents  total  voluntary  contributions  of  participants   from  1939  compensation. 

!8  15, 605. 1*2  for  W.   E.    Keith,  actually  bom   In  1885  but  on  his   Participant's  Acceptance  Form  showed  l89<*  a*  year  of  birth;    terminated 

nent   In  March,    19U9  and  treated  as   though  he  had  reached  retlrenent  status  on  July   1,    19lt5.      Of  the  $5,605.1*2,   $2,732.25  applied  to 

>e  Keith's  annuity  and  the   balance,    being  his   personal   deposits   for  year*   I9U5  through   19U8,   was   refunded  to  Keith. 

rtlclpants   in  military  service;    equivalent  to  auounta   they  would  have   contributed  had  they  reiBlned  In  the  active  employ  of  the 

f  for  the  periods  of  their  military  service. 

scnEixnj:  1 

(Page   3) 


:  -  Pre-trial  Order 


Statement  of  Agreed  Facts 


t 


SCHBtCLE  1 


Company  contributions  under  Article  6  (b)  and 
partlelpanta'  vlthdrawBls  gegregatcd  to  periods  shown 

Table  F 


Balance 
In  Account 
January 


371,931.56 
1,320,232.61 
2,582,253.5'* 
3,509,775.29 
l»,l»7U,96l.l9 
5,lW*,lH0.27 
6,165,989.1*8 
6,968,1*33.87 
8,381*,  051*.  36 
9,122,9M>.89 
9, 863, 751*.  00 
11, 096, 1*89. 57 
12,193,127.95 


withdrawals 

from  January  1 

to  June   30 


5,339.92 
25,171*. 61 
28,37»*.22 

1*7,230.71 

86,315.77 

156,192.50 

159,331.71 

235,165.95 

181*, 1*1*1. 21» 

188,011.01 

133,71*7.1*1* 

2itit,479.9i 
197,366.71 


Balance 

in  Account 

July  1 


366,591.61* 
1,295,058.00 
2,553,879.32 
3,1*62,51*1*.  58 
I*,  388,61*5.1*2 
U, 988, 217. 77 
6,006,657.77 
6,733,267.92 
8,199,613.15 
8, 931*,  933. 88 
9,730,006.56 
10, 851*, 009. 66 
ll,995,76l.2i» 


Withdrawals 

By  Retire - 

ients  July  1 


197,395.18 
51,602.97 
107,692.1*8 
109,21*8.17 
161,1*13.36 
23"*, 171.61* 
311*,  591*.  96 
1*85,087.23 
392,373.58 


Withdrawals 
from  July  1 
to  Dec.  31 


1,998.72 
3,079.77 
31,100.39 
37,l*7»*.83 
103,821.11 
57,879.81 
87, 091*. 95 
1*9,521.72 
1*6,686.59 
31,357.10 
73,800.22 
132, 805. 93 
130,337.77 


CoBpany 
Contributions 

371,93-56 

955,639.69 

1,290,275.31 

986,996.36 

1,01*9,891.1*1* 

1,056,961.11* 

1,287, 251*. 1*9 

1,156,563.53 

1,809,556.33 

i,J3l,'*3l.69 

1,191*,  31*8. 86 

1,756,878.19 

1,957,011.1*5 

1,982,209.80 


Balance 
In  Account 
Deceaber  31 

371,931.56 

1,320,232.61 

2,582,253.51* 

3,  "'09,775. 29 

i*,!*  71*,  961. 19 

5,.  1*1*,  1*10. 27 

6.-65,989.1*8 

6,96e,U33.e7 

8, 381*,  051*.  36 

9,  22, 91*1*. 89 

9, 863, 751*.  00 

11,098,1*89.57 

12,193,127.95 

13, 1*55, 259. 69 


udas  $1,831.05  from  the  account  of  W.  E.  Keith  (see  footnote  on  Page  3  of  this  Schedule);  $602,92  applied  to  purchase  Keith's  annuity 
the  balance,  being  credits  to  Keith's  account  for  years  191*5  through  191*8,  was  held  In  suspense  and  credited  to  other  participants' 
unts  as  Company  contribution  as  at  end  of  191*9. 

SCHEDULE  1 
(Page  1.) 


>-'*>*>1a1  rt-nAa 


c;tAtj»B»nt    nf   A^rreed   P&rta 


Dividend*  on  J.  C.  Henney  Company  stock  held  by  Trustee 
Bhovlng  receipts;  aypllcatlons  and  withdrawals 


*  .75 

.75 

.75 

2.75 


Per  Share 
Preeent 
Stock 


.25 

.91  2/3 


Amount 


Dividend  Applied 


Sxpene 


Retl 


Withdrawal  8  from 
Dividend  Account 

i    Othervlie 


Balance  in 

Account 
Deceaber  31 


Year 


(Dividends   received   In   19U0  on   the   200,000  ehuree  of   stock  aaounted  to  $700,000.      To  this  amount 

$  150,000.00)-(haB   been  added  |J0O,OO0,    representln,.    the  equivalent  of  dividends  of  $1.50  per  share   paid  iy  J. 

150, 000. 0<  )-(C.    Penney  Company  on   its  comion  stock   In  19I1O  prior  to  the  acquisition  of  the  200,000  shares  of 

150,000.00     (stock  by  the  Trustee   and,    In  accordance  with  the  provisions   of  the   Flan,    ref/arded  as   dividends. 

550,000.00 

1,000, OOP. W  97U,  593-75         25,1*06.25  None  none  i9W 


.75 

.75 

2.75 


.75 
.75 


.75 

.75 

.75 

2.75 


.75 
.75 
.75 
2.75 


.75 
.75 


.25  150,000.00 

.25  150,000.00 

.25  150,000.00 

.91   2/3  550,000.00 

1,000,000.00 


.91  2/3 


.25 
.25 
.25 
.91  2/3 


.25 
.25 
.25 
.91  2/3 


.25 
.25 


150,000.00 
150,000.00 
150,000.00 
550,000.00 
1,000,000.00 

150,000.00 
150,000.00 
150,000.00 
550,000.00 
1,000,000.00 


150,000.00 

150,000.00 
150,000.00 
550,000.00 

1,000,000.00 

150,000.00 

150,000.00 


Payment   in  August  19^*5   by  Trustee       

to  Cosipany  as  additional   purchase      / 300, OOP. 00/ 
price  of  $200,000  shares  of  stock. 
.75  .25 

2.75  .91  2/3 


(Stock  Split) 
(3  for  1  on  ) 
(    1-16-19116   ) 


.35 

.35 

.50 

1.50 


li.it,eJ7.75 
530,301.75 
67^,929.50 

202,1(78.85 
202,1478.85 
286,778.50 
860,335.50 

1,;;^, 671. 70 


i"*, 833. 35       561,967.37 


1,000,000.00 


1,000,000.00 


561,935.10        19'tl 


15,21*6.72         1,51*6,688.38         19'*2 


l*lt,606.1*l*         2,502,081.91* 


70,253.1*1*         3,1*31,828.50        191*1* 


7  .50  .50  286,778.50 

7  .50  .50  286,778.50 

7  .50  .50  282,1*11.50 

12/17A7  1.00  1.00  561*,823.00'> 

171*^,791.50 
clsg  Decaaber  1,   191*7,   pursuant  to  an  amendment  to  Article   7(e)   of  the   Plan, 
sh  dividends  on  any  of  the  200,000  shares  of  stock  held  by  the  Fund  were  con- 
d  for  all  purposes  of  the  Plan  to  be   In  the  Dividend  Account  as  of  the  record 
Or  the   determination  of  stockholders  entitled  to  receive   such  dividends. 

SCHEDULE  1 
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671*, 929. 50         160,1*80.63         151*, 892. 61         3, 791,381*. 76         191*5 


1*1*, 827. 51        173, 131*. 1*9         5, 125, 1*91*.  1*6        191*6 


1,1*20,791.50         107,906.1*1*         221*, 1*87. 65         6,213,891.87         191*7 


Pre-trial  Order 


Statement  of  Agreed  Facts 


Of  Record       3hare 


3/aA8 

6/IOA8 
I2/16A8 


3/7A9 
6/10A9 
9/8A9 
12/1UA9 


3/7/50 
6/9/50 
9/8/50 
12/ll»/50 


3/7/51 
6/7/51 
9/7/51 
12/li»/51 


3/7/52 
6/6/52 
9/5/52 
12/15/52 


3/6/53 
6/5/53 
9/U/53 
12/15/53 


$  .50 

.50 

.50 

1.00 


.50 

.50 

.50 

1.50 


.50 
.50 
.50 

2.00 


.50 
.50 
.50 
L.75 


.50 
.50 
.50 


•  50 

.50 

.50 

2.00 


Per  Share 
Preeent 
Stock 

$     .50 

.50 
.50 


.50 
.50 
.50 
L.50 


Coit   50,000 
3h*ree 


DlTlilend  Applied 


.50 

.50 

.50 

2.00 


.50 
•  50 
.50 
L.75 


.50 

.50 

.50 

2.00 


.50 

.50 

.50 

2.00 


$  262,Ull.50 
282,1*11.50 
278,51*8.00 
557,096.00 

l,'tOO,Ub7.00 

278,51*8.00 
278,509.00 
273,828.50 
821,1*85.50 

273,828.50 

273,828.50 

267,539.00 

1,070,156.00 

267,539.00 
267,539.00 
259,950.50 


Expenees 


Dividend 
Account 


Wltblrav&le   froei 

Dlvldepd  Account 

Retlreacnte         Othervlee 


B&lance   In 

Account 
Decet>er   3I  Year 


1,7<M*;855 
259,950.50 

«59,950.50 

2^9,562.00 

998,2^.00 

1,767,711.00 

21*9,562.00 
21*9,562.00 
21*1,877.00 
967,508.00 
1,708,509.00 


i,Uoo,i*67.oo       112,581.68       271,158.60       7,230,618.39       191*8 


1,652,371.00        159,265.22«      205,619.21*        8,518, 101*. 93        19**9 


1,885,352.00        21*8,287.73        212,336.32        9,91*2,632.86        1950 


1,701*, 855.25        31*6,895.13        212,926.07      11,085,666.93        1951 


1,767,711.00        521*, 320. 55        391,1*37.26      11,937,820.10        1952 


1,708,509.00        Ul7,9l*8.75        31*0,096.80      12,686,282.55        1953 


n.udee  $590.09  for  W.   E.    Keith.     See  foot  note  on  Page   3  of  this  Schedule. 
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J.  C.  Penney  Company,  et  al.  145 

42. 

A.  The  charts  appearing  in  paragraj^hs  38,  39, 
40  and  40-a  have  been  submitted  on  behalf  of  the 
plaintiffs;  Schedule  1  which  includes  Tables  A-G 
appearing  in  paragraph  41  above  has  been  sub- 
mitted on  behalf  of  the  defendants. 

B.  The  difference  in  the  year-end  figures  of  par- 
ticipants' contributions  as  shown  in  plaintiffs'  chart 
in  paragrajDh  38,  on  the  one  hand,  and  in  Schedule 
1,  Table  E  in  paragraph  41,  on  the  other  hand, 
arises  from  the  following  circumstances: 

(i)  In  plaintiffs'  chart  the  year-end  balance  of 
participants'  contributions  is  shown  on  a  cash  re- 
ceipts basis. 

(ii)  The  year-end  figures  of  participants'  contri- 
butions appearing  in  Table  E  of  Schedule  1  in 
paragraph  41  above  are  taken  from  the  books  of 
account  of  the  Fund  maintained  by  the  Adminis- 
trative Committee  of  the  Plan  and  are  upon  an 
accrual  basis,  that  is  to  say,  participants'  contri- 
butions have  been  treated  as  though  they  were  in 
the  Fund  at  the  end  of  the  year  in  which  their 
compensation  was  earned  rather  than  in  the  subse- 
quent year  in  which  such  compensation  was  paid. 
Participants'  contributions  are  credited  to  their 
accounts  on  this  accrual  basis. 

C.  The  dividend  chart  set  forth  in  paragraph  39 
above  submitted  on  behalf  of  the  plaintiffs  and  the 
comparable  Table  G  appearing  in  Schedule  1  of 
paragraph  41  above  submitted  on  behalf  of  de- 
fendants are  in  agreement  except  with  respect  to 
dividends  paid  after  December,   1947.   The  plain- 
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tiffs'  chart  sets  forth  all  such  dividends  as  bein 
in  the  Fund  on  the  date  when  they  were  actualli 
paid  to  the  Trustee  and  the  defendants'  table  set 
them  forth  as  being  in  the  Fund  as  of  the  dat 
of  record  of  each  dividend  in  accordance  with  a. 
amendment  made  to  the  Plan  in  December,  194' 
(Ex.  37).  Dividends  are  credited  to  the  Dividen 
Account  on  this  basis. 

D.  The  difference  in  the  year-end  figures  c 
Company  excess  profits  contributions  as  shown  i 
plaintiffs'  chart  in  paragraph  40,  on  the  one  banc 
and  Schedule  1,  Table  F,  in  paragraph  41,  on  tk 
other  hand,  arises  from  the  following  circumstan 
ces: 

(i)  In  plaintiffs'  chart  the  year-end  balance  ( 
Company  contributions  is  shown  on  a  cash  receipi 
basis. 

(ii)  The  year-end  figures  of  Company  contribi 
tions  appearing  in  Table  F  of  Schedule  1  in  par 
graph  41  above  are  taken  from  the  books  of  a; 
count  of  the  Fund  maintained  by  the  Administr 
tive  Committee  of  the  Plan  and  are  upon  an  a! 
crual  basis,  that  is  to  say.  Company  contributio: 
have  been  treated  as  though  they  were  in  the  Fuij 
at  the  end  of  the  year  in  which  were  earned  t 
profits  upon  which  such  contributions  were  has*. 
rather  than  in  the  subsequent  year  in  which  su  ■ 
contributions  were  paid  to  the  Trustee.  Compar 
contributions  are  credited  to  participants'  accour  '• 
on  this  accrual  basis. 


The  total  credit,  of  portlclponto  In.tha  Flcn  ao  of  D.coab.-r  V,  ]9r^,  t!u 
U.t  y.ap  prior  to  the  coozsncar^nt  of  thlo  action,  and  c  of  Dsco:.b3r  31,  1053  ^,^ 
ihovD  below,  together  with  the  eourcea  of  thece  cradite: 

;o«trlbutlone  to  Fund  by  partlcipaots  *pq  ^^to    --,-  o  .^       , 

Ueees  Profit.  Account  ^o'ni^^J*^'  $35,55l,6oa 

imdend  Account  I'T^l'lC.'^  13,'f55,259 

-tonlna.,  a.  defined  In  the  Plan  ^'^'^fo'?.  ^'^>^^^^ 

I^Tldend.  credited  by  Ineurt^nce  co«paalee  to  JX«o  30 w'^M^^^  sjSl?^ 


Total 
iueh  credits  vera  covered  by: 


a 


Cash  on  depoeit  ^,      ,_,   - 

M.  S.  Government  Securities  (at  cost  plus  '      &51,653.17            $        22,897 

accrued  inUrest)  ,   cr.a  .^ . 

OlTldend.  receivable  on  J.C.R.nney  Ccap^y  .toe!:  l^'P<,'o\                ^'2^g^ 

Interest  receivable  01  Inveatiants  -^^o/O^x.o.o^                    967,?o8 

Salance  of  contributions  receivable  froa  Coun -^^  fifto  flrv^  -' 

contribution,  receivable  fr«n  partlciS^t.     "^^  "'  4  .^'tS-oR                 ,    P??''*'^' 

^»y»nt.  to  insurance  eonpanioc  for  deferred  '^''-^.TCa.oB                 !*,Ji26,3f2. 

annuities 

i^Tldend.  credited  by  in.ur.nce  copies  to  Juno  30  "'^jig               'I'tl'lf,' 

ess:  9^5557973.07            ^iT^l^. 

lEiints  due  to  fonier  participant.  *  A  Ufio  •  -  * 

Accrued  Bjq^enses  *  o,Jfb9.  •>  $         17,300. 

-.-^-^iS^i^ol  7,600. 

;8al«»ce,  to  be  covn.d  by  future  ^.,..,  co.pc^y        ^W^^^T^  ^ST/iSo  JolT." 

I      contribution,  neaaured  by  *a.lArlco  undar 

;      Article  6Ca)  of  the  Plan  ,  ^,,  ,_,    _., 

•C  Dsceaiber  31,  1950  the  Tructae  l^ld  W5,078  ebai-a^-  ^^^Mi?"^-^  ^?>^Ml5i^:. 

>,983,995}  for  dletrlbutioo  to  pirtlcipe.-:'<;=  r^^^ch- 
15  rttlrenent  .tatua;  on  I^comber  31,  1953  tlw 

♦•/'J9,073 ,.     Froo  the  origin*!  block  of  SO  000 

Jr*;^!^  *''"'*  °'  '"'-'^^'^  ^  <=<^*==-*«  by  a^pLsabar, 
til  7*"  reoalMd,  aftar  ftlvlna  effect  to  th.o 

tt.2:I^,^;  "^  Dacoicb^r  31,  1950  ..ad  on 
l*^    ^'   -^'5^'  ™«I»«tlvely;   the  balance  of 

luS^c!^;  *•  '^''^  ''^  ^'^^  '^'==°^*''  °'  *'«  -'^^-^ 

U».  Reserve  for  Retlranant  Account  to  vrhich 

j     CoBpany'.  annual  contrlbutloiia  ncaBurQd 

by  wOarieo  under  Article  fifa)  of  tha 
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^■[      'fha  Individuals  listed  under  the  cap  1  en  ".Ten.   1,    lo^io 
tnr«ugh  Dec.  31,  1944"  cocprlB^d  the  ir.?.ji'd  of  niv-.:;to:'c  oa   ^tcemcer 
5  and  6,  1939  *ihen  the  Plan  v*ao  adopted  by  the  :^o:ii  J  of  Diractora 
euialect  to  the  appixjval  of  the  otocVi-.o}  de  r^^  a.n-?.   on  thes*  dates  and 
thei'eafter  while  they  served  ao  Directoro,  i'.essro.  Fcnnoy,  Sams, 
Buslinell,  Hyer  and  Day  vj?re  Inellgibl^^  '..c  parOicipste  ?.n  the  Plan 
becauae  they  were  not  receiving  any  rerr'unoi'at^.on  for  the.l.i''  services 
from  the  Company. 

During  the  period  1940  through  I951  th-a   participation  of 
offlceiMS  of  the  Compsuiy  who  did  not  cerve  as  direcvorc  was  as 
follows: 

Mr.  Raskopf,  Secretary,  participated  from  January  1,  19^0 
through  19551;  Mr.  Troim,  Comptroller,  parti cipatsd  from  19^10  vintll 
hie  resignation  November  30,  1945;  Mr,  V.'elder.rian,  who  v:as  elected 
successor  to  Mr.  Trown  on  November  30,  1945,  participated  from  1940 
through  1951. 

The  chart  set  forth  below  shows  th«  regular  salary,  the 
con^jensation  from  the  General  Office  Compensation  Fund  and  tlie  contri 
butions  to  the  Retirement  Plan  from  such  companaation,  for  the  ycaro 
of  pairtlcipatlOii,  of  each  person  who  served  as  a  director  or  officer 
of  the  Penney  Con^jany  during  the  period  vTanuary  1,  1940  throu:»h 
December  31,  1951. 
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Buahnall 

For 
Plan   Contrlb. 

Hyer 
My 

None 

Herbert 

♦10,000 
36,612 
12,20't 

Rota 

|10,000 
36,612 
12,20U 

Crocker 

$10,000 
36,612 
12,20l» 

Reynolda 

410,000 
36,612 
12,20U 

Blnzen 

$10,000 
36,612 
i2,20lt 

Hughe  • 

110,000 
36,612 
12,20'» 

Bantz 

$10,000 
27, '.59 
9,000 

Brown 

»  7,000 
11., 61.5 

Mack 

$10,000 

26,969 

6,969 

Schvaab 

$  6,500 
ii.,6l.5 
1,000 

Torrey 

»  7,125 
21,U57 

Raakopf 

$10,000 
22,883 
3,500 

Trown 

$10,000 

36,612 

12,201. 

Ml'lcrMn 

$  9,000 
I6,k75 
5,k9l 

5diary 
:o«p«nBat.lon 

None 

10,000 
37, 9> 
12,658 

9,166 
3it,8lO 
11,603 

10,000 
37, 97'' 
12,658 

10,000 
37,97lt 
12,658 

10,000 
37,97U 
12,658 

10,000 
37,97't 
12,658 

10,000 

28,1.81 
9,1.93 

7,000 
15,189 
5,063 

10,000 

37,1.50 

12,1.83 

10,000 
16,967 
6,329 

8,575 
21,925 
7,308 

10,000 
23,73'. 
7,9U 

10,000 
37,97k 
12,6,8 

9,000 
17,066 
5,696 

-laxi    Contrlb. 

Hone 

10,000 
62,056 
20,686 

9,166 
56,887 
18,962 

10,000 
62,058 
20,686 

10,000 
62,058 
20,666 

10,000 

62,058 

20,686 

10,000 

62,058 

20,686 

10,000 
It6,5'.3 
15, 5^ 

7,750 
2U,823 
8,27U 

10,000 
83,1.81. 
27,828 

10,000 
38,786 
12,928 

9,375 
37,03U 
12, 3W. 

10,000 
1.6,5^3 

15,51'. 

10,000 
62,058 
20,686 

9,000 

27,926 
9,308 

juary 

;o^)en»atlon 
Plan  Contrlb. 

Nona 

10,000 
71,155 
1U,231 

10,000 
71,155 
1U,231 

10,000 

71,155 

11»,231 

10,000 
71,155 
1U,231 

10,000 

71,155 

1U,231 

10,000 

71,155 

1U,231 

10,000 
53,366 
10,673 

8,1.16 
30,21.0 
6,01.8 

10,000 

10^,1.1.3 
20,888 

10,000 
W.,1.71 
8,891. 

9,733 
51.,  911. 
10,962 

10,000 

53,366 

10,673 

10,000 
71,155 
Ik, 231 

6,750 

2k, 01k 
k,802 

19^3 
Jalary 

Compensation 
Uan  Contrlb. 

None 

10,000 
6k,koh 
12,880 

10,000 
6k,k(A 
12,880 

10,000 
61t,l.04 
12,880 

10,000 
6I.,1>0U 
12,880 

10,000 
6it,UoU 

12,880 

10,000 
6'»,ltO'l 
12,880 

10,000 

'.8,303 
9,660 

6,871. 
28,981 
5,796 

10,000 
59,1.30 
11,886 

10,000 
U0,252 
8,050 

10,000 
1.7,285 
9,1.57 

10,000 

'•8,303 
9,660 

10,000 
6k,kOk 

12,860 

7,500 
2k, 151 
k,830 

I9UU 
lalarj- 

'oapensatlon 
'lac  Contrlb. 

None 

10,000 
67,365 
13, '•73 

10,000 
67,365 
13,i»73 

10,000 
67,365 
13,'' 73 

10,000 
67,365 
13, It  73 

10,000 
67,365 
13, '•73 

10,000 
67,365 
13, ''73 

10,000 
50,521. 
10,10U 

9,666 
33,682 
6,736 

10,000 
61,777 
12,355 

10,000 
1.2,103 
8,1.20 

10,000 
37,52'. 
7,501. 

10,000 

50,52k 

10,105 

10,000 

67,365 

13,k73 

9,000 
30,Jlk 
6,062 

1910 
.alary 

OBpengatlon 
'Ian  Contrlb. 

None 

5,860 

29,212 
None 

5,860 
29,212 
None 

5,905 
31.,  3^.8 
None 

10,000 
5e,58U 
11,716 

10,000 
58,56U 

11,716 

10,000 
58,58'. 

11,716 

10,000 

51,261 

10,252 

10,000 
'•3,938 
8,787 

10,000 
53,11.6 
10,628 

10,000 
51,261 
10,252 

10,000 

38,809 
7,761 

aO.OOO 
51,261 
10,252 

9,166 
53,609 

NOM 

9,500 
29,292 
5,658 

I9U6 
alary 

(MpsDsation 
ian  Contrlb. 

None 

None 

None 

10,000 

69,092 

13,Bie 

10,000 

69,092 
13,618 

10,000 

69,092 

13,618 

10,000 
69,092 
13,818 

10,000 

69,092 

13,818 

10,000 
69,092 
13,818 

10,000 
69,092 

13,8i8 

10,000 

37,930 

7,586 

10,000 
69,092 
13,818 

10,000 

■>3.i6e 
6,636 

19^1 
alary 

oapenaatlOD 
Ian  Contrlb. 

None 

'•■ 

5,J71 
32,996 
None 

10,000 

66,173 
13,23'. 

10,000 

66,173 

13,23'. 

10,000 
66,173 
13,23'. 

10,000 
66,173 
13,23'. 

10,000 

66,173 
13,231. 

10,000 

66,173 
13,23k 

10,000 
'i7.970 
U,59U 

10,000 
66,. 73 
13,23k 

10,000 

k9,630 
9.986 

IgUB 
alary 

oapensatlon 
Ian  contrlb. 

None 

■■ 

10,000 
88,825 

17,765 

10,000 
88,525 
17,765 

10,000 

88,825 
17,765 

10,000 
*,825 
17,765 

10,000 

86,825 
17,765 

10,000 

86,625 
17,765 

10,000 

86,625 
17,765 

10,000 
66,825 
17,765 

10,000 
66,6lB 
13,383 

19il2 
alary 

oapensatlon 
lan  Contrlb. 

None 

'.. 

10,000 

75,990 
15,198 

10,000 
75,990 
15,198 

10,000 
75,990 
15,198 

10,000 

75,990 
15,198 

10,000 
75,990 

15,196 

10,000 
75,990 

15,198 

10,000 

75,990 
15,196 

10,000 
75,990 

15,196 

10,000 
75.990 
15,196 

i2^ 
alary 

Mpensatlon 
lan  Contrlb. 

None 

". 

I 

5,860 

l»6,U72 
None 

10,000 
93,200 
lf,6U0 

10,000 
93,200 

i8,a.o 

10,000 
93,200 
18,61.0 

10,000 
93,200 
I8,6lrt) 

10,000 
93,200 
18,61.0 

10,000 
93.200 

18,61.0 

10,000 
■53,200 
l6,6ko 

10,000 
93,800 
ie,6ko 

1251 
alary 

:^>«n8ation 
Lan  contrlb. 

None 

;■ 

■• 

Nona 

5,897 
1.2,217 
None 

10,000 
81.,666 

16,933 

10,000 
ei.,666 
16,933 

10,000 
81., 666 
16,933 

10,000 
81., 666 
16,933 

10,000 
81., 666 
16,933 

10,000 
6i.,666 
16,933 

10,000 
ak,666 
16,933 

JtaH  to 
itlreaent  or 
iparatlon 
ilary 

»penBatlon 
-an  contrlb. 

ite  Retired 
■  Separated 


$  65,660 
368,780 
86,133 


$  6k, 192 
360, kk5 
83,355 


$  65,905 
373,916 
86,132 


$  85,671 
500, 2kO 
111,669 


$115,860 
7kk,70k 
157,867 


$12S,&87 
833, 6k9 
i7f ,  503 


$  69,166 
393,177 
86,132 
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46. 
Manager's  contracts  for  1939  and  1940  were 
identical  with  Exhibits  185  and  186,  aside  from  the 
percentages  shown  on  the  first  page  of  such  Ex- 
hibits, and  except  that  contracts  for  managers  in 
stores  whose  sales  were  not  expected  to  exceed 
$600,000.  contained  no  clause  in  paragraph  Second 
(a)  following  the  percentages  shown  nor  the  per- 
centage figures  listed  on  the  reverse  side  of  Ex- 
hibits 185  and  186  as  applicable  to  sales  over 
$600,000. 

*     -N-     «     ■»     * 

49. 

On  July  22,  1941  the  Board  of  Directors  of  the 
Penney  Company  in  a  meeting  at  which  directors 
J.  I.  H.  Herbert,  G.  H.  Crocker,  W.  A.  Reynolds, 
E.  A.  Ross,  A.  W.  Hughes  and  F.  W.  Binzen  were 
present  adopted,  with  reference  to  subdivision  (a) 
of  Article  8,  the  resolutions  set  forth  below  (Ex. 
13): 

"The  question  was  then  presented  to  the  meeting 
as  to  whether  Mr.  Dan  Pearson,  who  has  tendered 
his  resignation  as  Manager  of  the  Salem,  Ohio, 
store  and  Mr.  A.  McAlpine,  who  has  tendered  his 
resignation  as  Manager  of  the  Bellefontaine,  Ohio, 
store  and  who  as  at  July  1,  1941,  were  over  64  and 
67  years  of  age,  respectively,  shall  for  the  purposes 
of  the  Company's  Profit-Sharing  Retirement  Plan 
for  its  Management  Staff  be  considered  as  having 
retired  pursuant  to  Paragraph  8(a)  of  the  Plan, 
and  accordingly  eligible  for  a  paid-up  non-assign- 
able annuitv  and  shares  of  the  stock  out  of  the 
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Trust  Fund.  After  discussion,  it  was  agreed  that 
their  severance  of  their  employment  with  the  Com- 
pany should  not  be  considered  as  retirements  but 
as  a  separation  from  the  Company  other  than  re- 
tirement, and  that  any  other  such  cases  occurring 
prior  to  January  1,  1945,  shall  likewise  be  deter- 
mined to  be  separations  other  than  retirements 
from  active  salaried  employment  for  the  purposes 
of  the  Plan,  except  that  consideration  may  be  given 
by  the  Board  to  cases  where  special  circumstances 
of  an  unusual  type  may  be  invoh^ed  in  the  sever- 
ance of  the  employment  with  the  Company  where 
the  participant  shall  have  attained  the  age  of  sixty 
(60)  years,  and 

Upon  motion  duly  made,  seconded  and  unani- 
mously carried,  it  was 

Resolved,  That  the  resignation  of  Dan  Pearson 
from  the  management  of  the  Company's  store  at 
Salem,  Ohio,  and  the  resignation  of  A.  McAlpine 
from  the  management  of  the  Company's  store  in 
Bellefontaine,  Ohio,  who  as  at  July  1,  1941,  were 
over  64  and  67  years  of  age  respectively,  shall  not 
be  considered  as  retirement  from  active  salaried 
employment  for  purposes  of  the  Company's  Profit- 
Sharing  Retirement  Plan  for  its  Management  Staff, 
and 

Further  Resolved,  That  for  the  purposes  of  said 
Plan,  resignations  up  to  January  1,  1945,  of  par- 
ticipants in  the  Plan  who  have  attained,  or  attain, 
the  age  of  sixty  (60),  shall  likemse  be  considered 
as  separations,  other  than  retirements,  from  active 
salaried  employment,  except  that  the  Board  may 


J.  C.  Pemiey  Company,  et  al.  153 

givo  coiisid(!ralio]i  to  the  .severance  of  employment 
with  the  Company  by  a  participant  who  shall  liave 
attained  the  age  of  sixty  (60)  years  in  which  there 
may  be  special  circumstances  of  an  unusual  type 
involved." 

50. 

On  December  5,  1944  the  Board  of  Directors  in 
a  meeting  at  which  directors  J.  C.  Penney,  E.  C. 
Sams,  George  H.  Bushnell,  Wilk  Hyer,  G.  H. 
Crocker,  W.  A.  Reynolds,  E.  A.  Ross,  A.  W. 
Hughes  and  F.  W.  Binzen  were  present  adopted, 
with  reference  to  subdivision  (c)  of  Article  8,  the 
resolutions  set  forth  below  (pp.  1565-66  of  Ex.  23) : 

"Mr.  Hughes  then  stated  that  inquiries  have  been 
received  from  a  number  of  store  managers  who  will 
have  attained  the  age  of  55  but  not  the  age  of  60 
years  during  1945,  as  to  whether  the  Company  will 
permit  their  retirement  under  Provision  8(c)  of 
the  Management  Staff  Profit-Sharing  Retirement 
Plan,  with  full  retirement  benefits.  Reference  was 
made  to  the  fact  that  in  connection  mth  the  cases 
of  Messrs.  Pearson  and  McAlpine,  who  resigned 
from  store  management  in  1941  and  who  were  then 
over  60  years  of  age,  the  Board  held  that  their 
resignations  would  not  be  considered  for  Plan  pur- 
poses as  'Retirements  From  Active  Salaried  Em- 
ployment' under  Provision  lO.A.,  and  they  accord- 
ingly received,  in  cash,  the  amounts  standing  to 
their  credit  in  the  Trust  Fund  in  accordance  Avith 
Provision  lO.B.  At  that  time  the  Board  also  held 
that,  for  purposes  of  the  Plan,  resignations  up  to 
January  1,  1945,  of  participants  who  have  attained, 
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the  first  day  of  July  in  the  year  in  which  they  reach 
age  sixty,  and  that  the  discretionary  power  granted 
the  directors  in  the  Plan  to  permit  retirement  with 
snch  benefits  of  a  participant  who  has  attained  the 
age  of  fifty-five  years  shall  be  exercised  only  when 
exceptional  circmnstances  would  warrant.  Mr. 
Hughes  stated  that  inquiries  have  been  received 
from  participants  on  this  matter,  and  asked  how 
such  inquiries  should  be  handled. 

After  discussion,  it  was  agreed  that  replies  to 
such  inquiries  in  line  with  the  Directors'  decision 
should  be  made  by  Mr.  Hughes,  and 

Upon  motion  duly  made,  seconded  and  unani- 
mously carried,  it  was 

Resolved,  That  inquiries  as  to  whether  a  partici- 
pant in  the  Plan  would  be  permitted  to  retire  after 
age  fifty-five  and  before  age  sixty  and  receive  an 
annuity  and  stock  shall  be  answered  by  Mr.  Hughes 
in  line  with  the  decision  of  the  Board  of  Directors 
made  in  its  meeting  of  December  5,  1944,  as  here- 
inabove  referred  to." 

52. 

Article  17  of  the  Plan  as  distributed  to  partici- 
pants in  1940  read  as  follows: 

'*17.  The  Board  of  Directors  shall  have  the  right 
to  alter,  modify,  or  amend  in  whole  or  in  part,  any 
of  the  provisions  of  this  or  any  incidental  plan, 
provided,  however,  that  such  alterations,  modifica- 
tions, or  amendments  shall  not  in  any  way  be  in 
contravention  of  the  provisions  of  Article  '16.'  " 

Article  16  of  the  Plan  read  as  follows; 

"16.    J.  C.  Penney  Company  does  not  guarantee 
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any  of  the  benefits  provided  in  this  Plan,  but  con- 
tributions once  made  by  the  Company  shall  be  ir- 
revocable and  no  part  of  the  Fund  in  the  possession 
of  the  Trustee,  excepting  so  much  of  the  moneys 
for  which  it  may  be  reimbursed  for  expense  of  op- 
eration of  the  plan,  shall  ever  revert  to  the  Com- 
pany or  be  diverted  to  or  used  for  any  purposes 
other  than  for  the  exclusive  benefit  of  eli^ble 
employees   covered  by  the   Plan." 

There  has  been  no  change  in  Articles  16  or  17 
of  the  Plan  since  the  distribution  of  the  Plan  and 
Tmist  Agreement  (Ex.  125)  in  1940,  except  that  on 
February  24,  1948,  following  preparation  of  con- 
tracts for  the  purchase  of  deferred  annuities  from 
four  insurance  companies,  the  Board  of  Directors 
of  the  Penney  Company  amended  Article  16  to 
add  after  the  words  "benefits  provided  in  this  Plan" 
the  words  **or  contemplated  by  the  terms  of  any 
contract  entered  into  with  an  insurance  company  or 
companies  for  the  purchase  of  retirement  annuities" 
(Item  13.  pp.  1806-07  of  Ex.  39). 

53. 

On  May  25,  1948  the  Board  of  Directors  of  the 
Penney  Company  in  a  meeting  at  which  directors 
E.  C.  Sams,  J.  I.  H.  Herbert,  E.  A.  Ross,  A.  W. 
Hughes,  F.  W.  Binzen,  J.  F.  Brown,  F.  A.  Bantz, 
G.  E.  Mack,  H.  H.  Schwamb  were  present  adopted 
the  following  resolution  (pp.  1825-27  of  Ex.  40) : 

"Mr.  Hughes  then  brought  up  for  discusssion  the 
question  of  the  elimination  of  the  provision  in  the 
Company's   Profit-Sharing   Retirement   Plan    (for 
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Management  Staff)  under  which  it  is  optional  with 
the  Company,  in  the  discretion  of  the  Board  of  Di- 
rectors, to  permit  retirement  of  participants  who 
have  attained,  or  attain,  the  age  of  55  years.  He 
stated  that  while  this  provision  of  the  Plan  became 
effective  January  1,  1945,  no  participant  has  been 
granted  permission  to  retire  before  age  60  with 
full  Plan  benefits,  that  is,  a  paid-up  non-assignable 
annuity  and  shares  of  stock  from  the  block  of 
stock  held  by  the  Trustee  of  the  Plan  for  distri- 
bution to  retiring  participants.  Mr.  Hughes  also 
stated  that  the  matter  had  been  considered  on  a 
number  of  occasions  and  that  District  Managers 
and  those  who  may  have  inquired  have  been  in- 
formed that  retirement  with  full  benefits  would 
not  be  permitted  before  a  participant  reaches  age 
60.  He  therefore  recommended,  since  it  is  not  con- 
templated that  retirements  at  age  55  will  be  per- 
mitted, that  the  provision  contained  in  Article  8(c) 
of  the  Plan  be  deleted.  After  discussion,  it  was 
agreed  that  such  recommendation  should  be  adop- 
ted, and 

Upon  motion  duly  made,  seconded  and  unani- 
mously carried,  it  was 

Resolved,  That  the  Profit-Sharing  Retirement 
Plan  (for  Management  Staff)  be,  and  it  hereby  is 
amended  by  deleting  Article  8  and  substituting 
therefor  the  following  Article: 

8.  Retirement  of  participating  employees  shall 
be  governed  by  the  following  condition: 

(a)  Retirement   shall   be   compulsory   for  those 
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participants  who  have  attained  or  attain  the  age 
of  60  years,  except  that  in  special  cases  the  Board 
of  Directors,  in  its  discretion,  may  delay  from  year 
to  year  the  separation  of  any  such  employee  from 
the  company's  employment,  ])ut  such  persons  must, 
nevertheless,  withdraw  from  participation  in  the 
Plan  at  the  retirement  age  of  60  years. 

(b)  The  applicable  retirement  age  for  compul- 
sory retirement  of  all  participants  shall  be  deemed 
to  have  been  reached  on  the  first  day  of  July  of 
the  calendar  year  in  which  he  or  she  attains  such 
age. 

(c)  A  participant  shall  be  deemed  to  have  at- 
tained a  given  age  imder  the  Plan  on  the  first 
moment  of  the  anniversary  of  his  birth  correspond- 
ing to  such  age. 

and  by  deleting  the  last  sentence  set  forth  under 
(a)  of  the  provision  at  the  end  of  the  plan  cap- 
tioned "Effective  Dates:"  which  reads  as  follows: 

However,  if  any  participant  shall  cease  active 
employment  prior  to  July  1,  1942  his  or  her  own 
contributions  to  the  Fund  from  1939  compensation 
and  other  participants'  contributions  to  the  Fund 
from  1939  compensation  shall  not  be  used  in  meas- 
uring the  number  of  shares  of  the  J.  C.  Penney 
Company  common  stock  to  which  he  or  she  is  en- 
titled in  any  retirement  settlement. 

and 

Further  Resolved,  That  the  foregoing  amendment 
shall  be  effective  May  25,  1948." 


160       R.  L.  Wells  and  U.  J.  Albert  sen,  vs. 

There  has  been  no  amendment  to  Article  8  of 

the  Plan  since  May  25,  1948. 

***** 

55. 
After  the  Glroup  Annuity  Contracts  became  ef- 
fective, plaintiffs  Wells  and  Albertsen  and  all  other 
participants  received  from  the  Administrative  Com- 
mittee of  the  Retirement  Plan  a  booklet  issued  by 
the  Conmiittee  entitled  "Outline  of  Benefits  Under 
&  Provisions  of  Croup  Annuity  Contracts  Effec- 
tive March  the  First,  1948"  (Ex.  280). 

56. 

On  or  about  August  25,  1949,  the  Administrative 
Committee  of  the  Retirement  Plan  issued  to  all 
participants  a  new  booklet  entitled  '*J.  C.  Penney 
Company  Profit-Sharing  Retirement  Plan  (for 
Management  Staff)"  (Ex.  127)  containing,  among 
other  things,  the  Plan  and  Trust  Agreement  as 
amended.  The  only  amendments  which  have  been 
made  to  the  Plan  since  the  distribution  of  such 
booklet  are  the  amendments  to  Article  6(b)  and 
Article  9  of  the  Plan  (pp.  2000,  2004  to  2006  of 
Ex.  51),  made  in  December  1950,  effective  January 
1,  1951. 

57. 

There  was  no  withdrawal  by  any  participant  over 
60  under  the  Plan  during  the  calendar  year  1940. 
During  the  period  between  January  1,  1941  and 
July  1,  1945,  participants  who  were  over  60  with 
birth  date  as  shown  below  and  whose  participation 
ceased  on  the  dates  shown  below  op])osite  the  name 
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of  each,  had  at  the  time  of  ceasing  participation  per- 
sonal contributions  and  total  credits  in  the  Fund  as 
shown.  There  is  also  shown,  except  in  the  case  of 
those  participants  whose  participation  ceased  on 
account  of  death,  the  shares  of  J.  C.  Penney  Com- 
pany stock  each  participant  would  have  received 
had  he  reached  retirement  status  on  July  1  of  the 
year  of  his  separation. 
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The  column  headed  "Shares  of  Stock"  indicates 
the  number  of  shares  of  J.  C.  Penney  Company 
stock,  on  the  basis  of  the  personal  contributions 
shown,  the  participant  would  have  received  had 
he  reached  retirement  status  on  July  1  of  the  year 
of  his  separation.  Where  the  separation  occurred 
before  July  1  of  a  year,  the  participant's  personal 
contributions  were  assumed  to  have  been  in  the 
Fund  on  July  1.  Where  the  separation  occurred  on 
December  31  of  a  year,  the  assumption  has  been 
made  that  the  participant  reached  retirement  status 
on  the  July  1  of  the  succeeding  year  since  the 
amount  of  his  personal  contributions  shown  in- 
cludes those  based  on  compensation  earned  in  the 
year  of  separation  and  paid  into  the  Fund  in  the 
next  year. 

The  following  example  illustrates  the  method 
used  in  computing  the  number  of  shares  of  stock 
shown  above  and  in  making  the  similar  computa- 
tions in  the  chart  set  forth  in  paragraph  60,  V.  S. 
Wennersten  being  the  particij^ant  used  in  this  ex- 
ample. 

Total  of  participants'  contributions  in 

Fund    July     1,     1943 $10,860,627.96 

Aggregate  personal  contributions  of  Messrs. 
Dickinson,  Wennersten,  Huse  and 
Shinogle  from  above 36,405.66 

Revised  total  of  participants'  contributions 

in  Fund  July  1,  1943 10,897,033.62 

Wennersten's  contributions 

at   time    of    leaving $  7,203.64  =  00.0661064% 

Revised  total  participants' 

contributions    $10,897,033.62 

00.0661064%  of  150,000  shares  equals  99  shares. 


164        //.  1^.  Wells  and  H.  J.  Albertsen,  vs. 

Participants'  contributions  from  1939  compen- 
sation have  been  excluded  in  computing  the  num- 
ber of  shares  of  stock  shown  for  Messrs.  Foote, 
Pearson  and  McAlpine  in  accordance  with  the  pro- 
visions of  the  Plan  on  page  36  under  the  caption 
"Effective  Dates"  since  their  dates  of  separation 
occurred  before  July  1,  1942  and  they  have  been 
considered  to  have  retired  on  July  1,  1941,  for  such 
computations. 

58. 

There  is  shown  below  the  names  of  those  par- 
ticipants who  were  over  60  or  who  attained  age  60 
during  the  period  between  January  1,  1941  and 
January  1,  1945,  and  who  reached  retirement  sta- 
tus on  July  1,  1945,  together  with  their  personal 
contributions  and  total  credits  in  the  Fund  on  that 
date  and  the  number  of  shares  of  J.  C.  Penney 
Company  stock  they  received. 
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60. 

The  nnni<»a  of  v-h^»  part.VciptiO' ;*  total  Jng  3.T4  'jho   -^^af-h'^d 
etlrement  st&tU3  In  tho  yoa^'o   i^"<'^t)   ■  hriugh   l9^^9»    togetiior  wi*-n  th« 
redlto  In  the  ifvjid  of  each  mid  «;hf;  antT»>)<»i'  ox    ^ihares  (jf  stock  thoy 
ecelved  from  the  Ptind,   a?'"   sh.  •,  n  en  rv\)3.b1t-D  G7  throu,'xh  71 

61. 

The  chart   set   forth  be  'ow  r.'ic'w.   the  oar.-. 'to] p.'?,*  .Ion   in   coiri 
Ithdravrals  from  the  Plan  during  •'-he  ;  j^  Jod  ;«ani/,';-r-'y   1,    T9''0  thirusb 
ecember  31f    1953,   with  t  h«;  numb.^r-  nr  ;;)axl;icipant  :i  ".'hf'  ac?parate<i  foe 
Basons  other  than  retArement  segregated  by  the  at;e  brackets  shc'vm. 
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62. 

On  July  1,  1949,  after  distribution  of  shares  to 
participants  who  retired  on  July  1  of  the  years 
1945  throught  1949,  the  Trustee  held  in  the  Fund 
547,657  shares  of  J.  C.  Penney  Company  common 
stock  for  distribution  to  retiring  participants.  If 
each  person  (other  than  those  shown  as  deceased) 
listed  in  paragraphs  57  and  59  had  been  permitted 
to  retire  under  Article  8(a)  or  8(c),  the  number  of 
shares  remaining  in  the  original  50,000  share  block 
on  July,  1949  would  have  been  82,390  shares,  after 
giving  effect  to  the  three  for  one  split  on  January 
16,  1946. 

63. 

On  July  1,  1951,  after  distribution  of  shares  to 
participants  who  retired  on  July  1  of  the  years 
1945  through  1951,  the  Trustee  held  in  the  Fund 
519,901  shares  of  J.  C.  Penney  Company  common 
stock  for  distribution  to  retiring  participants.  If 
each  person  (other  than  those  shown  as  deceased) 
listed  in  paragraphs  57  and  59  had  been  permitted 
to  retire  under  Article  8(a)  or  8(c),  the  number 
of  shares  remaining  in  the  original  50,000  share 
block  on  July  1,  1951  would  have  been  54,634 
shares,  after  giving  effect  to  the  three  for  one 
split  on  January  16,  1946. 

64. 

On  or  about  November  12,  1940  the  United  States 
Treasury  Department  issued  a  ruling  that  the  Re- 
tirement Plan  met  the  requirements  of  Section  165 
of  the  Internal  Revenue  Code  and  therefore  quali- 
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fied  as  an  employees'  trust  entitled  to  exemption 
from  Federal  income  taxes  (Ex.  310).  Subsequent 
to  the  amendment  of  Section  165  by  the  Revenue 
Act  of  1942,  the  Treasury  Department  on  or  about 
December  21,  1944  issued  a  ruling  that  the  Plan 
met  the  requirements  of  Section  165(a)  of  the  In- 
ternal Revenue  Code  as  amended  and  therefore 
qualified  as  an  employees'  trust  entitled  to  exemp- 
tion from  Federal  income  taxes  (Ex.  311).  The 
Treasury  Department  has  also  determined  that 
amendments  to  the  Plan  submitted  to  it  from  time 
to  time  do  not  affect  the  Plan's  continued  qualifica- 
tion as  an  employees'  trust  entitled  to  exemption 
from  Federal  income  taxes  under  the  applicable 
provisions  of  Section  165  of  the  Internal  Revenue 
Code  (Ex.  312  A  through  D),  and  the  Plan  has 
so  qualified  at  all  times  since  its  adoption. 

65.  i 

Plaintiff  Wells,  during  the  period  of  his  partici- 
pation in  the  Plan  from  January  1,  1940,  to  August 
31,  1948,  received  from  the  Penney  Company  reg- 
ular salary  totaling  $29,955.00  and  in  addition 
Manager's  Contract  Compensation  totaling  $56,924.- 
22.  Plaintiff  Wells,  as  permitted  by  the  terms  of 
the  Plan,  contributed  to  the  Trust  Fund  imder  the 
Plan  $1,989.23  from  his  Contract  Compensation  for 
1939.  From  his  Contract  Compensation  for  the 
years  1940  through  1947,  plaintiff  Wells,  as  re- 
quired by  the  terms  of  the  Plan,  contributed  to  the 
Trust  Fund  imder  the  Plan  a  total  of  $11,904.47. 
The  contribution  made  by  plaintiff  Wells  from  his 
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compensation  for  1939,  1940  and  1941  was  33%% 
of  his  compensation  for  those  years;  for  the  years 
1942  through  1947  it  was  20%.  Plaintiff  Wells  made 
no  contribution  to  the  Retirement  Plan  from  his 
Contract  Compensation  for  1948  because  such  com- 
pensation was  not  for  the  full  calendar  year  1948 
(Article  4,  p.  24  of  Ex.  125). 

66. 
While  he  was  a  participant  in  the  Plan  plaintiff 
Wells,  in  accordance  with  the  provisions  of  Arti- 
cle 23  of  the  Plan  (p.  34  of  Ex.  125),  received  from 
the  Administrative  Committee  of  the  Plan  for  each 
of  the  years  1940  through  1947  an  annual  state- 
ment of  his  account  setting  forth  all  of  the  credits 
to  his  account  at  the  end  of  the  year  covered  by 
the  statement  together  with  the  source  of  such 
credits.  With  respect  to  each  such  statement  plain- 
tiff Wells  executed  and  returned  to  the  Administra- 
tive Committee  a  certificate  in  which  he  certified 
that  the  amounts  of  his  own  contributions  were 
correctly  stated  (Ex.  254  A  through  H). 

67. 
On  ceasing  participation  in  the  Retirement  Plan 
on  August  31,  1948,  plaintiff  Wells  had  total  credits 
in  the  Fund  of  $22,563.48  (Ex.  252),  consisting  of: 

A.  the  total  of  his  own  contributions 

amounting   to   S13.929.70 

B.  his  share  of  the  Company's  excess  profit  contributions 
through    1947   amounting   to 4,075.52 

C.  his  share  of  the  Dividend  Account  at 

August  31,  1948,  amounting  to 4,558.26 

Total  $22,563.45 
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All  these  credits  were  used  to  purchase  for  him 
installment  refund  annuities  under  which  payments 
would  commence  on  August  1,  1955,  the  year  in 
which  he  would  be  60  (Ex.  249). 

68. 
Under  the  terms  of  the  Retirement  Plan  and  the 
Group  Annuity  Contracts,  plaintiff  Wells  elected 
to  cancel  all  the  installment  refund  annuities  so 
purchased  for  him  and  to  receive  his  total  credits 
of  $22,563.48  in  cash   (Ex.  251). 

69. 
Pursuant  to  his  election  under  the  terms  of  the 
Retirement  Plan  and  the  Group  Annuity  Contracts, 
plaintiff  Wells  received  the  $22,563.48  from  the 
Aetna  Life  Insurance  Company  on  or  about  Octo- 
ber 15,  1948  (Ex.  252) ;  and  on  or  about  April  1, 
1949  received  the  additional  sum  of  $643.83  repre- 
senting his  share  of  the  distribution  of  the  Reserve 
for  Depreciation  of  Assets  to  which  Fund  earnings 
had  been  credited   (Ex.  253). 

70. 

Plaintiff  Albertsen  during  the  period  of  his  par- 
ticipation in  the  Plan  from  January  1,  1940  to 
December  31,  1950,  received  from  the  Penney  Com- 
pany regular  salary  totaling  $48,900.00  and  in  ad- 
dition Manager's  Contract  Compensation  totaling 
$137,052.71.  From  such  Contract  Compensation 
plaintiff  Albertsen,  as  required  by  the  terms  of  the 
Plan,   contributed  to   the   Trust   Fund  under  the 


J.  (7.  Penney  Company,  et  al.  173 

Plan  a  total  of  $30,2i:j.l3.  Plaintife  Albortsen  did 
not  make  any  contribution  under  the  Plan  from 
his  Contract  Compensation  for  1939  although  per- 
mitted to  do  so  under  the  terms  of  the  Plan.  The 
contribution  made  by  plaintiff  Albertsen  from  his 
compensation  for  1940  and  1941  was  33%%  of 
his  compensation  for  those  years;  for  the  years 
1942  through  1950  it  was  207o. 

71. 

While  he  was  a  participant  in  the  Plan  plaintiff 
Albertsen,  in  accordance  with  the  provisions  of 
Article  23  of  the  Plan  (p.  34  of  Ex.  125;  p.  14  of 
Sec.  IV  of  Ex.  127),  received  from  the  Adminis- 
trative Committee  of  the  Plan  for  each  of  the  years 
1940  through  1949  an  annual  statement  of  his  ac- 
count setting  forth  all  of  the  credits  to  his  account 
at  the  end  of  the  year  covered  by  the  statement  to- 
gether with  the  source  of  such  credits.  With  respect 
to  each  such  statement  plaintiff  Albertsen  executed 
and  returned  to  the  Administrative  Committee  a 
certificate  in  which  he  certified  that  the  amoimts 
of  his  own  contributions  were  correctly  stated  (Ex. 
282  A  through  J). 

72. 

On  ceasing  participation  in  the  Retirement  Plan 
on  December  31,  1950,  plaintiff  Albertsen  had  total 
credits  in  the  Fund  of  $52,967.81  (Ex.  215  D),  con- 
sisting of: 
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A.  the  total  of  his  own  contributions 

amounting   to   $  30,213.13 

B.  his  share  of  the  Company's  excess  profit  contributions 
through    1950   amounting   to 10,386.23 

C.  his  share  of  the  Earnings  credit 

through    1950   amounting   to 1,104.89 

D.  his  share  of  the  Dividend  Account  at 

December  31,  1950,  amounting  to $  10,280.94 

E.  his  share  of  insurance   companies'   rate 

credits    (dividends)    under  the   Group   Annuity  Con- 
tracts amounting  to 982.62 

Total  $52,967.81 

All  these  credits  were  used  to  purchase  for  him 
installment  refund  annuities  under  which  payments 
would  commence  on  August  1,  1956,  the  year  in 
which  he  would  be  60,  which  annuities  are  still  in 
force.  Plainti:ff  Albertsen's  share  of  the  rate  credits 
(dividends)  paid  by  the  insurance  companies  in  1951, 
Avhich  share  amounted  to  $1,094.66,  was  applied 
by  them  as  premium  for  additional  installment  re- 
fund annuities  for  him  under  which  payments 
would  commence  on  August  1,  1956  (Ex.  317)  and 
such  additional  annuities  are  still  in  force. 


I 


73. 

Neither  plaintiff  Wells  nor  plaintiff  Albertsen 
at  any  time  prior  to  the  commencement  of  this 
action  made  any  objection  to  the  accounts  or  pro- 
ceedings covered  by  either  the  annual  statements 
of  their  accounts  furnished  to  them  (Ex.  254  A 
through  H;  Ex.  282  A  through  J)  in  accordance 
with  Article  23  of  the  Plan  or  to  the  statements  of 
the   accounts   of   the   proceedings   of   the    Trustee 
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(Exs.  129  through  135  as  to  Wells:  Exs.  129 
through  138  as  to  Albertsen)  which,  as  the  plaintiffs 
were  advised  in  their  annual  statements  of  account, 
were  available  for  their  inspection  as  provided  in 
Article  23  of  the  Plan  (p.  34  of  Ex.  125;  also  as 
to  Albertsen  p.  14  of  Sec.  IV  of  Ex.  127). 

74. 

Each  participant  in  the  Plan  in  accordance  with 
the  provisions  of  Article  23  of  the  Plan  (p.  34  of 
Ex.  125)  received  from  the  Administrative  Com- 
mittee of  the  Plan  for  each  of  the  years  of  his 
participation  in  the  Plan  (except  for  the  year  in 
which  his  participation  ceased)  an  annual  state- 
ment of  his  account,  in  form  similar  to  the  annual 
statements  of  their  accounts  furnished  to  plaintiff 
Wells  and  plaintiff  Albertsen  (Ex.  254  A  through 
H;  Ex.  282  A  through  J),  setting  forth  all  of  the 
credits  to  his  account  at  the  end  of  the  year  cov- 
ered by  the  statement  and  the  source  of  such 
credits.  With  respect  to  each  such  statement  re- 
ceived each  participant  executed  and  returned  to 
the  Administrative  Committee  a  certificate  in  which 
he  certified  that  the  amounts  of  his  own  contribu- 
tions were  correctly  stated.  No  participant  at  any 
time  prior  to  the  commencement  of  this  action  made 
any  objection  to  the  accounts  or  proceedings  cov- 
ered by  either  the  annual  statement  of  his  account 
furnished  to  him  in  accordance  ^\'ith  Article  23  of 
the  Plan  or  to  the  statements  of  the  account  of  the 
proceedings  of  the  Trustee  which,  as  each  partici- 
pant was  advised  in  his  annual  statement  of  ac- 
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count,  were  available  for  his  inspection  as  provided 
in  Article  23  of  the  Plan  (p.  34  of  Ex.  125;  p.  14 
of  Sec.  IV  of  Ex.  127). 

75. 

Glyndon  H.  Crocker  and  Gr.  H.  Crocker  were  the 
names  used  by  the  same  individual,  G.  H.  Crocker. 

Walter  A.  Reynolds,  Sr.,  and  W.  A.  Reynolds 
are  the  names  of  the  same  individual,  W.  A.  Rey- 
nolds. 

Earl  A.  Ross  and  E.  A.  Ross  are  the  names  of 
the  same  individual,  E.  A.  Ross. 

Albert  William  Hughes,  Albert  W.  Hughes  and 
A.  W.  Hughes  are  the  names  of  the  same  indi- 
vidual, A.  W.  Hughes. 

Frederick  William  Binzen  and  F.  W.  Binzen  are 
the  names  of  the  same  individual,  F.  W.  Binzen. 

August  J.  Raskopf  and  A.  J.  Roskopf  are  the 
names  of  the  same  individual,  A.  J.  Raskopf. 

Herbert  Hadley  Schwamb,  Herbert  H.  Schwamb 
and  H.  H.  Schwamb  are  the  names  of  the  same 
individual,  H.  H.  Schwamb. 

Frederick  A.  Bantz,  Fred  A.  Bantz  and  F.  A. 
Bantz  are  the  names  of  the  same  individual,  F.  A. 
Bantz. 

Robert  Charles  Weiderman  and  R.  C.  Weider- 
man  are  the  names  of  the  same  individual,  R.  C. 
Weiderman. 

76. 

Plaintiff  Harvey  L.  Wells  was  born  on  Septem- 
ber 24,  1896. 

Plantiff  Harry  J.  Albertsen  was  born  on  April 
6,  1896. 
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77. 
No  participant  under  the  Plan  had  any  right  to 
continued  employment  hy  the  Penney  Company. 

78. 
Any  participant  could  be  discharged  by  J.   C. 
Penney  Company  without  cause  at  any  time  prior 
to  acquiring  retirement  status. 
*  *  *  *  * 

80. 

Each  participant  in  the  Plan,  including  plain- 
tiffs, whose  participation  ceased  prior  to  reaching 
retirement  status  received  from  the  Trust  an 
amount  equal  to  the  aggregate  of  his  ow^n  contri- 
butions and  in  addition  the  other  credits  from  the 
Fund  to  which  he  was  entitled  under  the  Plan, 
either  in  cash  or  in  annuities  surrenderable  for 
cash. 

81. 

Plaintiffs  at  all  times  during  their  respective 
periods  of  participation  in  the  Plan,  commencing 
in  1940,  knew  that  the  Plan  provided  that  only  par- 
ticipants reaching  retirement  status  as  defined  in 
the  Plan  would  be  entitled  to  receive  shares  of  the 
J.  C.  Penney  Company  stock  held  by  the  Trustee. 

82. 
No  participant  whose  participation  in  the  Re- 
tirement Plan  terminated  because  of  death  or  any 
other  reason  before   attaining  the   compulsory  re- 
tirement age  of  60,   as  defined  in  the   Plan,  has 
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received  any  of  the  shares  of  J.  C.  Penney  Com- 
pany stock  held  by  the  Trustee  in  the  Plan. 

Agreed  Propositions  of  Law 
1. 
The  Penney  Company  could,  while  the  Plan  was 
in  effect,  discharge  a  store  manager  or  any  other 
participant,  without  cause. 

2. 
The  Plan  and  Trust  Agreement  are  to  be  con- 
strued in  accordance  with  the  laws  of  the  State  of 
New  York. 

3. 
The  Penney  Company  qualified  the  Plan  under 
Section  165  of  the  Internal  Revenue  Code. 

Stipulation  Re  Contentions  and  Issues 

It  is  agreed  by  all  parties  that  the  classification 
of  the  Contentions  and  Issues  which  follows  here- 
after as  being  Contentions  or  Issues  of  Law  or 
Fact  is  intended  for  the  convenience  of  the  Court 
and  parties,  and  such  classification  shall  not  preju- 
dice any  rights  of  the  parties. 

Plaintiff's  and  Defendants'  Contentions  of  Fact 
and  Law,  all  Answers  and  Countercontentions 
thereto,  all  replies  to  Countercontentions  of  Fact 
or  Law,  and  the  Issues  of  Fact  and  Law  raised  in 
respect  to  such  Contentions  and  Countercontentions 
are  submitted  herewith  subject  to  the  right  of  any 
party  to  object  at  the  trial  to  the  relevance  or 
materiality  of  any  or  all  such  Contentions,  Answers, 
Countercontentions,  Replies  and  Issues. 
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Plaintiffs'  Contentions  of  Fact 

1. 

Plaintiffs  contend  that  the  Plan  was  an  induce- 
ment to  the  managers  of  its  stores  and  the  other 
members  of  its  management  staff  to  continue  in  the 
employment  of  Penney  Company. 

2. 

Plaintiffs  contend  that  plaintiffs  and  the  other 
managers  and  members  of  the  management  staff, 
in  reliance  upon  the  Plan  and  its  provisions,  con- 
tinued in  the  emplojmient  of  Penney  Company. 

3. 

Plaintiffs  contend  that  the  opportunity  to  receive 
stock  upon  retirement  was  the  chief  inducement  for 
the  managers  of  stores  and  members  of  the  man- 
agement staff  to  remain  in  the  employment  of  Pen- 
ney Company. 

4. 

Plaintiffs  contend  that  the  200,000  shares  of  J. 
C.  Penney  Company  stock  were  purchased  by  the 
Trustee  acting  for  and  on  behalf  of  plaintiffs  and 
all  other  then  participants. 

5. 

Plaintiffs  contend  that  the  200,000  shares  of  J. 
C.  Penney  Company  stock  acquired  by  the  Trustee 
were  purchased  by  the  Trustee  with  the  funds  and 
upon  the  financial  responsibility  of  plaintiffs  and 
the  other  then  participants. 

6. 
Plaintiffs  contend  that  all  the  funds  and  moneys 
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used  to  pay  for  the  200,000  shares  of  J.  C.  Penney 
Company  stock  were  the  funds  and  moneys  of 
plaintiffs  and  the  other  then  participants. 

7. 
Plaintiffs  contend  that  all  the  funds  borrowed  by 
the  Trustee  from  Continental  Bank  were  borrowed 
upon  the  security  of  assets  and  funds  owned  by 
the  plaintiffs  and  the  other  then  participants. 

8. 

Plaintiffs  contend  that  all  the  sums  used  to  repay 
the  loan,  and  accrued  interest  thereon,  procured 
by  the  Trustee  from  Continental  Bank,  were  the 
funds  and  moneys  of  plaintiffs  and  the  other  then 
participants. 

9. 

Plaintiffs  contend  that  the  death  of  a  participant 
resulted  in  the  forfeiture  of  any  shares  of  stock 
to  which  such  participant  would  have  been  entitled 
upon  reaching  retirement  status,  and  that  the 
shares  so  forfeited  remained  in  the  Fund  for  dis- 
tribution to  other  participants. 

10. 

Plaintiffs  contend  that  the  discharge  of  a  partici- 
pant resulted  in  the  forfeiture  of  any  shares  of 
stock  to  which  such  participant  would  have  been 
entitled  upon  reaching  retirement  status,  and  that 
the  shares  so  forfeited  remained  in  the  Fund  for 
distribution  to  other  participants. 

11. 

Plaintiffs  contend  that  the  voluntary  withdrawal 
of  a  participant  for  any  reason  resulted  in  the  for- 
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feiturc  of  any  shares  of  stock  to  which  such  jjar- 
ticipant  would  have  been  entitled  upon  reaching  re- 
tirement status,  and  that  the  shares  so  forfeited 
remained  in  the  Fund  for  distribution  to  other  par- 
ticipants. 

12. 
Plaintiffs  contend  that  the  shares  of  stock  con- 
stitute a  prize  which  was  to  be  awarded  to  such 
participants  as  were  fortunate  enough  to  live  until 
attaining  retirement  status,  and  to  be  in  good 
health  until  attaining  retirement  status,  and  to  not 
be  discharged  prior  to  attaining  retirement  status. 

13. 

Plaintiffs  contend  that  the  possibility  of  death, 
illness,  and  discharge  were  hazards  and  chances  as- 
sumed by  each  participant  whose  contributions  and 
earnings  were  used  in  the  acquisition  of  the  shares 
of  J.  C.  Penney  Company  stock. 

14. 

Plaintiffs  contend  that  4  per  cent  of  the  value 
of  the  shares  of  stock  of  J.  C.  Penney  Company 
which  are  found  by  the  Court  to  have  been  acquired 
by  the  Trustee  by  the  use  of  the  contributions  and 
earnings  of  the  Plaintiffs  and  those  for  whom 
plaintiffs  prosecute  this  action  is  the  reasonable 
value  of  the  services  of  plaintiffs'  attorneys  in  insti- 
tuting and  prosecuting  this  action. 

15. 

At  the  time  of  the  inception  of  the  Plan  and  of 
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becoming  participants  in  the  Plan  and  Trust, 
Plaintiif  s  were  not  advised  of  any  illegality  in  any 
portion  of  the  Trust  Agreement,  and  plaintiffs  were 
not  so  advised  until  within  the  two  months  im- 
mediately prior  to  the  institution  of  the  present 
suit,  which  was  after  the  employment  of  their 
present  counsel  and  consultation  with  such  counsel. 

Defendants'    Answers    and    Countercontentions    of 
Fact  to  Plaintiffs'  Contentions  of  Fact 

1. 
Defendants  admit  plaintiffs'  Contention  of  Fact 
No.  1,  but  defendants  contend  that  the  Plan  was 
one  among  many  other  factors,  including  those  set 
forth  in  the  defendants'  Answer  and  Countercon- 
tention  to  plaintiffs'  Contention  of  Fact  No.  2  below, 
which  motivated  managers  of  the  Penney  Company 
stores  and  other  members  of  its  management  staff 
to  continue  in  its  employ. 

2. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  2.  Defendants  contend  that  the  plaintiffs  and 
other  members  of  the  management  staff  of  the  Pen- 
ney Company  continued  in  the  employment  of  the 
Penney  Conijiany  for  many  years  when  there  was 
no  Profit-Sharing  Retirement  Plan.  Defendants 
contend  that  in  addition  to  the  Plan  and  its  pro- 
visions there  were  many  other  factors  that  moti- 
vated plaintiffs  and  other  members  of  the  Man- 
agement Staff  in  continuing  in  the  employ  of  the 
Penney  Company.  Among  these  were: 
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A.  Liberal  remuneration  in  the  form  of  salary 
and  profit-sharing  compensation. 

B.  Unusual  opportunity  for  advancement  be- 
cause of  the  growth  of  the  Company,  because  of 
the  principle  of  promotion  from  within  the  Com- 
pany's ranks  and  because  of  the  absence  of  family 
control. 

C.  Facilities  and  assistance  provided  by  the 
Company  to  assist  men  in  realizing  their  maximum 
possibilities. 

D.  Independence  of  action  extended  to  man- 
agers in  operating  their  stores. 

E.  Fair  and  equitable  treatment  of  all  associ- 
ates irrespective  of  rank. 

F.  The  financial  soundness  and  stability  of  the 
Company,  and  the  consequent  freedom  from  finan- 
cial worry  about  the  business. 

G.  Benefits  provided  under  the  liberal  Sick 
Benefit  Plan,  and  the  availability  of  Group  Life 
and  Disability  Insurance,  Automobile  and  other 
types  of  insurance  at  low  rates. 

H.  Encouragement  of  store  managers  to  par- 
ticipate actively  in  community  affairs. 

3. 
Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  3.  Defendants  contend  that  all  the  benefits 
provided  under  the  Plan,  together  with  other  fac- 
tors including  those  set  forth  in  defendants'  An- 
swer and  Countercontention  in  paragraph  2  above, 
motivated  managers  of  stores  and  other  members  of 
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the  Management  Staff  in  continuing  in  the  employ 
of  the  Penney  Company. 

4. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  4. 

5. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  5. 

6. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  6. 

7. 
Defendants  deny  plaintiffs'  Contention  of  Fact 

No.  7. 

8. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  8. 

9. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  9. 

10. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  10. 

11. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  11. 

12. 

Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  12. 
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13. 

Defendants  deny  i)laintiffs'  Contention  of  Fact 
No.  13. 

14. 
Defendants  deny  plaintiffs'  Contention  of  Fact 
No.  14. 

15. 
Defendants  have  no  knowledge  of  what  advice 
the  ])]aintiffs  received  at  any  time  from  their  pres- 
ent or  other  coimsel  or  anyone  else  as  to  any  alleged 
illegality  respecting  the  Plan  and  Trust  Agreement 
and  for  that  reason  deny  plaintiffs'  Contention  of 
Fact  No.  15. 

Plaintiffs'  Answers  to  Defendants'  Coimterconten- 
tions  of  Fact 

1. 

Plaintiffs  deny  defendants'  Countercontention  of 
Fact  number  1. 

2. 

Plaintiffs  admit  that  they  and  other  members  of 
the  Penney  Company  continued  in  the  employ  of 
Penney  Company  for  many  years  when  there  was 
no  profit-sharing  retirement  plan,  but  contend  that 
during  the  earlier  years  of  such  continuance  in 
said  emi^loyment  there  was  an  opportunity  to  be- 
come a  partner  in  one  of  the  Peimey  stores  and  that 
in  the  later  years  of  such  employment  there  were 
opportunities  from  time  to  time  to  purchase  so- 
called  "expansion  stock"  sold  by  the  Penney  Com- 
pany. Plaintiffs  deny  the  remainder  of  defendants' 
Countercontention  of  Fact  number  2. 
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3. 
Plaintiffs  deny  defendants'  Countercontention  of 
Fact  number  3. 

Defendants'  Contentions  of  Fact 
1. 
Defendants  contend  that  the  Profit-Sharing  Re- 
tirement Plan  became  effective  as  of  January  1, 
1940. 

2. 
Defendants  contend  that  J.  C.  Penney  Company, 
in  making  its  contributions  to  the  Fund  under  the 
Plan  and  in  taking  all  other  action  complained  of 
by  the  plaintiffs  with  respect  to  the  Plan  and 
Trust  Agreement,  relied  upon  the  acceptance  of 
the  Plan  and  Trust  Agreement  by  plaintiffs  and 
other  participants  as  evidenced  by  their  execution 
of  Participant's  Acceptance  Forms. 

3.  I 

Defendants  contend  that  at  no  time  prior  to  the 
commencement  of  this  action  did  plaintiifs  or  either 
of  them  assert  any  claim  that  the  Plan  and  Trust 
Agreement  in  so  far  as  they  related  to  the  200,000 
shares  of  stock  were  void  and  invalid  in  any  way. 

4. 

Defendants  contend  that  with  respect  to  the  total 
amounts  shown  upon  Exhibit  292  as  being  received 
by  each  participant  whose  participation  ceased 
prior  to  July  1,  1945,  or  thereafter  but  prior  to 
such  participant's  reaching  age  60,  as  defined  in 


J.  C,  Penney  Company,  et  al.  187 

the  Plan,  such  total  amounts,  of  such  participation 
ceased  prior  to  March  1,  1948,  were  received  by 
participants,  or  if  not  living,  by  their  beneficiaries, 
in  cash,  if  participation  ceased  on  or  after  March  1, 
1948  then  such  amounts  were  in  the  form  of  de- 
ferred installment  refund  annuities,  surrendcrable 
for  cash,  purchased  under  the  Group  Annuity  Con- 
tracts, with  rights  in  their  beneficiaries  if  partici- 
pation ceased  because  of  death  to  receive  such 
amounts  under  the  Death  Benefit  provisions  of  the 
Group  Annuity  Contracts. 

5. 

If  the  relief  sought  by  plaintiffs  should  be  granted 
there  may  be  distributed  to  some  or  all  of  the  1215 
past  participants  whose  participation  in  the  Plan 
ceased  prior  to  their  reaching  retirement  status  be- 
tween January  1,  1940  and  December  31,  1953,  or  to 
their  estates,  a  very  substantial  niunber  of  shares  of 
the  Penney  Company  stock  held  by  the  Trustee.  The 
number  of  shares  in  the  hands  of  the  Trustee  which 
would  otherwise  be  available  for  distribution  to  re- 
tiring participants  would  accordingly  be  reduced 
and  present  participants  reaching  retirement  status 
w^ould  receive  a  smaller  number  of  shares  than  they 
would  otherwise  have  received  under  the  formula 
provided  in  the  Plan.  In  addition  the  dividend  cred- 
its that  would  otherwise  be  available  to  purchase 
their  aimuities  receivable  upon  retirement  would  be 
reduced  as  a  result  of  the  distribution  of  such  shares 
of  stock  from  the  Trust  Fund.  Furthermore,  the 
dividend  credits  that  would  otherwise  form  part  of 
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the  aggregate  credits  of  present  participants  who 
cease  participation  in  the  Plan  before  reaching  re- 
tirement status  would  likewise  be  reduced  as  a  result 
of  the  distribution  of  such  shares  from  the  Trust 
Fund. 

Plaintiffs'  Answers  to  Defendants'  Contentions  of 
Fact 

1. 
Plaintiffs  deny  defendants'  Contention  of  Fact 
number  1. 

2. 
Plaintiffs  deny  defendants'  Contention  of  Fact 
number  2. 

3. 
Plaintiffs  admit  defendants'  Contention  of  Fact 
number  3,  except  plaintiffs  contend  that  defendants 
were  advised  prior  to  suit  that  claims  would  be  as- 
serted on  behalf  of  the  plaintiffs  and  those  for  whom 
they  prosecute  the  action. 

4. 
Plaintiffs  do  not  have  information  as  to  the  Con- 
tention of  Fact  number  4  of  defendants,  and  there- 
fore deny  the  same. 

5. 
Plaintiffs  deny  defendants'  Contention  of  Fact 
number  5. 

Defendants'  Answers  to  Plaintiffs'  Counterconten- 
tions  of  Fact 
Defendants  deny  plaintiffs'  Countercontention  of 
Fact  set  forth  in  plaintiffs'  Answer  to  defendants' 
Contention  of  Fact  number  3. 
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Plaintiffs'  Contentions  of  Law 
1. 
Plaintiffs  contend  that  plaintiffs  and  the  other 
store  managers  and  members  of  the  management 
staff  accepted  the  Plan  by  continuing  in  the  employ- 
ment of  the  Company. 

2. 
Plaintiffs  contend  that  upon  the  acceptance  of  the 
Plan  by  continuing  in  employment  the  Plan  became 
a  contract. 

3. 

Plaintiffs  contend  that  the  employment  contracts 

in  force  between  Penney  Company  and  its  store 

managers  when  the  Plan  was  issued  did  not  require 

the  store  managers  to  continue  in  their  employment. 

4. 

Plaintiffs  contend  that,  after  the  sale  of  the  200,- 
000  shares  of  J.  C.  Penney  Company  stock  to  the 
Trustee,  J.  C.  Penney  Company  did  not  own,  and 
did  not  have  any  beneficial  interest  in,  such  shares 
of  stock. 

5. 

Plaintiffs  contend  that  the  trust  purported  to  be 
created  with  respect  to  the  200,000  shares  of  stock 
was  in  effect  a  lottery,  and  against  the  public  policy 
of  the  State  of  New  York,  and  void. 

6. 

Plaintiffs  contend  that  under  the  Plan  the  shares 
of  stock  were  to  be  awarded,  as  a  prize,  to  those  of 
the  participants  who  were  so  fortunate  as  to  reach 
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retirement  status  and  in  so  doing  remain  alive  and 
avoid  discharge  without  cause,  and  remain  free  from 
illness  forcing  voluntary  retirement. 

7. 

Plaintiffs  contend  that  the  shares  of  those  partici- 
pants who  died  prior  to  reaching  retirement  status, 
or  who  were  discharged,  or  who,  on  account  of  ill- 
ness or  other  causes,  voluntarily  retired,  remained 
in  the  Trust  and  were,  or  are  to  be,  distributed  to 
other  participants  who  attained,  or  will  attain,  re- 
tirement status. 

8. 

Plaintiffs  contend  that  the  Plan  and  Trust  Agree- 
ment constitute  one  instrument  and  are  to  be  con- 
strued as  a  whole. 

9. 

Plaintiffs  contend  that  the  J.  C.  Penney  Company 
and  the  Trustee  are  the  only  necessary  parties  de- 
fendant in  this  action, 

10. 

Plaintiffs  contend  that  they  are  entitled  to  a  de- 
cree adjudging  and  decreeing  that  the  trust  purpor- 
ted to  be  established  with  respect  to  the  shares  of  i 
stock  of  J.  C.  Penney  Company  is  illegal  and  void  i 
and  of  no  effect. 

11. 

Plaintiffs  further  contend  that  a  decree  should  be 
entered  herein  adjudging  and  decreeing  that  the 
trustee  holds  the  shares  of  stock  of  J.  C.  Penney^; 
Company  under  a  resulting  trust  in  favor  of  the 
plaintiffs  and  those  for  whom  plaintiffs  prosecute 
this  action  and  all  other  participants  who  did  not  '■ 
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attain  retirement  status  in  that  proportion  which  the 
contributions  and  earnings  of  each  such  person  bears 
to  the  total  contributions  and  earnings  of  all  such 
persons  used  in  the  acquisition  of  and  payment  for 
said  shares  of  stock. 

12. 

Plaintiffs  contend  that  they  are  entitled  to  a  de- 
cree determining  what  i)roportion  of  the  shares  of 
J.  C.  Penney  Company  stock  were  acquired  by  the 
contributions  and  earnings  of  the  plaintiffs  and 
those  for  whom  the  present  action  is  prosecuted  by 
plaintiffs. 

13. 

Plaintiffs  contend  that  plaintiffs  are  entitled  to  a 
decree  awarding  plaintiffs  compensation  for  the 
reasonable  value  of  the  services  of  their  attorneys  in 
the  prosecution  of  this  action,  and  for  their  costs 
and  disbursements  incurred  herein,  and  further  de- 
creeing that  the  sums  so  awarded  shall  constitute  a 
lien  upon  all  the  shares  of  stock  found  by  the  court 
to  have  been  acquired  by  the  contributions  and  earn- 
ings of  the  plaintiffs  and  those  for  whom  they  pros- 
ecute this  action. 

Defendants'    Answers    and    Countercontentions    of 
Law  to  Plaintiffs'  Contentions  of  Law 

1. 

j  Defendants  deny  plaintiffs'  Contention  of  Law 
No.  1.  Defendants  contend  that  the  Plan,  when  orig- 
inally distributed  to  eligible  associates,  was  an  offer 
by   Penney   Company   to   such  persons,    including 
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plaintiffs,  which  was  accepted  by  each  of  them  and 
became  a  contract  when  he  signed  and  delivered  to 
Penney  Company  his  Participant's  Acceptance 
Form.  Defendants  further  contend  that  the  Plan,  as 
amended  from  time  to  time,  has  continued  since  its 
original  distribution  to  be  an  offer  by  Penney  Com- 
pany to  associates  becoming  eligible,  such  offer  being 
accepted  by  them  upon  their  signing  and  delivering 
to  Penney  Company  their  Participant's  Acceptance 
Forms. 

2. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  2.  Defendants  here  rej^eat  the  counterconten- 
tions  made  by  them  in  their  answer  to  plaintiffs' 
Contention  of  Law  No.  1. 

3. 

Defendants  admit  plaintiffs'  Contention  of  Law 
No.  3.  Defendants,  however,  by  way  of  supplement- 
ing said  admission,  contend  that  after  the  Plan  be- 
came effective,  neither  employment  contracts  nor 
the  Plan  itself  required  or  gave  a  right  to  managers 
to  continue  in  their  jobs. 

4. 

Defendants  deny  plaintiffs'  Contention  of  Law 
No.  4.  Defendants  contend  that  Penney  Company 
did  not  own  and  did  not  have  any  interest  in  the 
shares  of  stock  i^urchased  and  held  by  the  Trustee 
under  the  Agreement  of  Trust  or  in  the  dividends 
therefrom  except  defendants  contend  that  Penney 
Company  did  have  an  interest  in  having  the  Plan 
and  the  assets  of  the  Fund  under  the  Plan,  which 
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included  the  200,000  shares  of  J.  C.  Penney  Com- 
l)any  stock  purchased  by  the  Trustee,  properly  ad- 
ministered. 

5. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  5. 

6. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  6. 

7. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  7. 

Defendants  deny  plaintiffs'  Contention  of  Law 
No.  8  except  defendants  admit  that  the  Plan  and 
Trust  Agreement  shall  be  read  as  an  entirety. 

9. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  9.  Defendants  contend  that  the  interests  of  pres- 
ent participants  under  the  Plan  are  such  that  said 
participants  are  indispensable  parties  to  this  action. 

10. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  10. 

11. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  11. 

12. 
Defendants  deny  plaintiffs'  Contention  of  Law 
No.  12. 
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13. 

Defendants  deny  i^laintiffs'  Contention  of  Law 
No.  13. 

Plaintiffs'  Answers  to  Defendants'  Counter  conten- 
tions of  Law 

1. 
Plaintiffs  deny  defendants'  Countercontention  of 
Law  number  1. 

2. 
Plaintiffs  deny  defendants'  Countercontention  of 
Law  number  2. 

3. 
Plaintiffs  admit  defendants'  Countercontention  of 
Law  number  3. 

4. 
Plaintiffs  admit  defendants'  Countercontention  of 
Law  number  4. 

5. 

Plaintiffs  deny  defendants'  Countercontention  of 
Law  number  9. 


J 


Defendants'  Contentions  of  Law 

1. 

Defendants    contend   that   the    Plan    and    Trust 

Agreement  with  respect  to  the  200,000  shares  of 

J.  C.  Penney  Company  stock  are  valid  imder  the 

laws  of  the  State  of  New  York  in  all  respects. 

2. 

Defendants  contend  that  all  funds  received  by  the 
Trustee  from  Company  contributions,  participants' 
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contri])iitions,  dividends  and  earnings  of  the  Fund, 
together  with  the  200,000  shares  of  J.  C.  Penney 
Company  stock,  became  the  property,  not  of  the  par- 
ticipants, ])ut  of  the  Trustee,  subject  only  to  the 
terms  of  the  Plan  and  Trust  Agreement. 

3. 

Defendants  contend  that  all  the  funds  and  the 
200,000  shares  of  stock  referred  to  in  defendants' 
Contention  of  Law  No.  2  above  were  and  have  been 
held,  applied  or  distributed  in  accordance  with  the 
terms  of  the  Plan  and  Trust  Agreement. 

4. 

Defendants  contend  that  the  plaintiffs  and  each  of 
them  are  estopped  to  deny  the  validity  of  the  Plan 
and  Trust  Agreement  in  so  far  as  it  applies  to  the 
200,000  shares  of  J.  C.  Penney  Company  stock  held 
by  the  Trustee  for  the  following  reasons : 

(a)  The  plaintiffs  signed  Participant's  Accept- 
ance Forms  agreeing  to  be  bound  by  the  terms  of  the 
Plan  and  Trust  Agreement. 

(b)  The  plaintiffs  during  their  respective  periods 
of  participation  in  the  Plan  accepted  the  benefits 
provided  under  the  Plan. 

(c)  From  1940  when  the  plaintiffs  signed  their 
Acceptance  Forms  until  the  commencement  of  this 
action  neither  of  the  plaintiffs  made  any  claim  that 
the  Plan  or  Trust  Agreement  were  invalid  in  any 
way. 

(d)  J.  C.  Penney  Company,  in  making  its  contri- 
butions to  the  Plan  and  in  taking  all  other  action 
complained  of  by  the  plaintiffs  with  respect  to  the. 
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Plan  and  Trust  Agreement,  relied  upon  the  facts  set 
forth  in  (a),  (b)  and  (c)  above. 

5. 

Defendants  contend  that  plaintiffs  Wells  and 
Albertsen  with  notice  of  the  terms  and  conditions  of 
the  Plan  and  Trust  Agreement  from  at  least  the 
dates  on  which  they  signed  their  respective  Partici- 
pant's Acceiotance  Forms  (being  August  10,  1940  for 
Wells  and  September  18,  1940  for  Albertsen)  re- 
frained from  making  any  protests  against  such 
terms  and  conditions  in  so  far  as  they  related  to  the 
holding  of  the  200,000  shares  of  J.  C.  Penney  Com- 
pany stock  for  distribution  only  to  participants 
reaching  retirement  status  as  defined  in  the  Plan, 
and  refrained  from  commencing  this  action  imtil 
July  11,  1951,  during  all  of  which  periods  J.  C.  Pen- 
ney Company  made  the  contributions  and  took  the 
other  action  called  for  by  the  Plan  and  Trust  Agree- 
ment, and  plaintiffs  therefore  have  been  guilty  of 
such  laches  as  should  in  equity  bar  them  and  each  of 
them  from  maintaining  this  action. 

6. 
Defendants    contend   that    plaintiffs    Wells    and 
Albertsen  do  not  represent  anyone  other  than  them- 
selves in  this  action. 

7.  1 

Defendants  contend  that  this  action  is  not  prop- 
erly maintainable  as  a  class  action. 

If  the   Court   should   disagree   with   defendants' 
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Coritontions  oi*  Law  numbers  6  and  7  a])ov(',  defend- 
ants make  the  Contentions  of  Law  ajipearing  in  par- 
agraphs 8  and  9  below. 

8. 
Defendants  contend  that  all  former  participants 
are  estopped  to  deny  the  validity  of  the  Plan  and 
Trust  Agreement  in  so  far  as  it  applies  to  the  200,- 
000  shares  of  J.  C.  Penney  Company  stock  held  by 
the  Trustee  for  the  following  reasons : 

(a)  All  former  participants  signed  Participant's 
Acceptance  Forms  agreeing  to  be  bound  by  the  terms 
of  the  Plan  and  Trust  Agreement. 

(b)  All  former  participants  during  their  respec- 
tive periods  of  participation  in  the  Plan  accepted 
the  benefits  provided  under  the  Plan. 

(c)  From  the  respective  dates  when  all  former 
participants  signed  their  Acceptance  Forms  until 
the  commencement  of  this  action  no  former  partici- 
pant made  any  claim  that  the  Plan  or  Trust  Agree- 
ment were  invalid  in  any  way. 

(d)  J.  C.  Penney  Company,  in  making  its  contri- 
butions to  the  Plan  and  in  taking  all  other  action 
complained  of  in  this  action  with  respect  to  the  Plan 
and  Trust  Agreement,  relied  upon  the  facts  set  forth 
in  (a),  (b)  and  (c)  above. 

9. 

Defendants  contend  that  all  former  participants 
with  notice  of  the  terms  and  conditions  of  the  Plan 
and  Trust  Agreement  from  at  least  the  dates  on 
which  they  signed  their  respective  Participant's  Ac- 
ceptance Forms  refrained  from  making  any  protests 
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against  such  terms  and  conditions  in  so  far  as  they 
related  to  the  holding  of  the  200,000  shares  of  J.  C. 
Penney  Company  stock  for  distribution  only  to  par- 
ticipants reaching  retirement  status  as  defined  in 
the  Plan,  and  refrained  from  commencing  any  ac- 
tion until  July  11,  1951,  during  all  of  which  periods 
J.  C.  Penney  Company  made  the  contributions  and 
took  the  other  action  called  for  by  the  Plan  and 
Trust  Agreement,  and  all  former  participants  there- 
fore have  been  guilty  of  such  laches  as  should  in 
equity  bar  them  and  each  of  them  from  maintaining 
this  action. 

Plaintiffs'  Answers  to  Defendants'  Contentions  of 
Law 

Plaintiffs   deny  each  and  every  of   defendants' 
Contentions  of  Law. 

Key  to  Letters  Used  in  Issues  of  Fact  and  Law: 
PCF— Plaintiffs'  Contentions  of  Fact. 

DCCF — Defendants'  Countercontentions  of  Fact. 

PADCCF— Plaintiffs'    Answers    to    Defendants' 
Countercontentions  of  Fact. 

DCF — Defendants'  Contentions  of  Fact. 

PCL — Plaintiffs'  Contentions  of  Law.  " 

DCCL — Defendants'  Countercontentions  of  Law. 

PADCCL — Plaintiffs'    Answers    to    Defendants' 
Countercontentions  of  Law. 

DCL — Defendants'  Contentions  of  Law. 
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Issues  of  Fact 
A.  Issues  of  Fact  Based  Upon  Plaintiffs'  Conten- 
tions of  Fact,  Defendants'  Answers  and  Coun- 
tercontentions  of  Fact  Thereto,  and  Plaintiffs* 
Answers  to  Defendants'  Countercontentions  of 
Fact 

1.    (DCCF  1) 
Was  the   Plan  one   among  many  other   factors 
which  motivated  the  managers  and  the  other  mem- 
bers of  the  management  staff  to  continue  in  the  em- 
ploy of  the  Penney  Company? 

2.    (PCF  2) 
Did  plaintiffs  and  the  other  managers  and  mem- 
bers of  the  management  staff  continue  in  the  em- 
ployment of  the  Penney  Company  in  reliance  upon 
the  Plan  and  its  provisions  ? 

3.  (DCCF  2,  3) 

Were  there  many  other  factors,  including  those 
set  forth  in  Defendants'  Answer  and  Counterconten- 
tion  to  Plaintiffs'  Contention  of  Fact  No.  2,  which, 
in  addition  to  the  Plan  and  its  provisions,  motivated 
plaintiffs  and  the  other  members  of  the  management 
staff  in  continuing  in  the  employ  of  the  Pemiey 
Company  ? 

4.  (PADCCF  2) 

During  the  years  prior  to  the  Plan  when  plain- 
tiffs and  other  members  of  the  management  staff 
continued  in  the  employ  of  the  Penney  Company, 
were  there  in  the  earlier  years  of  such  j^eriod  oppor- 
tunities for  them  to  become  partners  in  Penney 
stores,  and  were  there  in  the  later  years  of  such 
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period  opportunities  for  them,  from  time  to  time,  to 
purchase  "expansion  stock"  which  was  sold  by  the 
Penney  Company  ? 

5.  (PCF  3) 

Was  the  opportunity  to  receive  stock  upon  retire- 
ment the  chief  inducement  for  the  managers  and  the 
other  members  of  the  management  staff  to  remain  in 
the  employment  of  the  Penney  Company? 

6.  (PCF  4) 

In  purchasing  the  200,000  shares  of  Penney  Com- 
pany stock  was  the  Trustee  acting  for  and  on  behalf 
of  plaintiffs  and  all  the  other  then  participants  ? 

7.  (PCF  5) 

Were  the  200,000  shares  of  J.  C.  Penney  Company 
stock  acquired  by  the  Trustee  purchased  by  the 
Trustee  with  the  funds  and  upon  the  financial  re- 
sponsibility of  plaintiffs  and  the  other  then  partici- 
pants ? 

8.  (PCF  6) 

Were  all  the  funds  and  moneys  used  to  pay  for 
the  200,000  shares  of  J.  C.  Penney  Company  stock 
the  funds  and  moneys  of  plaintiffs  and  the  other 
then  participants? 

9.  (PCF  7)  I 
Were  all  the  funds  borrowed  by  the  Trustee  from 

Continental  Bank  borrowed  upon  the  security  of 
assets  and  funds  owned  by  plaintiffs  and  the  other 
then  participants  ? 
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10.  (PCF  8) 

Were  all  the  sums  used  to  repay  the  loan  from 
Continental  Bank,  and  the  accrued  interest  thereon, 
the  funds  and  moneys  of  })laintiffs  and  the  other 
then  i)articipants  ? 

11.  (PCF  9) 

(a)  Did  the  death  of  a  participant  result  in  the 
forfeiture  of  the  shares  of  stock  to  which  such  par- 
ticipant would  have  been  entitled  upon  reaching  re- 
tirement status? 

(b)  If  the  answer  to  (a)  above  is  in  the  affirma- 
tive did  the  shares  so  forfeited  remain  in  the  Trust 
for  distribution  to  other  participants  ? 

12.  (PCF  10) 

(a)  Did  the  discharge  of  a  participant  result  in 
the  forfeiture  of  the  shares  of  stock  to  which  such 
participant  would  have  been  entitled  upon  reaching 
retirement  status? 

(b)  If  the  answer  to  (a)  above  is  in  the  affirma- 
tive, did  the  shares  so  forfeited  remain  in  the  Trust 
for  distribution  to  other  participants? 

13.  (PCF  11) 

(a)  Did  the  voluntary  withdrawal  of  a  partici- 
pant for  any  reason  result  in  the  forfeiture  of  the 
shares  of  stock  to  which  such  participant  would  have 
been  entitled  upon  reaching  retirement  status  ? 

(b)  If  the  answer  to  (a)  above  is  in  the  affirma- 
tive, did  the  shares  so  forfeited  remain  in  the  Trust 
for  distribution  to  other  participants  ? 
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14.  (PCF  13) 

Were  death,  illness  and  discharge  from  the  em- 
ployment of  the  Penney  Company  hazards  and 
chances  which  were  assumed  by  each  participant 
whose  contributions  and  earnings,  plaintiffs  contend, 
were  used  in  the  acquisition  of  the  shares  of  J.  C. 
Penney  Company  stock*? 

15.  (PCF  14) 

If  the  Court  should  enter  a  decree  awarding  plain- 
tiffs and  others  whom  they  contend  they  represent 
shares  of  stock  of  J.  C.  Penney  Company,  would  4% 
of  the  value  of  such  shares  be  a  reasonable  amount 
to  be  allowed,  if  any  allowance  be  made,  for  the  serv- 
ices of  plaintiffs'  attorneys  in  this  action  ? 

B.  Issues  of  Fact  Based  Upon  Defendants'  Con- 
tentions of  Fact,  and  Plaintiffs'  Answers  and  Coim- 
tercontentions  Thereto,  and  Defendants'  Answers 
Thereto. 

16.  (DCF  1) 

Did  the  Profit-Sharing  Retirement  Plan  become 
effective  as  of  January  1,  1940? 

17.  (DCF  4) 

Did  J.  C.  Penney  Company,  in  making  its  contri- 
butions to  the  Fund  under  the  Plan  and  in  taking  all 
other  action  with  respect  to  the  Plan  and  Trust 
Agreement,  rely  upon  the  acceptance  of  the  Plan 
and  Trust  Agreement  by  plaintiffs  and  other  partic- 
ipants as  evidenced  by  their  execution  of  Partici- 
pant's Acceptance  Forms  ? 


I 
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18.    (PADCF  5) 
Were  defendants  i)rior  to  suit  advised  that  claims 
would  be  asserted  on  behalf  of  the  plaintiffs  and  oth- 
ers  for   whom   they   contend   they   prosecute   this 
action  *? 

19.  (DCF  6) 

Were  the  total  amounts  shown  upon  Ex.  292  as 
being  received  by  each  participant,  or  his  beneficiary 
in  case  of  death,  received  in  cash  if  participation 
ceased  j)rior  to  March  1,  1948,  and,  if  participation 
ceased  after  such  date,  were  the  amounts  in  the  form 
of  deferred  installment  refund  annuities,  surrender- 
able  for  cash,  purchased  under  the  Group  Annuity 
Contracts,  with  rights  in  beneficiaries  if  participa- 
tion ceased  because  of  death  to  receive  such  amounts 
imder  the  Death  Benefit  provisions  of  the  Group 
Annuity  Contracts. 

20.  (PCF  15) 

Were  the  plaintiffs  at  the  inception  of  the  Plan 
and  at  the  time  of  becoming  participants  in  the  Plan 
and  Trust  and  prior  to  two  months  immediately 
prior  to  the  institution  of  the  present  suit  advised  of 
any  illegality  in  any  portion  of  the  Trust  Agi'ee- 
ment? 

Issues  of  Law 

A.  Issues  of  Law  Based  Upon  Plaintiffs'  Conten- 
tions of  Law,  Defendants'  Answei*s  and  Coun- 
tercontentions  of  Law  Thereto,  and  Plaintiffs' 
Answers  to  Defendants'  Countercontentions  of 
Law 
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1.  (PCL  1) 

Did  plaintiffs  and  the  other  store  managers  and 
members  of  the  management  staff  accept  the  Plan 
by  continuing  in  the  employ  of  the  Company? 

2.  (PCL  2) 

Did  the  Plan  become  a  contract  upon  being  ac- 
cepted by  the  participants  continuing  in  the  Com- 
pany's employ? 

3.  (DCCL  1  &  2) 

Was  the  Plan,  when  originally  distributed  to  eligi- 
ble associates,  an  offer  by  Penney  Company  to  such 
persons,  including  plaintiffs,  which  was  accepted  by 
each  of  them  and  became  a  contract  when  each 
signed  and  delivered  to  Penney  Company  his  Par- 
ticipant's Acceptance  Form? 

4.  (DCCL  1  &  2) 

Did  the  Plan,  as  amended  from  time  to  time,  con- 
tinue to  be  an  offer  by  Penney  Company  to  asso- 
ciates becoming  eligible,  which  was  accepted  upon 
the  signing  and  delivery  to  Penney  Company  of 
their  Participant's  Acceptance  Forms  ? 

5.  (PCL  5) 

Did  Penney  Company,  after  the  sale  of  the  200,- 
000  shares  of  J.  C.  Penney  Company  stock  to  the 
Trustee,  own,  or  have  any  beneficial  interest  in,  such 
shares  of  stock  ? 

6.  (PCL  6) 

Was  the  trust  purported  to  be  created  with  re- 
spect to  the  200,000  shares  of  stock  a  lottery,  and 
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against  the  public  policy  of  the  State  of  New  York, 
and  void  ? 

7.  (PCL  8) 

Under  the  Plan  were  the  shares  of  stock  to  be 
awarded,  as  a  prize,  to  those  participants  who  were 
so  fortunate  as  to  reach  retirement  status  and,  in  so 
doing,  remain  alive,  avoid  discharge  without  cause, 
and  remain  free  from  illness  forcing  voluntary  with- 
drawal from  the  Plan  ? 

Defendants  do  not  agree  with  the  foregoing  state- 
pient  of  Issue  of  Law  number  7.  (PCL  8)  and  sub- 
mit in  lieu  thereof  the  following  Issue : 

7A    (PCL  8) 
Under   the    Plan    were    shares    of    stock    to    be 
awarded    as    a    prize    to    those    participants    who 
reached  retirement  status  while  still  in  the  employ 
of  the  Company  ? 

8.  (PCL  9) 

Under  the  Plan  were  the  shares  of  those  partici- 
pants who  died  prior  to  reaching  retirement  status, 
or  who  were  discharged  prior  to  reaching  retirement 
status,  or  who,  on  account  of  illness  or  other  causes, 
voluntarily  withdrew  as  participants  prior  to  reach- 
ing retirement  status,  retained  in  the  Trust  and  held 
for  distribution  to  other  participants  upon  their  at- 
tainini^:  retirement  status  ? 


't> 


Defendants  do  not  agree  with  the  foregoing  state- 
ment of  Issue  of  Law  number  8.  (PCL  9)  and  sub- 
mit in  lieu  thereof  the  following  Issue : 
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8A    (PCL  9) 

Did  participants  who  died  prior  to  reaching  re- 
tirement status,  or  who  were  discharged,  or  who  on 
account  of  illness  or  other  causes  voluntarily  left  the 
Company's  employ  before  reaching  retirement 
status,  have  shares  of  stock  which  remained  in  the 
trust  and  were  or  are  to  be  distributed  to  other  par- 
ticipants who  attained  or  will  attain  retirement 
status*? 

9.    (PCL  10) 

Do  the  Plan  and  Trust  Agreement  constitute  one 
instrument  ? 

10.  (PCL  10) 

Are  the  Plan  and  Trust  Agreement  to  be  con- 
strued as  a  whole  ? 

11.  (PCL  12) 

Are  the  J.  C.  Penney  Company  and  the  Trustee 
the  only  necessary  parties  defendant  in  this  action*? 

12.    (DCCL  12) 

Are  the  interests  of  present  participants  under 
the  Plan  such  that  said  participants  are  indispen- 
sable parties  to  this  action? 

13.    (PCL  13)  I 

Are  plaintiffs  entitled  to  a  decree  adjudging  andi 
decreeing  that  the  trust  purported  to  be  established  I 
with  respect  to  the  shares  of  stock  of  J.  C.  Penney 
Company  is  illegal  and  void  and  of  no  effect  *? 
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14.  (PCL  14) 

Should  a  decree  be  entered  adjudging  and  decree- 
ing that  the  Trustee  holds  the  shares  of  stock  of 
J.  C.  Penney  Company  under  a  resulting  trust  in 
favor  of  plaintiffs  and  those  for  whom  plaintiffs 
prosecute  this  action  and  all  other  participants  who 
did  not  attain  retirement  status  in  that  proportion 
which  the  contributions  and  earnings  of  each  such 
person  bears  to  the  total  contributions  and  earnings 
of  all  such  persons  used  in  the  acquisition  and  pay- 
ment for  said  shares  of  stock  ? 

15.  (PCL  15) 

Are  plaintiffs  entitled  to  a  decree  determining 
what  proportion  of  the  shares  of  J.  C.  Penney  Com- 
pany stock  was  acquired  by  the  contributions  and 
earnings  of  plaintiffs  and  those  for  whom  plaintiffs 
prosecute  this  action? 

16.  (PCL  16) 
Are  plaintiffs  entitled  to  a  decree  awarding  plain- 
tiffs compensation  for  the  reasonable  value  of  the 
services  of  their  attorneys  in  the  prosecution  of  this 
action,  and  for  their  costs  and  disbursements  in- 
curred herein,  and  decreeing  that  the  sirnis  so 
awarded  shall  constitute  a  lien  upon  the  shares  of 
stock  found  by  the  court  to  have  been  acquired  by 
the  contributions  and  earnings  of  the  plaintiffs  and 
those  for  whom  they  prosecute  this  action  ? 


, 
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!B.    Issues  of  Law  Based  Upon  Defendants'  Conten- 
tions of  Law  and  Plaintiffs'  Answers  Thereto 

17.  (DCL  1) 

Are  the  Plan  and  Trust  Agreement  with  respect 
to  the  200,000  shares  of  J.  C.  Penney  Company  stock 
valid  in  all  respects  under  the  laws  of  the  State  of 
New  York  ? 

18.  (DCL  2) 

Did  all  the  funds  received  by  the  Trustee  from 
Company  contributions,  participants'  contributions, 
dividends  and  earnings  of  the  Fund,  together  with 
the  200,000  shares  of  J.  C.  Penney  Company  stock, 
become  the  property  not  of  the  participants  but  of 
the  Trustee,  subject  only  to  the  terms  of  the  Plan 
and  Trust  Agreement? 

19.  (DCL  3) 

Are,  and  were,  all  the  funds  and  the  200,000  shares 
of  stock  referred  to  in  Issue  of  Law  number  18. 
above  held,  applied  or  distributed  in  accordance  with 
the  terms  of  the  Plan  and  Trust  Agreement? 

20.  (DCL  4) 

Are  the  plaintiffs,  and  each  of  them,  estopped  to 
deny  the  validity  of  the  Plan  and  Trust  Agreement 
in  so  far  as  it  applies  to  the  200,000  shares  of  J.  C. 
Penney  Company  stock  held  by  the  Trustee 

(a)  Because  plaintiffs  signed  Participant's  Ac- 
ceptance Forms  agreeing  to  be  bound  by  the  terms 
of  the  Plan  and  Trust  Agreement  ? 

(b)  Because  plaintiffs  during  their  respective  pe- 
riods of  participation  accepted  benefits  provided 
under  the  Plan? 
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(c)  Because,  from  1940  when  plaintiffs  si^ed 
their  Acceptance  Forms  until  commencement  of  this 
action,  i)laintiffs  did  not  make  any  claim  that  the 
Plan  or  Trust  Agreement  was  invalid  in  any  way? 

(d)  Because  J.  C.  Penney  Company,  in  making 
its  contributions  to  the  l^lan  and  in  taking  all  other 
action  with  respect  to  the  Plan  and  Trust  Agree- 
ment, relied  upon  facts  set  forth  in  (a),  (b)  and  (c) 
above  ? 

21.  (DCL  5) 

Are  the  plaintiffs  guilty  of  such  laches  as  should 
in  equity  bar  them  and  each  of  them  from  maintain- 
ing this  action  because  plaintiffs  with  notice  of  the 
terms  and  conditions  of  the  Plan  and  Trust  Agree- 
ment from  at  least  the  dates  they  signed  their  re- 
spective Participant's  Acceptance  Forms  refrained 
from  making  any  such  protests  against  such  terms 
and  conditions  in  so  far  as  they  related  to  the  hold- 
ing of  the  200,000  shares  of  J.  C.  Penney  Company 
stock  for  distribution  only  to  participants  reaching 
retirement  status  as  defined  in  the  Plan  and  plain- 
tiffs refrained  from  commencing  this  action  until 
July  11,  1951,  during  all  of  which  periods  the  Pen- 
ney Company  made  the  contributions  and  took  the 
other  action  called  for  by  the  Plan  and  Trust  Agree- 
ment. 

22.  (DCL  6) 

Do  plaintiffs  Wells  and  Albertsen  represent  any- 
one other  than  themselves  in  this  action  ? 

23.  (DCL  7) 

Is  this  action  i^roperly  maintainable  as  a  class 
action? 
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If  the  Court  should  decide  Issues  of  Law  22.  and 
23.  above  in  the  affirmative  then  the  Court  should 
consider  and  determine  Issues  of  Law  24.  and  25. 
below. 

24.  (DCL  8) 

Are  all  former  participants  estopped  to  deny  the 
validity  of  the  Plan  and  Trust  Agreement  in  so  far 
as  it  applies  to  the  200,000  shares  of  stock  of  J.  C. 
Penney  Company  held  by  the  Trustee  for  the  rea- 
sons set  forth  in  (a),  (b),  (c)  and  (d)  of  number  20. 
above  ? 

25.  (DCL  9) 

Are  all  former  participants  guilty  of  laches  for 
the  reasons  set  forth  in  Issue  of  Law  number  21. 
above  ? 

***** 

The  parties  hereto  agree  to  the  foregoing  Pre- 
trial Order  and  the  Court  being  fully  advised  in  the 
premises, 

Now  Orders  that  this  case  shall  proceed  to  trial 
before  the  Court  without  a  jury;  it  is  further 

Ordered  that  the  foregoing  Pre-trial  Order  shall 
not  be  amended,  except  by  consent  of  all  parties  or 
to  prevent  manifest  injustice ;  it  is  further 

Ordered  that  this  Pre-trial  Order  supersedes  all 
pleadings ;  it  is  further 

Ordered  that  upon  trial  of  this  cause,  no  proof 
shall  be  required  as  to  matters  of  fact  hereinabove 
found  to  be  admitted,  but  that  proof  upon  the  Issues 
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of  Fact  between  plaintiffs  and  defendants  as  herein- 
above stated  shall  be  had. 

Dated  at  Portland,  Oregon,  this  22nd  day  of  June, 
1954. 

/s/  GUS  J.  SOLOMON, 
District  Judge 
Approved : 

/s/  RALPH  H.  KING, 

Of  Attorneys  for  Plaintiffs 

/s/  CLARENCE  J.  YOUNG, 

Of  Attorneys  for  Defendants 

[Endorsed]  :  Filed  June  22,  1954. 


[Title  of  District  Court  and  Cause.] 

OPINION 

December  29,  1955 
Solomon,  Judge : 

The  stock  distribution  provisions  of  the  Penney 
Company  Retirement  Plan  are  valid  and  legal.  They 
do  not  involve  a  lottery  or  other  illegal  scheme. 

The  stock  provisions  are  an  integral  part  of  the 
Plan,  but  whether  such  provisions  are  considered 
separately  or  in  connection  with  other  portions  of 
the  Plan  does  not  alter  my  opinion  that  the  distribu- 
tion of  stock  to  only  those  persons  w^ho  reach  retire- 
ment age  and  otherwise  qualify  under  the  Plan,  is  a 
valid  and  legal  arrangement. 

The  Plan  and  the  amendments  made  thereto  were 
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submitted  to  the  Commissioner  of  Internal  Revenue, 
and  by  him  found  to  qualify  as  an  employees'  trust 
under  §§165  and  165(a)  of  the  Internal  Revenue 
Code.  By  reason  thereof,  contributions  made  by  the 
company  are  deductible  in  computing  its  income  sub- 
ject to  federal  income  tax,  and  the  income  from  the 
trust  is  exempt  from  such  taxes.  In  my  opinion,  the 
contention  that  the  stock  provisions  of  the  Plan  con- 
flict with  federal  tax  law  is  without  merit. 

The  prohibition  against  lotteries,  bookmaking,  and 
gambling  in  the  New  York  Constitution  and  the  New 
York  Statutes  defining  a  lottery  were  never  designed 
to  nor  do  they  cover  a  situation  of  this  kind  in  which 
stock  is  distributed  to  employees  who  qualify  under 
retirement  or  pension  plans. 

This  particular  Plan  is  both  generous  and  soimd. 
The  fact  that  older  employees,  among  them  some 
members  of  the  company's  Board  of  Directors,  who 
were  among  the  first  to  qualify  for  retirement  with 
stock,  received  a  slightly  greater  niunber  of  shares 
than  younger  and  future  employees  will  receive 
when  they  retire,  does  not  render  the  Plan  unfair, 
discriminatory,  fraudulent  or  illegal.  Neither  is  it 
a  proper  basis  for  attacking  the  integrity  of  the  ex- 
ecutive officers  and  members  of  the  Board  of  the 
company  who  were  responsible  for  the  Plan.  There 
is  a  sound  and  rational  basis  for  permitting  employ- 
ees who  have  not  built  up  large  credits  for  them- 
selves under  other  provisions  of  the  Plan  to  receive 
an  advantage  in  connection  with  the  distribution  of 
stock. 

In  1940,  the  company  sold  200,000  shares  of  its  un- 
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issued  stock  to  tlic  trust  set  up  in  connection  with 
the  Plan  for  $5,700,000  (later  adjusted  to  $6,000,- 
000).  This  was  approximately  $10,000,000  less  than 
its  market  value.  Since  that  time,  the  company  has 
contributed,  on  an  annual  basis,  an  amount  equal  to 
2%  of  the  prior  year's  aggregate  regular  salaries  of 
all  participants,  in  accordance  with  §6 (a)  of  the 
Plan,  and  6%  of  the  company's  net  profit  in  excess 
of  15%  of  the  common  stock  book  value  of  the  com- 
pany, in  accordance  with  §6(b)  of  the  Plan. 

On  December  31, 1953,  the  remaining  Penney  stock 
held  by  the  trustee  had  a  market  value  of  over  $36,- 
000,000.  The  other  assets  held  in  connection  with  the 
Plan  exceeded  $63,000,000.  The  total  direct  contribu- 
tions to  such  assets  by  the  participants  amounted  to 
less  than  $36,000,000. 

In  one  sense,  all  of  the  company's  contributions 
can  be  characterized  as  being  j^art  of  the  compensa- 
tion paid  to  participants.  But  that  does  not  mean 
that  the  participants  were  entitled  to  receive  such 
contributions  or  the  benefits  thereof  in  a  manner 
other  than  that  specified  in  the  Plan  itself.  Nor  does 
it  mean  that  the  loan  with  which  the  stock  was  pur- 
chased was  repaid  solely  from  funds  contributed  by 
the  ]3articipants. 

All  of  the  participants  signed  acceptance  forms, 
agreeing  to  be  bound  by  the  terms  of  the  Plan  and 
Trust  Agreement.  Plaintiffs,  as  w^ell  as  all  former 
participants  in  the  Plan  who  did  not  achieve  retire- 
ment status,  have  accepted  benefits  which  have  in- 
cluded large  contributions  by  the  comj^any.  The  com- 
pany made  its  original  contribution  and  its  subse- 
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quent  contributions  on  the  basis  of  such  acceptances 
and  the  validity  of  the  Plan. 

I  have  already  found  that  the  Plan  is  valid,  but 
even  if  by  some  technical  construction  the  Plan  was 
found  to  constitute  a  lottery,  it  would  be  highly  in- 
equitable to  permit  plaintiffs  to  recover  either  on 
their  own  behalf  or  on  behalf  of  the  class  for  which 
they  are  suing. 

This  opinion  assumes  and  I  find  that  this  action  is 
properly  maintainable  as  a  class  action  in  this  court. 

Counsel  for  defendants  shall  prepare  findings  of 
fact,  conclusions  of  law,  and  a  judgment  in  favor  of 
the  defendants,  all  in  accordance  with  this  opinion. 

[Endorsed]  :  Filed  Dec.  29, 1955. 


[Title  of  District  Court  and  Cause.] 

ORDER  OF  SUBSTITUTION 

This  cause  came  on  for  hearing  on  February  27th, 
1956,  on  motion  of  The  Chase  Manhattan  Bank,  a 
New  York  corporation,  successor  by  merger  to  The 
Chase  National  Bank  of  the  City  of  New  York,  for 
an  order  substituting  it  in  place  of  The  Chase  Na- 
tional Bank  of  the  City  of  New  York  as  a  defend- 
ant, and,  thereupon,  upon  consideration  thereof,  it  is 

Ordered  that  The  Chase  Manhattan  Bank  be  and 
it  hereby  is  substituted  as  a  party  defendant  herein  i 
in  place  of  The  Chase  National  Bank  of  the  City  of 
New  York,  that  the  title  of  the  action  be  amended' 
accordingly,  and  that  the  action  be  continued  with- 
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out  prejudice  to  any  proceedings  already  had  herein. 

Dated  at  Portland,  Oregon,  this  27th  day  of  Feb- 
ruary, 1956. 

/s/  GUS  J.  SOLOMON, 
District  Judge. 

[Endorsed] :  Filed  March  8,  1956. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Following  approval  and  entry  of  record  of  the 
Pre-Trial  Order  herein,  the  above  entitled  cause 
came  on  regularly  for  trial  on  the  23rd  day  of  June, 
1954,  before  the  Honorable  Gus  J.  Solomon,  under- 
signed Judge  of  the  above  entitled  Court,  sitting 
without  a  jury.  Plaintiffs  appeared  in  person,  and 
by  and  through  Ralph  H.  King,  Frederick  Yerke, 
Jr.,  and  Paul  R.  Meyer  (King,  Miller,  Anderson, 
Nash  &  Yerke),  of  their  attorneys.  Defendant,  J.  C. 
Penney  Company,  a  corporation  appeared  by  and 
through  Clarence  J.  Young  and  Wayne  Hilliard 
(Koerner,  Young,  McColloch  &  Dezendorf),  W.  H. 
Dannat  Pell,  Henry  Stone  and  C.  Robert  Roll  (Pell, 
Butler,  Curtis  &  LeViness),  of  its  attorneys.  Defend- 
ant, The  Chase  National  Bank  of  the  City  of  New 
York,  a  national  banking  association,  a  predecessor 
in  interest  to  defendant  The  Chase  Manhattan  Bank, 
a  corporation,  appeared  by  and  through  Clarence  J. 
Young  and  Wayne  Hilliard  (Koerner,  Young,  Mc- 
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Collocli  &  Dezendorf),  of  attorneys  for  said  defend- 
ant, who  now  appear  for  The  Chase  Manhattan 
Bank. 

Thereupon  evidence  on  their  case  in  chief  was  in- 
troduced on  behalf  of  plaintiffs  followed  by  the 
introduction  of  answering  evidence  on  behalf  of  de- 
fendants. All  of  the  parties  having  rested,  the  attor- 
neys for  the  respective  parties  were  directed  to  pre- 
pare and  submit  briefs  to  the  Court. 

Thereafter  the  case  was  taken  under  advisement 
and  the  Court,  having  heard  the  evidence  at  the  time 
of  trial  and  having  read  the  Pre-trial  Order,  which 
superseded  all  pleadings,  and  all  of  the  testimony, 
exhibits  and  briefs,  and  being  fully  advised,  did,  on 
the  29th  day  of  December,  1955,  render  and  file  with 
the  Clerk  of  this  Court  its  opinion  in  favor  of  de- 
fendants. Subsequent  to  December  29, 1955  the  Court 
entered  an  order  herein  substituting  The  Chase 
Manhattan  Bank  as  a  defendant  in  place  of  The 
Chase  National  Bank  of  the  City  of  New  York. 

The  Court  now  makes  and  enters  the  following : 

Findings  of  Fact 

1. 

Plaintiff,  Harvey  L.  Wells  is,  and  at  the  time  of 
instituting  this  action  was,  a  citizen  of  the  United 
States  and  a  citizen  and  resident  of  the  State  of 
Oregon. 

2. 
Plaintiff,  Harry  J.  Albertsen  is,  and  at  the  time 
of  instituting  this  action  was,  a  citizen  of  the  United 
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States  and  a  citizen  and  resident  of  the  State  of 
California. 

3. 

Defendant,  J.  C.  Penney  Company  (sometimes 
hereinafter  referred  to  as  "Penney  Company  or  the 
Company")  is,  and  at  all  times  since  1924  lias  been, 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Delaware. 

4. 

At  the  commencement  of  the  action  The  Chase  Na- 
tional Bank  of  the  City  of  New  York  (hereinafter 
referred  to  as  "The  Chase  Bank"),  a  national  bank- 
ing association  organized  and  existing  under  the 
laws  of  the  United  States  of  America,  was  named  as 
a  defendant.  As  of  April  1,  1955,  it  was  merged  into 
President  and  Directors  of  the  Manhattan  Company 
(Bank  of  the  Manhattan  Company),  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  New  York,  the  name  of  which  was  changed  to 
The  Chase  Manhattan  Bank.  Its  principal  place  of 
business  has  at  all  times  been  in  the  City  and  State 
of  New  York. 

5. 

The  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  simi  of  $3,000. 

6. 

The  business  of  the  Penney  Company  consists  and 
has  consisted  of  the  distribution  at  retail  of  wearing 
apparel  for  men,  women  and  children,  and  of  dry 
goods  and  home  furnishings  at  low  and  medium 
prices  through  a  chain  of  stores  situated  throughout 
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the  United  States.  At  the  end  of  1948,  the  last  year 
plaintiff  Wells  was  employed  by  the  Penney  Com- 
pany, it  had  1,601  stores  located  in  small,  medium 
and  large  size  communities  in  the  48  states,  each 
store  being  managed  by  one  associate.  At  the  end  of 
1950  the  last  full  calendar  year  plaintiff  Albertsen 
was  emj^loyed  by  the  Penney  Company,  it  had  1,612 
stores.  At  the  end  of  1953  the  Penney  Company  had 
a  total  of  1,634  stores  located  in  the  48  states,  of 
which  42  stores  were  located  in  the  State  of  Oregon. 

7. 
During  the  years  1937,  1938  and  1939  officials  of 
the  Penney  Company  made  a  study  of  retirement 
plans  of  various  enterprises  throughout  the  United 
States  with  the  objective  of  developing  a  retirement 
plan  which  might  be  suitable  to  meet  the  needs  of 
the  Penney  Company.  Following  such  study  and  dis- 
cussions in  connection  therewith  the  Comptroller  of 
the  Penney  Company  on  or  about  November  24,  1939 
submitted  to  the  members  of  the  Board  of  Directors 
of  the  Company  a  communication  and  attachments 
with  reference  to  the  establishment  of  a  profit-shar- 
ing retirement  plan  for  store  managers  and  central 
and  branch  office  executives  of  the  Company.  Said 
documents  included  a  survey  of  such  proposed  plan, 
the  plan  in  detail,  explanatory  material  and  exhibits. 

8. 
At  a  meeting  held  on  December  5  and  6,  1939  the 
Board  of  Directors  of  the  Penney  Company,  after 
consideration,  adopted  by  unanimous  vote  of  the  full 


J.  C.  Penney  Company,  et  at.  219 

Board,  subject  to  apjii'oval  by  tlu;  stocklioldcrs  and 
to  its  comp](>tion  in  final  form,  the  Profit-Sharing 
Retirement  Plan  (for  Management  Staff)  which,  as 
amended  from  time  to  time,  is  before  the  Court  in 
this  action  and  is  hereinafter  referred  to  as  the 
^'Retirement  Plan"  or  "the  Plan." 

9. 

The  term  "compensation"  as  used  in  the  Plan  and 
as  used  herein  means  either  the  amount  received  by 
an  employee  of  the  Penney  Company  under  contract 
as  a  portion  of  the  profits  of  the  store  managed  by 
him,  or  the  amount  received  by  a  central  or  branch 
office  employee  as  his  share  of  the  General  Office 
Comjiensation  Fund  which  is  based  on  Company 
profits,  and  excludes  regular  salary. 


10. 

I  The  term  "participant"  as  used  in  the  Plan  and  as 
used  herein  means  a  store  manager  or  central  or 
branch  office  employee  having  a  contract  entitling 
him  to  receive  compensation,  as  defined  in  Finding 
of  Fact  9  above,  including  store  managers,  ])uyers, 
employees  holding  positions  of  responsibility  in  the 
central  and  branch  offices  of  Penney  Company  and 

'executives,  including  those  who  are  directors  but 
excluding  those  who  serve  as  directors  only.  It  also 
includes  employees  holding  positions  of  responsibil- 
ity in  any  wholly-owned  subsidiary  determined  by 
]  the  Administrative  Committee  to  be  eligible.  The 
Plan  requires  participation  by  all  eligible  employees. 
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11. 

On  December  26,  1939  the  Company  caused  to  be 
mailed  to  store  managers,  including  plaintiffs,  and 
central  and  branch  office  executives  a  letter  of  E.  C. 
Sams,  then  President  of  the  Company,  as  follows: 

"President's  Office 

New  York,  N.  Y. 

December  26,  1939. 

"To  the  Managers  and  Central  Office  Executives : 

"As  you  all  know,  it  has  been  the  unwritten  policy 
of  our  company  occasionally,  when  circiunstances 
seemed  to  warrant  it,  to  issue  shares  of  its  common 
stock  to  eligible  executives  and  store  managers.  The 
number  of  shares,  the  price,  and  the  time  of  issu- 
ance, depended  in  a  general  way  on  the  development 
of  the  company.  The  purpose  of  that  policy  was  to 
create  incentive  through  ownership  participation  in 
the  profits  of  the  company  and,  also,  to  assist  par- 
ticipants in  building  for  themselves  and  their  fami- 
lies a  security  against  advanced  age  and  often  its 
incidental  dependency.  It  is  questioned  by  the  com- 
pany's Board  whether  that  policy  in  recent  years 
has  met  the  purposes  intended.  i 

"The  Board  feels  strongly  however,  that  the  advis- 
ability of  attaining  the  purposes  mentioned  still 
exists.  It  recognizes  that  ownership  participation 
has  played  a  part  in  the  development  of  our  com- 
pany. It  also  believes  that  distinct  benefit  will  be 
gained  to  associates  and  to  the  company  by  assisting 
associates  in  building  a  security  against  old  age  de- 
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pendencc.  This  is  being  widely  recognized  in  all  com- 
petitive fields  because  of  the  growing  necid  for  mak- 
ing room  on  management  staffs  for  younger  asso- 
ciates who  may  contribute  quicker  recognition  and 
faster  development  of  new  and  modern  merchandis- 
ing techniques. 

"Accordingly,  a  profit-sharing  and  retirement  plan 
has  been  devised  after  much  thought  and  study, 
which  it  is  believed  in  large  measure  will  in  time 
meet  the  situation.  This  plan  has  been  considered 
and  approved  by  the  Board  of  Directors.  The  adop- 
tion of  the  plan,  however,  is  strictly  subject  to  the 
stockholders'  approval,  which  cannot  be  obtained  be- 
fore the  next  annual  meeting,  March  21,  1940. 

"If  the  plan  is  adopted,  it  will  become  operative 
as  at  January  1,  1940.  The  plan  provides,  among 
other  things,  for  withholding  a  20%  portion  of  com- 
pensation due  to  all  managers  and  central  and 
branch  office  executives  in  any  year.  This  will  be- 
come part  of  the  manager's  and  executive's  savings 
imder  the  plan.  The  company  will  also  make  certain 
contributions  to  the  fund  set  up  under  the  terms  of 
the  i)lan.  While  the  plan  does  not  require  withhold- 
ing of  compensation  until  earnings  for  1940  are  due, 
which  would  ordinarily  be  paid  early  in  1941,  it  will 
permit  dej^osits  up  to  one-third  of  1939,  compensa- 
tion payable  early  in  1940.  In  those  cases  where  one- 
third  of  compensation  is  less  than  $500.00,  deposit 
privilege  will  be  extended  permitting  deposit  from 
compensation  to  $500.00.  In  other  words,  managers 
may  voluntarily  deposit  from  their  1939  compensa- 
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tion,  but  there  will  be  no  compulsion  as  to  any  de- 
posit until  the  1940  compensation  is  paid,  early  in 
1941. 

"The  plan,  if  adopted,  will  not  cover  any  asso- 
ciates other  than  store  managers  with  contracts  and 
general  office  associates  included  in  the  General  Of- 
fice Compensation  Fund.  Therefore,  men  approved 
as  'ready-to-manage',  and  participants  in  'large' 
store  pools,  will  not  be  included  under  this  Plan. 

"This  makes  it  necessary  to  revise  all  managers' 
contracts  as  of  December  31,  1939.  You  will  be  ad- 
vised about  your  1940  contract  just  as  soon  as  possi- 
ble after  the  stockholders'  decision  is  known.  This 
brief  information  about  the  new  plan,  coming  to  you 
now,  will  permit  you  to  arrange  your  personal  af- 
fairs, taking  into  consideration  the  possible  adoption 
of  the  plan  and  subsequent  reduction  in  your  imme- 
diate cash  income  from  compensation.  Furthermore, 
we  feel  sure  that  when  you  finally  have  an  oppor- 
tunity to  go  over  the  details  of  the  plan  you  will  rec- 
ognize that  its  liberality  will  make  it  highly  profit- 
able for  you  to  voluntarily  deposit  a  portion  of  your 
compensation  for  1939. 

"Full  information  regarding  the  details  of  the 
plan  will  be  made  available  to  you  when  all  legal 
points  as  to  its  adoption  can  be  worked  out. 

"I  am  indeed  happy  to  be  able  to  advise  you  of 
this  step.  For  years  we  have  been  seeking  a  better 
and  more  constructive  way  by  which  the  managers 
and  executives  of  today  and  tomorrow  might  share 
in  the  development  of  this  company.  Now,  after  a 
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year  of  intensive  study,  a  plan  has  been  developed 
that  appears  not  only  sound  from  the  viewpoint  of 
the  stockholder  but  exceedingly  attractive  to  every 
man  in  the  management  group.  I  am  so  enthusiastic 
about  the  new  plan  that  it  seems  to  me  1939  will 
take  its  place  as  one  of  the  greatest  years  in  our  com- 
pany's history.  In  my  judgment,  through  the  adop- 
tion of  the  'Thrift'  plan  for  associates  outside  the 
management  group,  and  through  the  development  of 
this  plan  for  managers  and  executives,  we  have 
added  new  strength  to  the  Penney  Company  and 
paved  the  way  for  even  greater  progress  in  the  years 
ahead. 

Sincerely, 
E.  C.  Sams" 
12. 

On  or  about  February  29,  1940,  there  was  mailed 
to  each  stockholder  of  the  Penney  Company,  includ- 
ing the  plaintiffs,  a  document  consisting  of  a  letter 
of  E.  C.  Sams,  then  President  of  the  Company,  a 
notice  of  the  annual  meeting  of  stockholders  to  be 
held  on  March  21,  1940  and  a  proxy  statement  con- 
taining a  summary  of  the  Retirement  Plan.  The  pur- 
pose of  the  meeting  was  to  elect  directors  and  to  con- 
sider and  vote  upon  the  approval  and  adoption  of 
the  Retirement  Plan.  In  his  letter  Mr.  Sams  strongly 
recommended  adoption  of  the  Plan,  and  stated  that 
five  directors,  including  J.  C.  Penney  and  himself, 
would  not  be  participants,  but  as  stoekholdei-s  were 
vitally  interested  in  the  success  of  the  Company  and 
enthusiastically  in  favor  of  the  Plan. 
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13. 

At  the  annual  meeting  of  the  stockholders  held  on 
March  21,  1940,  the  stockholders  adopted  a  resolu- 
tion approving  and  adopting  the  Plan  effective  as  of 
January  1, 1940.  Out  of  a  total  of  2,543,984  outstand- 
ing shares  of  Penney  Company  stock  listed  on  the 
New  York  Stock  Exchange,  1,660,558  shares  were 
represented  at  the  meeting  and  1,598,246  shares  were 
voted  for  the  resolution,  60,561  shares  being  voted 
against.  The  Plan  has  been  continuously  in  effect 
since  its  adoption.  Shares  of  stock  owned  by  plain- 
tiff Wells  were  by  his  authority  voted  for  such  ap- 
proval and  adoption;  shares  owned  by  plaintiff 
Albertsen  were  not  voted. 

14. 

In  the  proxy  statement  for  the  annual  meeting  of 
the  stockholders  on  March  21,  1940,  it  was  stated 
that  upon  their  approval  and  adoption  of  the  pro- 
posed Plan  it  was  the  intention  of  the  Board  of  Di- 
rectors to  adopt  for  the  salaried  employees  of  the 
Company  the  retirement  policy  set  forth  in  the 
proxy  statement  and  such  retirement  policy  was 
adopted  by  the  Board  of  Directors  by  resolution  on 
April  23,  1940,  and  was  included  as  part  of  the  Plan. 
The  policy  as  so  adopted  fixed  60  years  as  the  age 
for  compulsory  retirement,  commencing  January  1, 
1945,  with  the  first  such  retirement  to  take  place  on 
July  1,  1945  for  those  who  in  that  year  were  60  years 
of  age  or  over,  and  with  subsequent  retirements  to 
take  place  on  July  1  of  each  succeeding  year. 
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15. 

In  the  form  in  which  the  Plan  was  adopted  by  the 
stockholders  a  participant  was  permitted  to  contrib- 
ute up  to  33%%  of  his  compensation  for  1939  and 
was  required  to  contribute  20%  of  his  compensation 
for  each  year  beginning  with  1940  and  was  permit- 
ted to  contribute  up  to  33i/3%-  On  May  28,  1940,  the 
Board  of  Directors  adopted  a  resolution  amending 
the  Plan  so  that  the  required  contribution  for  each 
year  beginning  with  1940  was  331/^ %  of  compen- 
sation. 

16. 

On  July  8,  1940  the  Board  of  Directors  adopted  a 
resolution  approving  the  Plan  in  final  form  and  ap- 
proving and  authorizing  the  execution  of  the  Agree- 
ment of  Trust  to  be  entered  into  with  the  Chase 
Bank  as  Trustee  of  the  Plan.  The  Trust  Agreement 
was  entered  into  between  the  Penney  Company  and 
Chase  Bank  as  Trustee  on  the  same  day.  At  all 
times  herein  concerned,  the  trust  j^roperty  which  is 
the  subject  of  this  action  and  the  place  of  adminis- 
tration of  the  Trust  and  of  the  Plan  have  been  and 
are  now  located  in  the  City,  County  and  State  of 
New  York. 

17. 

On  August  1,  1940  in  accordance  with  the  provi- 
sions of  the  Plan  and  Trust  Agreement  Penney 
Company  sold  to  the  Chase  Bank  as  Trustee  of  the 
Retirement  Plan  200,000  shares  of  its  authorized 
and  unissued  stock  for  $5,700,000,  later  adjusted  to 
$6,000,000,  the  price  per  share  being  $30,  which  was 
the  approximate  per  share  book  value  of  the  Com- 
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pany^s  outstanding  stock  on  January  1,  1940.  Such 
shares  were  to  be  and  were  held  by  the  Trustee  un- 
der the  terms  of  the  Plan. 

18. 

The  Plan  and  Trust  Agreement  authorized  the 
Trustee  to  borrow  $5,700,000  from  the  Continental 
Illinois  National  Bank  &  Trust  Company  of  Chicago 
(hereinafter  referred  to  as  the  Continental  Bank) 
to  provide  funds  with  which  to  pay  Penney  Com- 
pany for  the  200,000  shares  of  stock  and  to  pledge 
as  security  for  the  loan  all  the  shares  of  stock,  to- 
gether with  all  other  assets  of  the  Fund.  The  Plan 
and  Trust  Agreement  provided  that  all  dividends  on 
such  shares  of  stock  and  all  contributions  received 
from  the  Company  or  from  participants  except  a 
sum  not  to  exceed  $150,000,  should  be  paid  to  Con- 
tinental Bank  as  received  on  account  of  the  princi- 
pal and  interest  of  the  loan. 

19. 

Pursuant  to  the  Plan  and  Trust  Agreement  a 
Loan  Agreement  was  entered  into  between  Conti- 
nental Bank,  the  Trustee,  and  the  Company  on  July 
25,  1940  providing  that  the  Continental  Bank  would 
loan  to  the  Trustee  $5,700,000.  The  loan  was  actually 
made  on  August  1,  1940,  the  Trustee  delivering  to 
Continental  Bank  the  Trustee's  note  payable  on  or 
before  three  years  from  its  date  with  interest  at 
1%%  per  annum.  The  note  provided  in  part  as  fol- 
lows: 

"To  secure  the  payment  of  this  note  and  of  any 
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and  all  other  liabilities  oi'  the  undersigned  to  the 
holder  hereof,  howsoever  created,  arising  or  evi- 
denced or  acquired  by  said  holder,  whether  direct  or 
contingent,  whether  now  or  hereafter  existing  and 
whether  accrued  or  to  become  accrued,  the  under- 
signed has  pledged,  transferred,  and  delivered  to 
said  I3ank  the  following  property,  viz. : 

200,000  shares  of  Common  Stock  of  J.  C. 

Penney  Company,  a  Delaware  corporation, 

and,  as  additional  security  for  the  payment  of  this 
note  and  said  other  liabilities,  the  undersigned 
hereby  pledges,  assigns  and  transfers  to  the  holder 
hereof  all  moneys,  which  are  heretofore  or  hereafter 
received  by  the  undersigned  and  which  are,  by  the 
terms  of  said  Agreement  of  Trust,  provided  gener- 
ally or  specifically  to  be  paid  to  the  Bank  or  the 
holder  hereof,  or  to  be  applied  on  any  indebtedness 
of  the  Trustee  thereunder  to  the  Bank  or  the  holder 
hereof,  and  all  such  moneys  paid  to  the  holder  by  the 
undersigned  shall  be  applied  first  to  the  payment  of 
any  matured  and  unpaid  interest  hereon  and  any 
balance  shall  be  applied  against  the  principal  of  this 
note  whether  or  not  then  due." 

20. 
Under  the  terms  of  the  Loan  Agreement,  the  Pen- 
ney Company  agreed  to  continue  to  make  the  2%  of 
salary  contribution  and  the  6%  of  the  excess  profits 
contribution  required  to  be  made  by  it  under  Arti- 
cle 6(a)  and  6(b)  of  the  Plan,  and  not  to  reduce  the 
amount  of  these  contributions,  so  long  as  any  part 


228       H.  L.  Wells  and  H.  J.  Alhertsen,  vs. 

of  the  note  delivered  by  the  Trustee  to  the  Conti- 
nental Bank  remained  unpaid. 

21. 

The  Plan,  the  Trust  Agreement,  the  Loan  Agi'ee- 
ment  and  Note  contained  provisions  to  insure  that 
the  use  by  the  Trustee  of  the  moneys  received  by  it 
to  repay  the  loan  would  not  interfere  (and  in  fact  it 
did  not  interfere)  with  the  Trustee's  ability  to  make 
whatever  payments  might  be  required  in  accordance 
with  the  credits  to  the  various  accounts  under  the 
Plan  to  participants  who  might  leave  the  employ  of 
the  Company  in  the  early  years  of  the  Plan.  Those 
provisions  were  as  follows: 

(1)  The  Trustee  w^as  authorized  by  the  Trust 
Agreement,  Article  Fourth  E,  and  the  Note  that  it 
delivered  to  the  Continental  Bank  to  retain,  out  of 
the  cash  received  by  it,  $150,000  for  working  f imds. 

(2)  The  Loan  Agreement,  paragraph  2,  provided 
that  the  Bank  at  any  time  after  the  principal  of  the 
loan  had  been  reduced  to  $4,500,000  or  less  would 
make  a  new  loan  to  the  Trustee  up  to  $500,000  and 
would  also  release  to  the  Trustee  up  to  10,000  shares 
of  Penney  Company  stock. 

(3)  Under  the  terms  of  the  Plan,  Article  5,  and 
Trust  Agreement,  Article  Fourth  B,  Eighth  A,  the 
Trustee  was  authorized  to  reborrow  from  the  Conti- 
nental Bank,  after  any  partial  repayment  of  the 
original  loan,  up  to  $5,700,000  (including  any  unpaid 
balance  of  the  original  loan)  and,  after  complete  re- 
payment of  any  loans  from  the  Continental  Bank,  to 
borrow^  without  restriction  on  the  security  of  the  as- 
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sets  in  the  Fund  such  amounts  as  might  be  required 
to  carry  out  the  purposes  of  the  trust. 

The  Trustee  paid  the  loan  down  to  $4,200,000  on 
the  day  that  the  loan  was  made.  It  did  not  at  any 
time  become  necessary  for  the  Trustee  to  borrow 
additional  funds  from  the  Continental  Bank  or  from 
any  other  source.  Both  prior  and  subsequent  to  the 
repayment  of  the  loan,  the  provisions  set  forth  above 
constituted  a  resource  of  the  Fund  available  to  the 
Trustee  to  obtain  additional  moneys  if  any  had  been 
necessary  to  pay  the  credits  of  participants  with- 
drawing from  the  Plan. 

22. 

Based  on  the  price  of  Penney  Company  stock  on 
the  New  York  Stock  Exchange  on  August  1,  1940, 
the  200,000  shares  of  Penney  Company  stock  sold  by 
the  Penney  Company  to  the  Trustee  had  a  value  of 
$16,000,000;  between  that  date  and  December  29, 
1941,  the  date  when  the  loan  was  fully  repaid,  the 
value  ranged  between  $14,600,000  and  $18,400,000; 
between  August  1,  1940,  and  December  31,  1953,  the 
value  of  the  shares  held  in  the  Trust  was  never 
lower  than  $11,400,000.  On  December  31,  1953,  the 
remaining  Penney  Company  stock  held  by  the  Trus- 
tee had  a  market  value  of  over  $36,000,000. 

23. 

The  Trustee  repaid  the  loan  from  the  Continental 
Bank  in  full  by  December  29,  1941,  interest  having 
amounted  to  $38,980.21.  To  do  so,  it  used,  in  accord- 
ance with  the  provisions  of  the  Plan  and  Trust 
Agreement,  moneys  received  from  contributions  by 
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participants  as  well  as  the  moneys  from  the  Com- 
pany's contributions  measured  by  salary  and  profits 
and  the  dividends  received  on  the  Penney  Company 
stock  held  by  the  Trustee. 

24. 

The  use  of  the  Fund's  assets  to  pay  the  loan,  in- 
cluding interest  and  expenses,  did  not  interfere  with 
making  credits  to  the  accounts  provided  for  by  the 
Plan  in  accordance  with  the  terms  thereof.  At  all 
times  from  August  1,  1940,  through  December  31, 
1953,  the  resources  of  the  Trust  were  sufficient  to 
satisfy  the  credits  of  all  participants. 

25. 
All  monies  used  to  pay  the  loan  with  which  the 
stock  was  purchased  came  into  the  hands  of  the 
Trustee  to  be  used  solely  in  accordance  with  the 
Plan  and  Trust  Agreement  and  retained  no  separate 
identity  except  as  assets  of  the  Fund. 

26. 
On  July  25,  1940,  the  Comptroller  of  the  Penney 
Company  mailed  to  each  store  manager,  including 
plaintiffs,  and  to  eligible  central  and  branch  office 
executives  a  letter  enclosing  therewith  a  booklet 
which  included  a  copy  of  the  Plan  and  Trust  Agree- 
ment, together  with  a  Participant's  Acceptance 
Form.  Recipients  of  the  letter  were  therein  advised 
that  they  were  expected  to  understand  the  Plan 
thoroughly  and  were  urged  to  study  the  booklet  care- 
fully. They  were  also  advised  that  if  any  phases  of 
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the  Plan  were  not  clear  after  study,  they  should  pre- 
sent questions  to  the  writer  of  the  letter. 

27. 

Plaintiff  AVells  and  Plaintiff  Albertsen,  as  store 
managers,  each  received  one  of  the  letters  referred 
to  in  Finding  of  Fact  26  above,  tog(^ther  with  the 
booklet  and  the  Participant's  Acceptance  Foitu. 
Each  of  the  plaintiffs  signed  and  returned  to  Pen- 
ney Company  his  executed  Acceptance  Form.  All 
eligible  members  of  the  Management  Staff  of  Pen- 
ney Company  who  thereafter  became  participants  in 
the  Plan  also  executed  and  returned  to  the  Penney 
Company  such  Participant's  Acceptance  Form.  Each 
participant  who  executed  the  Acceptance  Form 
stated  therein  that  he  had  read  and  understood  the 
terms  of  the  Plan  and  the  Trust  Agreement,  was 
satisfied  with  their  terms  and  conditions,  and  agreed 
to  be  bound  by  them.  Plaintiff  Wells'  participation 
in  the  Plan  continued  from  its  inception  until  his 
resignation  from  the  Penney  Company  on  August 
31,  1948.  Plaintiff  Albertsen's  participation  in  the 
Plan  continued  from  its  inception  until  his  dis- 
charge from  the  Penney  Company  on  December  31, 
1950. 

28. 

The  Plan  was  intended  to  be  and  is  a  continuing 
Plan.  The  original  Plan  participants  did  not  consti- 
tute a  fixed  class  but  Plan  participants  constitute 
an  open-end  class  into  which  new  participants  enter 
to  take  the  place  of  participants  who  retire  or  who 
leave  the  employ  of  the  Company  before  attaining 
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retirement  status.  New  participants  also  enter  the 
Plan  as  the  operations  of  the  Penney  Company  ex- 
pand and  the  number  of  stores  increases.  There  is  a 
constant  flow  of  participants  into  and  out  of  the 
Plan.  In  1940  when  the  Plan  was  established  there 
were  1,716  participants.  At  the  end  of  the  year 
1953,  there  were  1,955  participants.  The  number  of 
new  participants  entering  the  Plan  from  1940  to 
1953  was  1,454  as  against  1,215  leaving  the  Company 
on  retirement  or  earlier  separation.  Of  the  1215  leav- 
ing the  Company  on  retirement  or  earlier  separa- 
tion, 272  retired  with  stock,  102  died  prior  to  reach- 
ing retirement  status  and  without  receiving  stock, 
and  841  left  the  Plan  for  other  reasons  without  re- 
ceiving stock. 

29. 
On  or  about  November  12,  1940  the  United  States 
Treasury  Department  issued  a  ruling  that  the  Re- 
tirement Plan  met  the  requirements  of  Section  165 
of  the  Internal  Revenue  Code  and  therefore  quali- 
fied as  an  employees'  trust  entitled  to  exemption 
from  Federal  income  taxes.  Subsequent  to  the  amend- 
ment of  Section  165  by  the  Revenue  Act  of  1942,  the 
Treasury  Department  on  or  about  December  21, 
1944,  issued  a  ruling  that  the  Plan  met  the  require- 
ment of  Section  165(a)  of  the  Internal  Revenue 
Code  as  amended  and  therefore  qualified  as  an  em- 
ployees' trust  entitled  to  exemption  from  Federal 
income  taxes.  The  Treasury  Department  has  also  de- 
termined that  amendments  to  the  Plan  submitted  to 
it  from  time  to  time  do  not  affect  the  Plan's  contin- 
ued qualification  as  an  employees'  trust  entitled  to 
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exemption  from  Federal  income  taxes  under  the  ap- 
plicable provisions  of  Section  165  of  the  Internal 
Revenue  Code,  and  the  Plan  has  so  qualified  at  all 
times  since  its  adoption. 

30. 

Pursuant  to  the  provisions  of  the  Retirement  Plan 
the  following  action  was  taken  for  the  years  1940 
through  1953  inclusive : 

A.  From  their  profit  -  sharing  compensation 
earned  in  1939  and  paid  in  1940,  1,130  participants 
made  voluntary  contributions  (being  up  to  331/3% 
of  the  1939  compensation  of  each)  in  the  total 
amount  of  $1,666,827.89,  of  which  amount  $1,575,000 
was  paid  to  the  Trustee  on  August  1,  1940,  and  the 
remainder  of  $91,827.89  was  paid  to  the  Trustee  on 
September  26,  1940. 

B.  Each  participant  out  of  profit-sharing  com- 
pensation earned  in  the  years  1940  and  1941  contrib- 
uted to  the  Fund  under  the  Plan  33%%  of  such  an- 
nual compensation.  Pursuant  to  the  action  taken  by 
the  Board  of  Directors  in  amending  this  Article  be- 
cause of  increased  Federal  Personal  Income  Taxes, 
the  percentage  of  each  participant's  contribution  for 
subsequent  years  was  reduced  to  20%  of  his  annual 
profit-sharing  compensation. 

C.  After  the  close  of  the  calendar  year  1940  and 
of  each  calendar  year  thereafter,  the  Pemiey  Com- 
pany contributed  annually  to  the  Fund  under  the 
Plan: 

1.    An  amount  equal  to  2%  of  the  prior  year's 
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aggregate  regular  salary  paid  to  all  employees  re- 
ceiving compensation  as  defined  in  the  Plan  for  all 
or  any  part  of  the  respective  year,  pursuant  to  Ar- 
ticle 6(a)  of  the  Plan. 

2.  For  each  of  the  years  1940  through  1949,  an 
amount  equal  to  6%  of  its  consolidated  net  profits 
for  the  calendar  year  in  excess  of  15%  of  its  com- 
mon stock  book  value  as  at  the  beginning  of  such 
calendar  year,  pursuant  to  Article  6(b)  of  the  Plan. 
However,  pursuant  to  the  action  of  the  Board  of 
Directors  taken  because  of  the  increased  Federal 
taxes  applicable  to  corporate  profits  for  the  years 
1940  through  1945,  in  computing  the  contribution 
for  these  years  called  for  by  Article  6(b)  there  was 
charged  against  the  consolidated  net  profits  of  the 
Company  a  lower  amount  for  Federal  taxes  than  the 
amount  actually  payable.  For  the  years  1946  to  1949, 
pursuant  to  an  amendment  adopted  by  the  Board  of 
Directors  restoring  subdivision  (b)  of  Article  6  to 
its  original  form  effective  January  1,  1946,  the  Com- 
pany's 6%  contribution  was  computed  and  made  as 
originally  provided  in  Article  6(b). 

3.  For  each  of  the  years  1950  through  1953,  pur- 
suant to  an  amendment  to  the  Plan  approved  by  the 
stockholders  at  a  special  Stockholders'  Meeting  held 
on  December  27,  1950,  an  amount  equal  to  2%  of  the 
profits  of  the  Company  and  its  wholly  owned  subsid- 
iaries for  such  calendar  year  available  to  its  common 
stock  as  shown  by  the  books  of  the  Company  before 
deduction  of  provision  for  Federal  taxes  based  on 
the  profits  of  the  Company  and  its  subsidiaries,  and 
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the  amounts  required  to  be  contributed  by  the  Com- 
pany for  such  year  under  the  terms  of  its  Thrift 
and  Profit-Sharing  Retirement  Fund  Plan  and  un- 
der the  terms  of  this  Plan. 

31. 

A.  The  annual  contributions  of  each  participant 
were  credited  to  his  separate  account  upon  records 
maintained  by  the  Administrative  Committee  of  the 
Plan. 

B.  The  Company's  annual  contributions  meas- 
ured by  profits  under  Article  6(b)  of  the  Plan  \Yere 
placed  in  an  excess  profits  account  for  credit  to  ac- 
counts of  participants  upon  their  retirement  or 
other  separation  from  the  Company. 

C.  The  200,000  shares  of  Penney  Company  com- 
mon stock  were  separated  in  the  Fimd's  account  into 
two  blocks,  one  of  50,000  shares  and  one  of  150,000 
shares,  with  actual  cost  applied  to  each  block  and 
such  cost  to  be  covered  as  set  forth  in  subparagraphs 
D  and  E  below.  None  of  the  200,000  shares  of  stock 
were  allocated  or  credited  to  the  account  of  any  par- 
ticipant but  all  such  shares  were  held  by  the  Trustee 
for  distribution  without  cost  to  participants  reach- 
ing retirement  status.  The  method  of  determining 
the  nmnber  of  shares  a  retiring  participant  receives 
is  set  forth  in  Article  10  of  the  Plan  as  follows : 

"(b)  1.  *  *  *  the  retiring  participant  will  re- 
ceive without  cost,  from  the  50,000  share  block  of 
J.  C.  Penney  Company  common  stock,  that  number 
of  shares  (but  never  in  excess  of  1,000  shares)  rep- 
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resented  by  the  jDroportion  of  150,000  shares  that 
the  participant's  total  contributions  at  the  time  of  his 
or  her  retirement  bear  to  the  aggregate  of  such  con- 
tributions of  all  participants  in  the  Fund  at  such 
time — except  that  at  any  time  that  any  cost  deter- 
mined as  applying  to  the  50,000  share  block  is  not 
covered  by  credits,  the  participant,  in  order  to  re- 
ceive any  shares,  must  pay  the  Trustee  or  have  de- 
ducted from  the  amount  availal)le  for  the  purchase 
of  his  annuity,  the  net  debit  cost  at  the  time  of  re- 
tirement of  the  shares  to  which  he  or  she  is  entitled. 

"2.  When  the  50,000  share  block  of  stock  is  ex- 
hausted, distribution  on  retirement  shall  be  from  the 
150,000  share  block,  based  on  the  proportion  of  the 
remaining  shares  that  the  retiring  participant's 
total  contributions  at  the  time  of  his  or  her  retire- 
ment bear  to  the  aggregate  contributions  of  all  par- 
ticipants at  such  time.  In  such  event,  the  stock  shall 
be  delivered  to  the  retiring  participant  without 
charge  and  there  shall  be  charged  against  the  Re- 
serve for  Retirement  account  the  uncovered  cost  of 
the  stock  delivered  to  any  retiring  participant  as 
represented  by  the  stock  account  of  the  Fund.  The 
number  of  shares  to  be  distributed  to  any  partici- 
pant shall  be  limited  to  1,000." 

In  January,  1946,  the  common  stock  of  the  Com- 
pany was  split  three-for-one  and  the  50,000  share 
block,  after  distribution  of  7,163  to  participants  re- 
tiring in  1945,  became  128,511  shares  and  the  150,000 
share  block  became  450,000,  the  maximum  number 
of  shares  distributable  to  a  retiring  participant  be- 
coming 3,000.  To  December  31,  1953,  all  distributions 
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of  stock  to  ret iiMiig  ])artic',i pants  were  made  from  the 
original  5(),()0()  sliare  block. 

I).  The  Company's  contributions  measured  by  sal- 
ary under  Article  6('i)  of  the  Plan  were  credited  to 
the  $1,500,000  cost  of  the  50,000  share  block  until 
that  cost  was  entirely  covered  in  September,  1941, 
by  this  contribution  for  1940  amounting  to  $102,- 
206.97  and  dividcMid  credits  of  $1,397,793.03.  There- 
after such  contributions  were  credited  to  the  Re- 
serve for  Retirement  Account  for  the  y)urpose  of 
covering  the  $4,500,000  cost  of  the  150,000  share 
block.  On  December  31,  1953  there  was  in  the  Re- 
serve for  Retirement  Account  the  smn  of  $2,149,- 
996.23  and  the  balance  of  uncovered  cost  to  be  cov- 
ered by  future  annual  Company  contributions  meas- 
ured by  salary  under  Article  6(a)  was  $2,350,003.77. 

E.  After  paynient  therefrom  of  interest  on  the 
money  borrowed  to  purchase  the  stock  and  incidental 
Plan  expenses  not  borne  by  the  Company,  dividends 
received  by  the  Trustee  on  the  200,000  shares  of 
stock  (including  the  dividend  credit  of  $300,000  rep- 
resenting the  equivalent  of  dividends  of  $1.50  per 
share  paid  by  the  Company  on  its  outstanding  com- 
mon stock  in  1940  prior  to  the  date  the  Trustee  pur- 
chased the  stock,  being  the  adjustment  provided  for 
in  Article  5  of  the  Plan)  were  applied  to  cover  the 
cost  of  the  50,000  share  block  of  stock,  which  was 
covered  in  September,  1941.  Dividends  received  by 
the  Trustee  thereafter  were  credited  to  the  Dividend 
Account.  On  August  8,  1945,  the  Trustee  paid  the 
Company  $300,000,  the  amount  of  the  adjustment 
referred  to  above,  as  an  addition  to  the  purchase 
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price  of  the  stock  which  payment  was  charged 
against  the  Dividend  Account.  Participants'  ac- 
counts were  credited  with  their  proportionate  share 
of  the  net  balance  in  the  Dividend  Account  upon 
their  retirement  or  other  separation  from  the  Plan. 

32. 

Upon  separation  from  the  Plan,  whether  for  re- 
tirement or  otherwise,  the  total  credits  to  the  ac- 
count of  each  participant  consisted  of : 

(a)  all  of  his  own  contributions; 

(b)  his  share  of  the  Company's  contributions 
measured  by  profits ; 

(c)  his  share  of  the  Dividend  Account ; 

(d)  his  share  of  the  net  earnings  of  the  Fund ;  and 

(e)  commencing  with  July  1,  1949,  his  share  of 
the  insurance  companies'  rate  credits  (dividends) 
paid  under  the  Group  Annuity  Contracts  effective 
March  1,  1948. 

33. 

The  Plan  provided  that  a  participant  reaching 
retirement  status  would  receive  a  paid-up  non- 
assignable annuity  purchased  with  his  total  Plan 
credits  on  the  date  of  his  retirement,  together  with 
the  number  of  shares  of  Penney  Company  stock  to 
which  he  was  entitled  under  the  formula  provided 
in  the  Plan.  Retirement  for  a  participant  was  to  be 
effective  on  July  1st  of  the  year  in  which  he  reached 
retirement  status. 

34. 

The  Plan  provided  that  a  participant  lea\dng  the 
Plan  for  any  reason  prior  to  reaching  retirement 
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status,  or  in  the  case  of  death,  his  beneficiary,  would 
receive  in  cash  his  total  Plan  credits  as  of  the  date 
of  his  separation.  After  March  1,  1948,  such  a  par- 
ticipant received  such  credits  in  the  form  of  de- 
ferred annuities  surrenderable  for  cash  with  rights 
in  his  beneficiary  if  particii)ation  ceased  because  of 
death  to  receive  such  amounts  imder  the  death  bene- 
fit provisions  of  the  Group  Annuity  Contracts  held 
by  the  Trustee.  No  participant  leaving  the  Plan  for 
any  reason  (including  death)  before  reaching  re- 
tirement status  w^as  entitled  to  receive  any  of  the 
shares  of  stock  held  by  the  Trustee  for  distribution 
to  retiring  participants. 

35. 

During  the  period  1940  to  1953,  both  inclusive,  the 
total  receipts  of  the  Trust  Fund  under  the  Plan  were 
$93,478,047.51,  comprised  of  the  following  items : 

Dividends  on  Penney  Company 

stock  held  by  the  Trustee $18,767,057.95 

Company  contributions  under 
Article  6(a)   2,252,203.20 

Company  contributions  under 
Article  6(b)   17,986,969.84 

Participants'  contributions 50,170,113.52 

Fund  Earnings  1,015,799.08 

Rate  Credits  (dividends)  from  in- 
surance companies  (after  1948)       3,285,903.92 

36. 
During  the  period  1940  to  1953,  both  inclusive, 
credits  withdrawn  by  participants  ceasing  participa- 
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tion  before  reaching  retirement  status  aggregated 
$13,169,736.56,  comprised  of  the  following  items: 

Dividends    on   Penney    Company 

stock  held  by  the  Trustee $2,316,228.13 

Company  contributions  under  Ar- 
ticle 6(b)    2,477,527.66 

Participants'  contributions 7,850,563.22 

Fund  Earnings  206,889.92 

Rate  Credits  (dividends)  from  in- 
surance companies  (after  1948)        318,527.63 

37. 

During  the  period  1940  to  1953,  both  inclusive, 
credits  withdrawn  by  participants  who  reached  re- 
tirement status  aggregated  $10,981,476.76  comprised 
of  the  following  items : 

Dividends    on    Penney    Company 

stock  held  by  the  Trustee $2,124,514.64 

Company  contributions  under  Ar- 
ticle 6(b)  2,054,182.49 

Participants'  contributions 6,357,747.93 

Fund  Earnings  190,600.93    ^ 

Rate  Credits  (dividends)  from  in- 
surance companies  (after  1948)        254,430.77 

38. 
In  accordance  with  the  provisions  of  the  Plan,  the 
Company's  annual  contributions  measured  by  sal- 
aries under  Article  6(a),  totaling  $2,252,203.20  from 
1940  to  1953,  have  been  used  for  the  purpose  of  cov- 
ering the  cost  of  the  200,000  shares  of  stock,  as  ex- 
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plained  in  Findin^^  oi'  Fact  31,  subj)aragrapli  J>,  and 
no  i)art  of  sucli  contributions  was  credited  to  i)artici- 
pants'  accounts  or  withdrawn  by  participants. 

39. 
On  December  31,  1953,  participants'  total  credits 
under  the  Plan  amounted  to  $65,636,598.36,  covered 
to  the  extent  of  $63,286,594.59  by  Fund  assets  con- 
sisting of  cash  on  hand  and  receivable.  Government 
bonds  and  deferred  annuities  issued  by  four  insur- 
ance companies.  The  total  direct  contributions  to 
such  assets  by  the  participants  amounted  to  $35,961,- 
802.37.  The  difference  of  $2,350,003.77  between  par- 
ticipants' total  credits  and  the  foregoing  Fund  assets 
represented  the  remaining  uncovered  cost  on  the 
books  of  the  Fund  of  the  original  150,000  share 
block  of  stock,  to  be  covered  by  the  Company's  an- 
nual 2%  of  salary  contribution  under  Article  6(a). 
In  addition  to  the  foregoing  assets  the  Trustee  held 
on  December  31,  1953  for  distribution  to  retiring 
participants  under  the  terms  of  the  Plan  483,754 
shares  of  Penney  Company  stock,  having  a  market 
value  of  $36,039,673.00.  Penney  Company  has  had  an 
imbroken  profit  and  dividend  record  from  the  time 
of  its  incorporation  in  Delaware  in  1924. 

40. 
On  July  1  of  each  year  commencing  with  the  year 
1945  each  participant  who  had  attained,  or  in  that 
year  attained,  the  age  of  60,  as  defined  in  the  Plan, 
received  a  paid-up  non-assignable  amuiity  purchased 
vdih  his  Plan  credits  and,  without  cost,  a  number  of 
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the  shares  of  stock  held  by  the  Trustee  computed 
under  the  formula  of  the  Plan.  By  December  31, 
1953  the  Trustee  had  distributed  to  such  retiring 
participants  the  total  of  101,920  shares  of  Penney 
Company  stock  held  by  it  in  the  Fund  under  the 
Plan,  of  which  7,163  were  distributed  prior  to  the 
three-for-one  stock  split  in  1946. 

41. 

Each  participant  whose  participation  ceased  prior 
to  July  1,  1945,  or  thereafter  but  prior  to  such  par- 
ticipant's reaching  age  60,  as  defined  in  the  Plan,  or 
in  case  of  death,  his  beneficiary,  received  his  Plan 
credits  as  of  the  date  his  participation  ceased  but 
did  not  receive  any  of  the  shares  of  stock  held  by  the 
Trustee. 

42. 

The  purposes  of  the  Plan  were :  - 

(a)  to  inaugurate  a  compulsory  retirement  policy, 

(b)  to  help  provide  security  for  the  future, 

(c)  to  provide  liberal  benefits  on  retirement  and 
earlier  separation, 

(d)  to  constitute  an  improvement  over  the  for- 
mer outright  sales  of  Penney  Company  stock  from 
time  to  time  to  associates,  and 

(e)  to  act  as  a  further  incentive  to  those  who  were 
serving  and  preparing  to  serve 

(i)  by  providing  for  credits  to  accoimts  from 
Company  contributions  measured  by  profits 
and  from  dividends  on  the  Penney  Company 
stock  held  in  the  Trust,  and 
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(ii)  from  the  potential  ownership  of  Penney  Com- 
pany stock  to  be  received  upon  reaching  re- 
tirement status. 

43. 
The  stock  provisions  of  the  Retirement  Plan  are 
an  intej^ral  part  of  the  Plan. 

44. 

The  provisions  of  the  Plan,  including  those  for 
mandatory  retirement,  acquisition  of  Penney  Com- 
pany stock  by  the  Trustee,  distribution  of  such  stock 
to  i)articipants  reaching  retirement  status,  use  of 
dividends  for  the  benefit  of  participants  leaving  the 
Company  upon  retirement  or  earlier  separation,  par- 
ticipants' contril^utions  and  Company  contributions, 
constitute  a  unified  structure,  and  each  such  provi- 
sion is  inseparable  from  the  Plan  as  a  whole. 

441/2. 

A.  From  the  inception  of  the  Plan  in  1939 
through  1953,  the  Administrative  Committee  con- 
sisted of  men  who  were  participants  in  the  Plan,  ex- 
cept that  from  July  1, 1951  to  April,  1953,  Mr.  A.  W. 
Hughes,  who  had  ceased  to  be  a  participant,  was  on 
the  Administrative  Committee.  The  identity  of  such 
men  changed  from  time  to  time. 

B.  From  1943  to  April  20,  1946,  the  Operating 
Committee  consisted  of  8  men,  7  of  w^hom  were  par- 
ticipants. From  April  20,  1946  through  1951,  said 
Committee  consisted  of  7  participants,  except  that 
from  July,  1951,  to  the  end  of  1951,  Mr.  A.  W. 
Hughes  was  on  the  Operating  Conmiittee,  but  he 
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was  not  a  participant  in  the  Plan  during  that  pe- 
riod. During  both  periods  the  identity  of  the  mem- 
bers of  the  Operating  Committee  changed  from  time 
to  time. 

C.  From  1939  to  1951,  the  Board  of  Directors 
consisted  of  11  men.  From  1939  to  1945,  6  of  said  11 
men  were  participants  in  the  Plan.  In  1946,  5  of  said 
11  men  were  participants.  In  1947,  6  of  said  11  men 
were  participants.  From  1947  until  1950,  6  of  the  11 
were  participants.  In  1950  and  until  July  1,  1951, 
6  of  the  11  were  participants.  After  July  1,  1951, 
5  of  the  11  were  participants. 

D.  The  men  referred  to  in  subparagraphs  A,  B 
and  C  above  at  no  time  used  their  position  for  their 
own  benefit,  and  at  all  times  acted  in  good  faith  and 
for  the  benefit  of  the  trust. 

45. 

The  Plan  is  liberal  in  that,  although  only  partici- 
pants reaching  retirement  status  receive  shares  of 
stock  in  addition  to  their  other  credits,  a  participant 
leaving  the  employment  of  the  Company  at  any  time 
before  reaching  retirement  status,  regardless  of  his 
length  of  service  or  years  of  participation  or  the 
reason  for  his  separation,  not  only  receives  back  all 
of  his  own  contributions  to  the  Plan  but  also  re- 
ceives all  other  credits  to  his  account,  computed  in 
the  same  manner  as  though  he  had  reached  retire- 
ment status. 

46. 

The  fact  that  older  employees,  among  them  some 
members  of  the  Company's  Board  of  Directors,  who 
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were  among  the  first  to  quali i'y  i'or  rotiromont  with 
stock,  received  a  slightly  greater  number  of  shares 
than  younger  and  future  employees  will  receive 
when  they  retire,  does  not  render  the  Plan  unfair  or 
discriminatory.  There  is  a  sound  and  rational  basis 
for  permitting  employees  who  have  not  built  up 
large  credits  for  themselves  under  other  provisions 
of  the  Plan  to  receive  an  advantage  in  connection 
with  the  distrilnition  of  stock  under  the  formula  set 
forth  in  Finding  of  Fact  31,  subparagraph  C. 

47. 

The  Plan  is  generous  and  sound. 

48. 
The  Plan  does  not: 

(a)  encourage  any  passion  for  gambling, 

(b)  take  money  from  people  who  can  ill  afford 
to  lose  it, 

(c)  encourage  hope  of  gain  without  service  or 
effort, 

(d)  induce  habits  of  waste,  idleness  or  hatred  of 
honest  labor, 

(e)  promote  deterioration  of  moral  qualities,  or 

(f )  discourage  useful  business  and  industry. 
The  Plan  is  not  a  lottery  or  a  wagering  contract; 

neither  is  it  a  Tontine  contract. 

49. 
There  is  no  proper  basis  for  attacking  the  integ- 
rity of  the  executive  officers  and  members  of  the 
Penney  Company  Board  of  Directors  who  were  re- 
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sponsible  for  the  adoption  of  the  Plan,  and  who  are 
responsible  for  its  administration. 

50. 
Plaintiff  Wells,  during  the  period  of  his  partici- 
pation in  the  Plan  from  January  1,  1940  to  August 
31,  1948,  received  from  the  Penney  Company  reg- 
ular salary  totaling  $29,955,  and  in  addition  Manag- 
er's Contract  Compensation  totaling  $56,924.22.  He 
contributed  $13,929.70  from  his  Contract  Compensa- 
tion to  the  Trust  Fund  under  the  Plan. 

51. 

On  ceasing  participation  in  the  Retirement  Plan 
on  August  31,  1948  at  the  age  of  52  years,  plaintiff 
Wells  had  total  credits  in  the  Fund  of  $22,563.48, 

consisting  of : 

(a)  the  total  of  his  own  contributions 
amounting  to $13,929.70 

(b)  his  share  of  the  Company's  ex- 
cess profit  contributions  through 

1947  amounting  to 4,075.52 

(c)  his  share  of  the  Dividend  Ac- 
count at  August  31,  1948, 
amounting  to 4,558.26 


$22,563.48 


All  these  credits  were  used  to  purchase  for  him 
installment  refund  annuities  which  plaintiff  Wells 
elected  to  cancel,  receiving  his  total  credits  of  $22,- 
563.48  in  cash.  In  addition  he  received  on  April  1, 
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1949,  $643.83  representing  earning  credits  of  the 
Fund. 

52. 
Plaintiff  Albcrtsen,  during  the  period  of  his  par- 
ticipation in  the  Plan  from  January  1,  1940  to  De- 
cember 31,  1950,  received  from  the  Penney  Company 
regular  salary  totaling  $48,900,  and  in  addition  Man- 
ager's Contract  Compensation  totaling  $137,052.71. 
He  contributed  $30,213.13  from  his  Contract  Com- 
pensation to  the  Trust  Fund  under  the  Plan. 

53. 
I     On  ceasing,  participation  in  the  Retirement  Plan 
on  December  31,  1950  at  the  age  of  54  years,  plain- 
tiff Albertsen  had  total  credits  in  the  Fund  of  $52,- 
967.81,  consisting  of : 

(a)  the  total  of  his  own  contribu- 
tions amounting  to $30,213.13 

(b)  his  share  of  the  Company's  ex- 
cess profit  contributions  through 

1950  amounting  to 10,386.23 

(c)  his  share  of  the  Earnings  credit 
through  1950  amounting  to 1,104.89 

(d)  his  share  of  the  Dividend  Ac- 
count at  December  31,  1950, 
amounting  to 10,280.94 

(e)  his  share  of  insurance  companies' 
rate  credits  (dividends)  under 
the  Group  Annuity  Contracts 
amounting  to 982.62 


Total $52,967.81 
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All  these  credits  were  used  to  purchase  for  him, 
installment  refund  annuities  under  which  payments 
would  commence  on  August  1,  1956,  the  year  in 
which  he  would  be  60,  which  annuities  are  still  in 
force. 

54. 

There  is  no  evidence  in  the  case  that  plaintiff 
Wells,  plaintiff  Albertsen  or  any  other  former  par- 
ticipant in  the  Plan,  who  did  not  attain  retirement 
status,  made  any  claim  between  1940  and  the  com- 
mencement of  this  action  that  the  Plan  or  Trust 
Agreement  were  invalid  in  any  way. 

55. 

Plaintiffs  Wells  and  Albertsen,  as  well  as  all  for- 
mer participants  in  the  Plan  who  did  not  achieve 
retirement  status,  have  accepted  benefits  which  have 
included  large  contributions  by  the  Penney  Com- 
pany. The  Penney  Company  made  its  original  con- 
tribution and  its  subsequent  contributions  to  the 
Plan  on  the  basis  of  acceptance  forms  signed  by  all 
participants  in  which  they  agreed  to  be  bound  by 
the  terms  of  the  Plan  and  Trust  Agreement,  and  on 
the  basis  of  the  validity  of  the  Plan. 

56. 
The  action  brought  by  plaintiffs  Wells  and  Albert- 
sen  is  brought  by  them  on  behalf  of  themselves  and 
on  behalf  of  those  persons  who  were  participants  in 
the  Plan  during  1940  and  1941  and  whose  contribu- 
tions formed  one  source  of  the  receipts  used  by  the 
Trustee  in  repaying  the  loan  to  the   Continental 
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Bank  and  wlio  s('])arat('d  from  Uic.  l*lan  without  at- 
taining retirement  status,  and  the  heirs,  legal  repre- 
sentatives and  ])enefieiaries  of  such  former  partici- 
pants. 

57. 
The  persons  on  whose  behalf  the  plaintiffs  Wells 
and  Albertsen  have  brought  this  action  constitute  a 
class  of  former  participants  so  numerous  (being  in 
excess  of  690)  that  it  is  impracticable  to  bring  them 
all  before  the  Court.  Such  former  participants  are 
similarly  situated  with  respect  to  the  said  named 
plaintiffs  and  have  no  interests  that  are  in  conflict 
with  those  of  the  named  plaintiffs  and  are  ade- 
quately represented  by  said  named  plaintiffs. 

*  58. 

It  would  be  highly  inequitable  to  permit  plaintiffs 
Wells  and  Albertsen  to  recover  in  this  proceeding, 
either  on  their  own  behalf  or  on  behalf  of  the  class 
for  which  they  are  suing. 

]       Based  upon  the  foregoing  Findings  of  Fact  the 
Court  now  makes  the  f  oUow^ing : 


Conclusions  of  Law 
1. 
Diversity  of  citizenship  exists  between  plaintiffs 
Wells  and  Albertsen  and  defendants  and  has  existed 
since  the  commencement  of  the  action.  The  amount 
in  controversy  exceeds,  exclusive  of  interest  and 
costs,  $3,000.00.  The  Court,  therefore,  has  jurisdic- 
tion over  this  case  under  28  U.S.C.  Sec.  1332. 
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2. 

This  action  is  properly  maintainable  in  this  Court 
by  the  plaintiffs  Wells  and  Albertsen  as  a  class  ac- 
tion under  Rule  23(a)(1)  of  the  Federal  Rules  of 
Civil  Procedui'e. 

3. 

The  Trustee  adequately  represents  the  interests  of 
all  present  participants  in  the  Plan  and  it  is  there- 
fore not  necessary  that  such  participants  be  made 
parties  in  this  action  under  Rule  19  of  the  Federal 
Rules  of  Civil  Procedure. 

4. 

The  J.  C.  Penney  Company  Profit-Sharing  Retire- 
ment Plan  (for  Management  Staff)  and  Trust 
Agreement  in  coimection  therewith  are  to  be  con- 
strued in  accordance  with  the  laws  of  the  State  of 
New  York. 

5. 

The  stock  distribution  provisions  of  the  Penney 
Company  Retirement  Plan  are  valid  and  legal  and 
do  not  involve  a  lottery  or  other  illegal  scheme. 


6. 

The  prohibition  against  lotteries,  bookmaking  and 
gambling  in  the  Xew  York  Constitution  and  the 
New  York  Statutes  defining  a  lottery  were  never 
designed  to  nor  do  they  cover  a  situation  of  the  kind 
involved  in  this  action  in  which  stock  is  distributed 
to  employees  who  qualify  under  retirement  or  pen- 
sion plans. 

7. 

The  provisions  of  the  Penney  Company  Retire- 
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merit  Plan  under  which  stock  is  held  for  distribution 
to  employees  who  attain  retirement  status  do  not 
violate  the  prohibition  against  lotteries,  bookmaking 
and  gambling  in  the  New  York  Constitution  and  the 
New  York  Statutes. 

8. 
The  stock  distribution  provisions  of  the  Penney 
Company  Retirement  Plan  do  not  violate  the  public 
policy  of  the  State  of  New  York. 

9. 

The  stock  provisions  of  the  Retirement  Plan  are 
an  integral  part  of  the  Plan. 

10. 
^  Whether  the  stock  provisions  are  considered  sep- 
arately or  in  connection  with  other  portions  of  the 
Retirement  Plan,  the  distribution  of  stock  to  only 
those  persons  who  reach  retirement  age  and  other- 
wise qualify  under  the  Plan  is  a  valid  and  legal  ar- 
rangement. 

11. 
The  Retirement  Plan  and  Trust  Agreement  and 
amendments  thereto  have  at  all  times  been  qualified 
as   an   employees'   trust   under   Sections    165    and 
165(a)  of  the  Internal  Revenue  Code. 

12. 

The  stock  provisions  of  the  Retirement  Plan  do 
not  conflict  with  Federal  tax  law. 

13. 
The  fact  that  older  employees,  among  them  some 
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members  of  the  Company's  Board  of  Directors,  who 
were  among  the  first  to  qualify  for  retirement  with 
stock,  received  a  slightly  greater  nmnber  of  shares 
than  younger  and  future  employees  will  receive 
when  they  retire,  does  not  render  the  Plan  fraud- 
ulent or  illegal. 

14. 
There  is  no  basis  for  attacking  the  integrity  of 
the  executive  officers  and  members  of  the  Penney 
Company  Board  of  Directors  who  were  responsible 
for  the  adoption  of  the  Plan,  and  who  are  responsi- 
ble for  its  administration. 

15. 

The  Retirement  Plan  and  Trust  Agreement  be- 
came a  binding  contract  between  the  Penney  Com- 
pany and  each  participant,  including  plaintiffs, 
when  such  participant  executed  and  delivered  to  the 
Penney  Company  his  Participant's  Acceptance 
Form. 

16. 

All  funds  received  by  the  Trustee  from  Company 
contributions,  participants'  contributions,  dividends 
on  Penney  Company  stock  and  earnings  of  the  Fund 
together  with  the  200,000  shares  of  Penney  Company 
stock  became  the  property  not  of  any  participant, 
but  of  the  Trustee,  subject  only  to  the  terms  of  the 
Retirement  Plan  and  Trust  Agreement. 

17. 

In  one  sense,  all  of  the  company's  contributions 
can  be  characterized  as  being  part  of  the  compensa- 
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tion  paid  to  participants;  but  tliat  docs  not  mean 
that  the  participants  were  entitled  to  receive  such 
contributions  or  the  benefits  thereof  in  a  manner 
other  than  that  specified  in  the  Plan  itself ;  nor  does 
it  mean  that  the  loan  with  which  the  stock  was  pur- 
chased was  repaid  solely  from  funds  contributed  by 
the  participants. 

18. 

No  participant  had  or  has  any  right  or  interest 
with  respect  to  the  shares  of  Penney  Company  stock 
at  any  time  held  by  the  Trustee  of  the  Plan  except 
as  prescribed  by  the  terms  and  conditions  of  the 
Plan. 

19. 

The  Court  has  already  found  that  the  Plan  is 
valid,  but  even  if  by  some  technical  construction  the 
Plan  was  found  to  constitute  a  lottery  or  other  il- 
legal scheme,  it  would,  under  all  the  facts  and  cir- 
cumstances herein,  be  highly  inequitable  to  permit 
plaintiffs  to  recover  either  on  their  own  behalf  or  on 
behalf  of  the  class  for  which  they  are  suing. 

20. 
Neither  plaintiffs  nor  any  member  of  the  class 
whom  they  represent  is  entitled  to  receive  any  shares 
of  the  Penney  Company  stock  held  by  the  Trustee  of 
the  Penney  Company  Retirement  Plan. 

21. 

Defendants  are  entitled  to  have  judgment  entered 
in  their  favor  and  against  plaintiffs  Wells  and  Al- 
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bertsen  and  against  each  and  every  member  of  the 
class  whom  they  represent. 

Dated:  Portland,  Oregon  this  8th  day  of  March, 
1956. 

/s/  GUS  J.  SOLOMON, 
District  Judge. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  March  8, 1956. 


In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  6095 

HARVEY  L.  WELLS  and  HARRY  J.  ALBERT- 
SEN,  on  behalf  of  themselves,  and  others  simi- 
larly situated.  Plaintiffs, 

vs. 

J.  C.  PENNEY  COMPANY,  a  corporation,  and 
THE  CHASE  MANHATTAN  BANK,  a  cor- 
poration, successor  in  interest  to  The  Chase 
National  Bank  of  the  City  of  New  York, 

Defendants. 


FINAL  JUDGMENT 


I 


This  cause  came  on  regularly  for  trial  on  the  23rd 
day  of  June,  1954,  before  the  Honorable  Gus  J. 
Solomon,  undersigned  Judge  of  the  above  entitled 
Court,  sitting  without  a  jury.  Plaintiffs  appeared  in 
person,  and  by  and  through  Ralph  H.  King,  Fred- 
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erick  Yerke,  Jr.,  and  Paul  R.  Meyer  (Kin^,  Miller, 
Anderson,  Nash  &  Yerke),  of  their  attorneys.  De- 
fendant, J.  C.  Penney  Company,  a  corporation  ap- 
I)eared  by  and  through  Clarence  J.  Young  and 
Wayne  Hilliard  (Koemer,  Young,  McColloch  & 
Dezendorf),  W.  H.  Dannat  Pell,  Henry  Stone  and 
C.  Robert  Roll  (Pell,  Butler,  Curtis  &  LeViness),  of 
its  attorneys.  Defendant,  The  Chase  National  Bank 
of  the  City  of  New  York,  a  national  banking  asso- 
ciation, a  predecessor  in  interest  to  defendant  The 
Chase  Manhattan  Bank,  a  corporation,  appeared  by 
and  through  Clarence  J.  Young  and  Wayne  Hilliard 
(Koerner,  Young,  McColloch  &  Dezendorf),  of  at- 
torneys for  said  Defendant.  Said  The  Chase  Man- 
hattan Bank  having,  subsequent  to  trial  but  prior  to 
judgment  herein,  been  substituted  as  a  party  defend- 
ant in  place  of  The  Chase  National  Bank  of  the  City 
of  New  York  at  this  time  appears  by  and  through 
Clarence  J.  Young  and  Wayne  Hilliard  (Koerner, 
Young,  McColloch  &  Dezendorf),  of  attorneys  for 
said  substituted  defendant. 

The  issues  raised  by  the  Pre-trial  Order  having 
been  duly  tried  and  the  Court  having  filed  its  opin- 
ion on  the  29th  day  of  December,  1955  and  the  Court 

on  the day  of ,  1956  having  filed 

its  Findings  of  Fact  and  Conclusions  of  Law  direct- 
ing judgment  as  hereinafter  pro^dded  and  being 
fully  ad^dsed  in  the  precises,  it  is  now^ 

Ordered,  Adjudged  and  Decreed,  that  judgment 
be  and  the  same  is  hereby  entered  in  favor  of  de- 
fendants ;  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  action 
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herein  be  and  the  same  is  hereby  dismissed  on  the 
merits  as  to  the  plaintiffs,  Harvey  L.  Wells  and 
Harry  J.  Albertsen  and  as  to  each  and  every  mem- 
ber of  the  class  whom  they  represent. 

Dated:  Portland,  Oregon  this  8th  day  of  March, 
1956. 

/s/  GUS  J.  SOLOMON, 
District  Judge 

[Endorsed] :  Filed  March  8,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Harvey  L.  Wells  and 
Harry  J.  Albertsen,  on  behalf  of  themselves,  and 
others  similarly  situated,  plaintiffs  above  named,  do 
hereby  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  final  judgment  en- 
tered in  this  action  on  March  8,  1956. 

/s/  KING,  MILLER,  ANDERSON, 
NASH  &  YERKE 

/s/  RALPH  H.  KING 

/s/  FREDRIC  A.  YERKE,  JR. 

/s/  PAUL  R.  MEYER 

Attorneys  for  Plaintiffs 
Acknowledgment  of  Service  Attached. 
[Endorsed] :  Filed  April  5, 1956. 
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[Title  oi*  District  Court  and  Cause] 

BOND  ON  APPEAL 

Know  All  Men  liy  These  Pr(!sents  that  we,  Harry 
J.  Albertscn,  as  Principal,  and  United  Pacific  In- 
surance Company,  a  corporation  of  the  State  of 
Washington,  having  an  office  and  usual  place  of 
business  in  the  City  of  Portland,  County  of  Mult- 
nomah, State  of  Oregon,  as  Surety,  are  held  and 
firmly  bound  unto  J.  C.  Penney  Company  and  The 
Chase  Manhattan  Bank,  defendants  above  named,  in 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250),  law- 
ful money  of  the  United  States  of  America,  for 
which  payment  well  and  truly  to  be  made  unto  said 
J.  C.  Penney  Company  and  The  Chase  Manhattan 
Bank,  their  successors  and  assigns,  we  bind  our- 
selves, our  heirs,  personal  representatives,  successors 
and  assigns,  jointly,  severally  and  firmly  by  these 
presents. 

Whereas,  lately  in  an  action  pending  in  the 
United  States  District  Court  for  the  District  of  Ore- 
gon between  Harvey  L.  Wells  and  Harry  J.  Albert- 
sen,  on  behalf  of  themselves,  and  others  similarly 
situated,  as  plaintiffs,  and  J.  C.  Penney  Company 
and  The  Chase  Manhattan  Bank,  as  defendants,  a 
judgment  w^as  entered  against  plaintiffs,  and  plain- 
tiffs having  filed  a  notice  of  apj^eal  from  said  judg- 
ment to  reverse  said  judgment  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, 

Now  the  condition  of  this  obligation  is  such  that, 
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if  the  said  plaintiffs  shall  pay  the  costs  if  the  appeal 
is  dismissed  or  the  judgment  affirmed  or  such  costs 
as  the  appellate  court  may  award  against  plaintiffs 
if  the  judgment  if  modified,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

In  Witness  Whereof,  Harry  J.  Albertsen,  as 
Principal,  and  United  Pacific  Insurance  Company, 
as  Surety,  have  caused  their  names  to  be  hereto 
signed  by  their  representatives  duly  authorized 
thereto,  and  said  Surety  has  caused  its  corporate 
seal  to  be  hereto  affixed  by  its  attorney  in  fact,  this 
2nd  day  of  April,  1956. 

HARRY  J.  ALBERTSEN 
By  FREDRIC  A.  YERKE,  JR. 

Of  his  Attorneys 

UNITED  PACIFIC  INSURANCE 
COMPANY 

[Seal]     By   EMMA  M.  KEMP, 

Attorney  in  Fact 

Acknowledgment  of  Service  Attached. 
[Endorsed]  :  Filed  April  5,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TRANSMITTING  ORIGINAL 
EXHIBITS 

Plaintiffs  having  designated  the  following  exhib- 
its to  be  included  in  the  record  on  appeal  in  the 
above  entitled  and  numbered  action,  pursuant  to  the 
provisions  of  Rule  75  (i)  of  the  Federal  Rules  of 
Civil  Procedure,  and  the  court  having  considered 
the  matter  and  being  fully  advised  in  the  premises, 
it  is  hereby 

Ordered  that  the  clerk  of  this  court  transmit  to 
the  clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  the  originals,  in  lieu  of  copies,  of 
the  following  Exhibits : 

1,  lA,  2  through  9,  12,  14,  16,  18,  20,  22,  31,  37 
through  39,  51,  55,  67  through  77,  79,  90,  91,  96,  99, 
102  through  104,  109,  111,  114,  115,  120,  122  through 
127,  129  through  139D,  140,  141,  145  through  155, 
174,  175,  185  through  193,  194  through  207,  208A 
through  D,  210,  211,  215A  through  H,  222A  through 
D,  227A,  233  through  244,  245  through  254H,  260 
through  263,  280,  282A  through  J,  292,  303  through 
305,  309  through  311,  312A  through  D,  313  through 
320,  323  through  326,  329  through  335. 

Dated  this  13th  day  of  April,  1956. 

/s/  GUS  J.  SOLOMOlSr,  f  j 

Judge 

[Endorsed] :  Filed  April  13,  1956. 
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In  the  United  States  District  Court 
for  the  District  of  Oregon 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Com- 
plaint; Answer  of  defendant  the  Chase  National 
Bank  of  The  City  of  New  York;  Answer  of  defend- 
ant J.  C.  Penney  Company ;  Opinion  of  Judge  Solo- 
mon; Order  of  substitution  of  party  defendant; 
Findings  of  fact  and  conclusions  of  law ;  Final  judg- 
ment; Notice  of  appeal;  Bond  on  appeal;  Designa- 
tion of  contents  of  record  on  appeal;  Order  trans- 
mitting original  exhibits  and  Transcript  of  docket 
entries,  constitute  the  record  on  appeal  from  a  judg- 
ment of  said  court  in  a  cause  therein  nmnbered  Civil 
6095  in  which  Harvey  L.  Wells  and  Harry  J.  Al- 
bertsen,  on  behalf  of  themselves,  and  others  simi- 
larly situated  are  the  appellants  and  J.  C.  Penney 
Company,  a  corporation,  and  The  Chase  Manhattan 
Banl^,  a  corporation,  successor  in  interest  to  The 
Chase  National  Bank  of  the  City  of  New  York  are 
the  appellees ;  that  the  said  record  has  been  prepared 
by  me  in  accordance  with  the  designation  of  con- 
tents of  record  on  appeal  filed  by  the  appellant,  and 
in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  there  is  enclosed  herewith 
the  reporter's  transcript  of  proceedings.  The  Pre- 
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trial  order  is  being  forwarded  undc^r  separate  cover 
and  the  exhibits  are  being  forwarded  by  the  attor- 
neys for  the  appellants. 

I  further  certify  that  the  cost  of  filing  the  notice 
of  appeal,  $5.00  lias  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  9th  day  of  May,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk 

By   THORA  LUND, 

Deputy 


United  States  District  Court 
District  of  Oregon 

Civil  No.  6095 

HARVEY  L.  WELLS  and  HARRY  J.  ALBERT- 
SEN,  on  behalf  of  themselves  and  other  simi- 
larly situated.  Plaintiffs, 

vs. 

J.  C.  PENNEY  COMPANY,  a  corporation,  and 
THE  CHASE  NATIONAL  BANK  OF  THE 
CITY  OP  NEW  YORK,  a  national  banking 
association,  Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Portland,  Oregon,  June  23,  1954 
Before:     Honorable    Gus    J.    Solomon,    District 
Judge. 
Appearances:     Messrs.  Ralph  H.  King,  Fredric 
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A.  Yerke,  Jr.,  and  Paul  Meyers,  of  Attorneys  for 
Plaintiff.  Messrs.  Clarence  J.  Young,  W.  H.  Dan- 
net  Pell,  Henry  Stone,  Robert  Roll,  and  Wayne 
Hilliard,  of  Attorneys  for  Defendants. 

Court  Reporters:  Gordon  R.  Griffiths  and  John 
S.  Beckwith.  [1*] 

The  Court:  Let's  consider  the  time  for  filing 
briefs  in  the  Wells- Albertsen  case.  When  can  you 
get  in  the  first  brief? 

Mr.  King:  It  is  pretty  hard  to  write  two  briefs 
at  the  same  time.  We  could  probably  have  our  brief 
in  by  the  date  that  theirs  is  due  in  the  other  case, 
on  the  10th  of  August. 

The  Court:  You  will  have  until  the  10th  of 
August  for  the  first  brief. 

Mr.  Young:  And  three  weeks  for  us,  your 
Honor,  thereafter. 

The  Court:  That  is  September  1st.  How  about 
the  14th  of  September  for  the  reply? 

Mr.  King:    That  is  fine. 

The  Court:  Then  I  will  try  to  get  the  decision 
out  by  the  end  of  September. 

Has  the  Pre-Trial  Order  in  the  Wells- Albertsen 
case  been  signed  already? 

Mr.  King:     Yes,  it  has,  your  Honor. 

Mr.  Young:    Yes. 

Mr.  King:  There  is  that  one  page  to  be  substi- 
tuted. 4 

The   Court:     I   have   already   signed  it,   and   I 


i 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  orig- 
inal certified  Transcript  of  Record. 
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think  Mr.  Bishoj)  lias  made  tho  change.  I  have  read 
the  Pre-Trial  Order  in  its  entirety  on  this  one. 

Mr.  King:  Very  well,  your  Honor.  We  this  [2] 
morning  handed  Counsel  for  the  defendants 

Mr.  Young:  If  the  Court  please,  may  I  inter- 
nipt  Counsel  just  a  moment? 

At  this  time  the  defendants  move  the  Court  for 
an  order  dismissing  the  Wells-Albertsen  action 
upon  the  ground  that  on  the  basis  of  the  facts 
shown  in  the  Statement  of  Agreed  Facts  in  the  Pre- 
Trial  Order  it  is  clear  that  the  Plan  and  Tnist 
Agreement  in  so  far  as  they  relate  to  the  stock 
feature  cannot  conceivably  be  a  lottery,  as  the 
plaintiff  claims;  that  the  Penney  Company's  re- 
tirement plan,  approved  by  the  stockholders  of  the 
company  in  1940,  serves  a  valid  business  purpose 
in  providing  benefits  for  the  members  of  the  Man- 
agement staff  of  the  company,  approximately  1950 
of  whom  are  now  participants. 

The  grounds  upon  which  the  plaintiffs  claim  it  is 
a  lottery  are  that  the  stock  held  by  the  Trustee 
of  the  Plan  is  only  distributable  to  participants 
reaching  the  retirement  age  of  60  and  who  remain 
in  the  employ  of  the  company  until  that  age.  As  a 
matter  of  law,  such  conditions  imi)osed  upon  the 
right  to  receive  these  shares  of  stock  cannot  con- 
vert this  plan  or  any  part  of  it  into  a  lottery;  that 
the  condition  requiring  service  in  the  company's 
employ  until  age  60  is  a  valid  part  of  the  contract 
of  employment  between  the  participants  and  the 
company. 

The  Court:   The  motion  is  denied.  Go  ahead.  [3] 
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That  means  without  prejudice.  I  may  find  with  you 
subsequently,  but  at  this  stage  I  am  going  to  listen 
to  all  the  evidence. 

Mr.  Young:     I  understand. 

Mr.  King:  This  morning,  your  Honor,  we  pre- 
sented counsel  for  the  defendants  with  a  list  of  the 
exhibits  which  we  desire  to  offer  at  this  time  and 
which  I  will  read  into  the  record: 

Exhibits  1,  1-A,  2,  3,  4,  5,  6,  23,  55,  74,  75,  76, 
77,  123,  124,  125,  140,  141,  159,  160,  185,  186,  187, 
188,  189,  190,  191,  192,  193,  208-A,  208-B,  208-C, 
208-D,  210,  211,  222-A,  222-B  222-C,  222-D,  329, 
330,  331,  332,  333  and  334. 

The  Court:     Are  you  prepared  to 

Mr.  Young:     No,  we  are  not,  your  Honor. 

The  Court:    All  right.  Tomorrow  morning. 

Mr.  Young:  May  I  ask  until  tomorrow  morning 
at  10:00  o'clock? 

The  Court:  Yes.  Do  you  know  at  this  time  what 
exhibits  you  propose  to  offer?  j 

Mr.  Young:     No,  Ave  don't,  your  Honor.  " 

The  Court:  All  right.  At  10:00  o'clock  tomor- 
row morning.  Would  you  mind  giving  Mr.  King  a 
statement  around  9:30  tomorrow  morning? 

Mr.  Young:    Yes,  your  Honor. 

Mr.  King:     Thank  you,  your  Honor. 

Now,  your  Honor,  following  the  suggestion  [4] 
your  Honor  made  the  other  day,  in  order  to  avoid 
repetition,  with  the  consent  of  Counsel  I  would  like 
to  indicate  the  portions  of  the  following  depositions 
that  I  would  like  to  have  set  forth  in  the  record  as 
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ii"  they  had  been  read  into  llie  j-eeoi-d  in  the  usual 
j)rocedure. 

The  Court:  Is  there  any  objection  to  that,  Mr. 
Young? 

Mr.  Young:  I  have  no  objection  to  the  principle 
of  avoiding  rei:)etition.  We  merely  will  wish  to  re- 
serve our  objections  to  the  relevancy  or  materiality 
of  the  particular  sections. 

The  Court:     That  is  all  right.  You  can  do  that. 

Mr.  Young:  May  I  make  this  inquiry,  your 
Honor?  It  is  a  technical  matter  of  taking  these 
page  by  page.  May  we  have  until  tomorrow  morn- 
ing also  to  note  our  objections  to  the  portions? 

The  Court:  Oh,  yes.  I  will  assume  that  you  are 
objecting  to  everythiuii;. 

Mr.  Young:  That  is  a  fairly  safe  assumption, 
your  Honor. 

Mr.  King:  The  first  is  the  deposition  of  xV.  J. 
Raskopf,  and  the  x^ortions  are: 

Beginning  at  the  beginning  of  the  deposition  on 
Page  3  and  continuing  to  the  end  of  the  fourth 
line  from  the  bottom  of  Page  7,  Avhich  reads,  "Mr. 
Young:  It  may  be  so  stipulated."  [5] 

Excerpts  From  Deposition  of 

A.  J.  RASKOPF 

"A.  J.  Raskopf,  called  as  a  witness,  being  duly 
sworn,  testified  as  follows: 

''Mr.  King:  Mr.  Young  has  some  stipulations 
that  he  washes  to  place  in  the  record,  and  as  I  mi- 
derstand  it,  Mr.  Young,  they  will  be  applicable  to 
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(Deposition  of  A.  J.  Raskopf.) 
all  the  depositions  that  are  taken  in  New  York 
without  being  reinserted  in  the  record  under  such 
separate  deposition,  is  that  correct? 

''Mr.  Young:  That  is  correct.  Proceeding,  then, 
Mr.  King,  with  the  stipulations,  they  are  as  follows : 

"Notices  of  taking  depositions  of  certain  witnes- 
ses have  been  served  in  each  of  the  two  pending 
cases,  namely  Burkitt  versus  Penney  Company  and 
Chase  Bank  and  Wells  and  Albertsen  versus  the 
same  defendants;  in  addition,  subpoenas  for  certain 
witnesses  have  been  served;  it  is  agreed,  however, 
that  to  avoid  the  necessity  of  taking  each  deposition 
twice  the  court  reporter  may  designate  two  copies 
of  the  depositions  as  originals,  one  for  use  in  so  far 
as  applicable  in  the  Burkitt  case,  the  other  for  use 
in  so  far  as  applicable  in  the  Wells  and  Albertsen 
case.  This  understanding,  however,  is  without 
prejudice  to  the  rights  of  the  defendants  [6]  to 
contend  that  the  two  actions  should  or  should  not 
be  consolidated  for  trial. 

"It  is  further  stipulated  that  notwithstanding  the 
circumstance  that  the  notices  of  taking  depositions 
and  subpoenas  served  fix  specific  times  for  the  hear- 
ings at  the  board  of  directors'  room  of  J.  C.  Pen- 
ney Company  in  New  York,  the  actual  time  when 
any  specific  deposition  is  taken  shall  be  fixed  in  ac- 
cordance with  the  reasonable  convenience  of  wit- 
ness and  counsel. 

"In  addition,  to  avoid  the  necessity  of  transport- 
ing voluminous  documents  from  The  Chase  Bank 
in  New  York  City  to  the  board  of  directors'  room 
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(Deposition  oi'  A.  J.  Raskopf.) 
of*  the  Penney  Company  in  the  same  city,  the  depo- 
sitions of  the  witnesses  Gardner  and  T3iirrows  may 
])(^  taken  at  the  conference  room  of  The  Chase 
National  Bank,  No.  15  Broad  Street,  New  York 
City. 

"It  is  further  stipulated  that  in  respect  to  any 
original  documents  which  may  he  identified  as  ex- 
hibits to  any  deposition  photostats  or  other  true  and 
complete  copies  may  be  substituted  with  the  same 
force  and  effect  as  the  original,  and  such  original 
document  may  be  withdrawn  by  any  party  who 
produces  such  documents.   [7] 

"Mr.  King,  there  is  one  other  general  stipulation 
that  I  had  in  mind,  but  I  would  suggest  that  you 
dictate  at  this  time  the  specific  ones  that  you  wdsh, 
and  then  I  can  add  one  further  at  the  end. 

"Mr.  King:  The  stipulations  proposed  by  Mr. 
Yoimg  are  acceptable. 

"I  offer  the  following  stipulation: 

''That  the  pages  of  the  deposition  of  each  wit- 
ness be  numbered  consecutively  and  that  any  fur- 
ther de])ositions  taken,  whether  intervening  or  not, 
be  numbered  consecutively  throughout  the  entire 
depositions  to  be  taken  under  the  notices  now^  out- 
standing at  New  York. 

*'It  is  further  stipulated  that  a  notary  other  than 
Mr.  Bonynge  may  swear  mtnesses,  but  that  Mr. 
Bonynge  shall  make  the  certificate  to  the  deposition 
of  such  witnesses  and  shall  make  a  separate  certi- 
ficate for  each  witness  in  each  of  the  two  cases. 

"l\Ir.  Young:     The  purpose   of  this  portion   of 
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your  stipulation  is  to  make  it  possible  as  I  under- 
stand for  Mr.  Bonynge  to  provide  us  with  daily 
copy. 

"Mr.  King :    That  is  right. 

"Mr.  Young:  Is  that  all  that  you  have,  [8] 
Mr.   King? 

"Mr.  King:  It  is  further  stipulated  that  in  read- 
ing any  deposition  taken  as  provided  in  the  notices 
and  foregoing  stipulations  the  word  ^plaintiffs'," 
plural  possessive,  and  'plaintiff's,'  singular  posses- 
sive or  'plaintiffs,'  plural,  or  'plaintiff,'  singular, 
shall  be  read  in  accordance  with  the  heading  of  the 
case  in  which  the  deposition  is  returned. 

"It  is  further  stipulated  that  exhibits  produced 
on  the  various  depositions  shall  be  numbered  con- 
secutively, commencing  with  those  produced  in 
the  first  deposition  and  continuing  through  to  the 
end  of  all  depositions  to  be  taken. 

"Mr.  Young:  The  stipulations  as  you  have  dic- 
tated them  are  satisfactory  to  the  defendants.  I  do 
want  to  get  this  general  stipulation  if  it  is  agree- 
able to  you,  that  except  as  otherwise  stipulated 
specifically  between  counsel  it  is  understood  that  the 
depositions  in  the  Burkitt  case  and  the  Wells  and 
Albertsen  case  are  subject  to  and  governed  by  the 
applicable  Rules  of  Ci^dl  Procedure.  ^ 

"Mr.  King:  I  would  suggest  a  further  stipula- 
tion, Mr.  Young.  May  it  be  stipulated  that  [9] 
unless  at  the  time  an  exhibit  is  offered  for  marking 
as  an  exhibit  you  specifically  interpose  an  objection 
to  its  proper  identification  that  it  shall  be  deemed 
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that  th(^  identification  of  the  exliibit  was  sufficient 
and  i)roper,  but  that  the  same  shall  be  subject  to 
your  objection  as  to  materiality  and  relevancy  in 
subsequent  proceedings'? 

"Mr.  Young:    It  may  be  so  stipulated." 

Then,  turning  to  Page  9,  the  first  two  questions 
and  answers: 

"Q.    Your  name  is  A.  J.  Raskopf? 

''A.     That  is  right. 

"Q.    And  where  do  you  reside? 

"A.     Garden  City,  Long  Island,  New  York." 

Beginning  again  at  the  bottom  of  Page  9  with 
the  question,  and  continuing  to  the  third  line  on 
Page  10: 

"Q.     And  what  year  w^re  you  elected  secretary? 

*'A.     As  of  January  1,  1932. 

"Q.  And  you  have  been  secretary  ever  since  that 
date?  ''A.     I  have." 

Page  112,  beginning  with  the  first  question  which 
appears  about  the  center  of  the  page,  and  going 
through  the  marking  of  the  exhibit,  which  is  right 
about  the  middle  of  [10]  Page  113: 

"Q.  Have  you  a  copy  of  the  profit-sharing  plan 
presented  to  the  meeting  of  the  stockholdei'^  on 
March  21,  1940? 

"A.  I  have  a  copy  of  the  Retirement  Plan  which 
was  presented  at  the  stockholders'  meeting  of  March 
21,  1940. 

'*Q.  It  was  presented  there  for  their  considera- 
tion, wasn't  it? 

"A.    Yes,   it  was   there,   and   available   for 
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"Q.  That  is  the  one  that  is  referred  to  in  the 
minutes  of  that  meeting,  is  it  not?  "A.    Yes. 

''Mr,  King:  I  ask  that  that  be  marked  Exhibit 
1-A  to  the  deposition  of  this  witness. 

"Mr.  Stone:     You  want  it  marked  Exhibit  l-A? 

"Mr.  King:  Yes,  it  relates  to  those  minutes  and 
therefore  comes  right  in  as  a  part  of  it. 

"Mr.  Stone:    It  is  just  out  of  order. 

"Mr.  King:  It  is  with  the  intent  that  you  can 
work  it  in  and  go  down  the  line  of  the  index  and 
get  a  statement  of  the  attachments  that  relate  to  it. 

"(Document  headed  'Profit-Sharing  Retire- 
ment Plan  (for  J.  C.  Penney  Company  [11] 
management  staff)'  consisting  of  17  photo- 
static sheets,  was  marked  Plaintiffs'  Exhibit 
1-A  for  identification.  Deposition  of  A.  J.  Ras- 
kopf, Cases  5965  and  6095,  October  29,  1951, 
C.  B.)" 

Now,  going  from  there  to  Page  424,  beginning 
with  the  first  question  on  that  page,  and  continuing 
through  Line  4  on  Page  425: 

"Q.  Mr.  Raskopf,  according  to  some  of  the 
minutes  now  in  evidence  steps  were  taken  by  you 
as  representing  the  company  to  qualify  this  profit- 
sharing  retirement  plan  imder  Section  165-A  of  the 
Internal  Revenue  Code. 

"A.     That  is  right. 

"Q.  Can  you  state  whether  or  not  the  contri- 
butions made  by  the  company  under  paragraphs 
6-A  and  6-B  of  the  Plan  have  been  taken  by  the 
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company  as  deductions  of  compensation  in  the  re- 
turns filed  with  the  Internal  Revenue  Bureau? 

"A.  No,  Mr.  Kinff,  they  have  not  been  taken  as 
deductions  as  compensation.  They  have  been  taken 
as  deductions  for  contributions  to  the  retirement 
plan. 

"Q.     Under  Section  165-A  of  the  Code? 

"A.    Yes.  [12] 

"Q.  But  they  have  been  ever  since  the  Plan 
was  first  effective?  **A.    Yes,  sir." 

That  is  all  there  is  of  the  deposition  of  Mr.  Ras- 
kopf. 

Now,  takinc^  up  next  the  deposition  of  Herbert 
H.  Schwamb,  Page  691,  beginning  at  the  top  of  the 
page,  and  continuing  through  the  seventeenth  line 
on  Page  693,  which  line  is  also  the  seventh  line 
from  the  bottom  and  ends  mth  the  words  *'Yes, 
sir. " 

Excerpts  From  Deposition  of 

HERBERT  H.   SCHWAMB 

"Herl^ert  H.  Schwamb,  called  as  a  witness,  being 
duly  sworn,  testified  as  follows: 

"Mr.  King:  I  wish  to  call  your  attention  to  the 
fact  that  the  notice  of  the  taking  of  the  deposition 
of  Mr.  Schwamb  does  not  give  notice  of  the  taking 
of  his  deposition  in  the  capacity  of  a  vice-president 
of  J.  C.  Penney  Company.  I  msh  to  inquire  as  to 
whether  or  not  you  are  willing  to  stipulate  that 
Mr.  Schwamb  may  be  examined  as  a  vice-president 


272       E.  L,  Wells  and  H.  J.  ATbertsen,  vs. 

(Deposition  of  Herbert  H.  Schwamb.) 

of  J.  C.  Penney  Company  and  his  deposition  taken 

in  that  capacity. 

"Mr.  Young:    It  is  so  stipulated. 

"Direct  Examination 

"Q.  (By  Mr.  King)  :  Will  you  state  your  name 
to  the  reporter,  please.  [13] 

"A.     Herbert  H.  Schwamb. 

"Q.    Where  do  you  reside? 

"A.    45  West  54th  Street,  New  York. 

"Q.  You  started  with  the  predecessor  of  the 
present  company  in  about   1923? 

''A.     I  think  it  was  the  present  company  in  1923. 

''Q.  The  record  indicates  that  the  present  com- 
pany commenced  business  January  1,  1925. 

"A.     It  has  always  been  one  and  the  same  to  me. 

"Q.  At  any  rate,  you  started  in  with  the  J.  C. 
Penney  Company  in  1923  ?  "A.     Yes. 

"Q.  You  are  not  sure  whether  it  was  then  in- 
corporated under  the  laws  of  Utah  or  the  present 
company  incorporated  under  the  laws  of  Delaware? 

"A.     I  did  not  know  that. 

"Q.  About  1940  you  succeeded  Mr.  A.  W. 
Hughes  as  the  person  in  charge  of  the  personnel 
department?  '^A.     On  January  1,  1940. 

'^Q.  And  upon  the  inception  of  the  Profit-Shar- 
ing Retirement  Plan  and  pursuant  to  action  taken 
by  the  board  of  directors  at  meeting  held  December 
5  and  6,  1939,  you  became  a  member  of  the  adminis- 
trative committee  under  that  Plan? 

^'A.    Yes.  [14] 
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"Q.  By  virtue  of  your  position  as  head  of  the 
personnel  department,  about  January  1,  1940,  you 
became  a  member  of  the  operating  committee? 

"A.    Yes,  sir. 

''Q.  And  by  virtue  of  the  adoption  of  the  Profit- 
Sharing  Retirement  Plan  and  the  actual  operation 
commencing  sometime  in  July  or  Au.gust,  1940,  you 
becaine  a  participant  thereundert 

"A.    Yes,  sir. 

"Q.     And  have  been  ever  since?  "A.    Yes. 

''Q.  Did  you  realize  at  the  time  that  you  became 
a  participant  imder  the  Plan  that  in  the  event 
of  your  failure  to  attain  a  retirement  status,  on 
account  of  death,  physical  disability  or  discharge 
or  voluntary  resignation  you  would  lose  your  op- 
portunity to  obtain  any  shares  of  stock? 

*'A.     I  certainly  did. 

*'Q.     You  understood  that  as  a  participant? 

"A.     Yes,  sir. 

"Q.  And  you  were  willing  to  accept  that  haz- 
ard? "A.     Yes,  sir." 

That  is  all   of  the  deposition  of  Mr.   Schwamb. 

Then  the  deposition  of  John  I.  H.  Herbert.  On 
Page  660,  all  of  that  page:  [15] 

Excerpts  From  Deposition  of 

JOHN  I.  H.  HERBERT 

"Mr.  King:  Gentlemen,  in  the  notice  of  the  tak- 
ing of  the  deposition  of  Mr.  J.  I.  H.  Herbert  he 
was  not  described  as  a  director  of  the  J.  C.  Pennev 
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Company.  I  wish  to  inquire  now  whether  it  may  be 
stipulated  or  will  be  stipulated  that  his  deposition 
may  be  taken  in  his  capacity  as  a  director  of  J.  C. 
Penney  Company. 

"Mr.  Young:    No  objection. 

"Mr.  King:  I  want  to  know  whether  it  is  so 
stipulated. 

"Mr.  Young:    Yes,  it  is  so  stipulated." 

Page  661,  beginning  at  the  first  question  on  that 
page,  through  the  fifth  line  on  Page  662: 

*'Q.    Would  you  state  your  name*^ 

"A.    John  I.  H.  Herbert. 

"Q.     Where  do  you  reside? 

"A.     10  Cooper  Road,  Scarsdale,  New  York. 

"Q.  I  believe  you  started  in  with  the  J.  C.  Pen- 
ney Company  about  1911. 

"A.  I  went  with  Mr.  J.  C.  Penney  in  1911,  May 
8th. 

"Q.  And  you  were  a  director  and  treasurer  of 
the  Utah  company  from  about  1913  to   1924*? 

"A.    I  was  until  the  new  company  took  over. 

*'Q.  And  after  the  new  company  was  formed, 
the  present  company,  you  became  a  [16]  director 
in  that  company?  "A.     Correct. 

"Q.  And  also  served  in  a  capacity  as  treasurer 
and  third  vice-president?  "A.     Right. 

"Q.  Do  you  remember  this  Profit-Sharing  Re- 
tirement Plan  that  was  inaugurated  in  1940? 

"A.     I  do. 

"Q.  I  show  you  Exhibit  125,  being  the  booklet 
which  the  record  indicates  was  sent  out  in  the  year 
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1940.  Did  you  receive  one  of  those  as  a  participant 

in  the  Plan?  "A.    I  did." 

Page  663,  ])ec^innin,c^  with  the  first  question  on 
that  page,  throui?h  the  tenth  line  on  that  page, 
which  roads,  "I  was." 

**Q.  At  the  time  you  became  a  participant  in 
the  Profit-Sharing  Retirement  Plan  did  you  know 
that  you  miglit  lose  any  opportunity  to  receive  the 
stock,  by  reason  of  your  death  or  physical  incapa- 
city or  discharge  prior  to  attaining  retirement 
status?  "A.    I  did. 

"Q.  And  you  were  w^illing  to  accept  that  [17] 
hazard,  were  you? 

"A.    I  was." 

That  is  all  of  the  deposition  of  Mr.  Herbert. 

Taking  up  the  deposition  of 

MR.  WEIDERMAN 

Page  194,  commencing  with  the  first  question,  to 
the  end  of  that  page: 

''Q.    Will  you  state  your  name,  please. 

''A.    R.  C.  Weiderman. 

"Q.     Where  do  you  reside,  Mr.  Weiderman? 

"A.    Manhasset,  New  York. 

"Q.  And  what  is  your  present  official  position 
with  J.  C.  Penney  Company?         "A.     Comptroller. 

^'Q.  And  you  have  served  in  that  capacity  since 
December  3,  1945?  "A.    Yes. 

"Q.  Prior  to  that  were  you  Assistant  Comp- 
troller? ''A.    Yes. 
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"Q.     For  about  how  many  years'? 

"A.     About  six  months. 

"Q.  And  when  did  you  first  become  connected 
with  the  company?  "A.     In  June,  1916. 

*^Q.     In  the  Comptroller's  department,  was  it? 

*'A.  All  of  the  time  except  about  20  months  [18] 
in  one  of  the  purchasing  departments  back  in 
1920." 

Page  223,  beginning  with  the  second  question  on 
that  page,  which  is  in  the  fifth  line,  to  the  end  of 
Line  3  on  Page  225: 

"Q.  Now,  Mr.  Weiderman,  when  a  person  re- 
tires under  this  profit-sharing  retirement  plan  he 
gets  a  certain  number  of  shares  of  stock.  Is  that 
correct?  "A.     That  is  correct. 

"Q.  And  does  he  also  get  a  percentage  of  the 
dividend  account? 

"A.  No,  sir.  Pardon  me.  That  is  used  to  buy 
him  an  annuity. 

"Q.  I  know,  but  he  gets  the  benefit  of  it,  the 
money  back? 

"A.    He  gets  it  in  the  form  of  an  annuity. 

*'Q.  He  gets  the  amount  of  money  to  be  applied 
toward  his  annuity,  which  is  based  upon  a  per- 
centage of  the  then  dividend  account,  is  that  cor- 
rect? **A.     That  is  correct. 

^*Q.  Suppose  that  he  applies  for  retirement  and 
is  refused  retirement.  What  becomes  of  the  shares 
which  he  would  have  received  if  he  had  been  re- 
tired? "A.     They  remain  in  a  trust. 

"Q.     Who  do  they  go  to?  [19] 
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"A.  That  is  a  voiy  hai'd  (iiuistion  to  answer.  I 
would  not  be  able  to  answer  that  question  who  they 
go  to. 

''Q.    It  is  what"? 

"A.  I  would  not  be  able  to  answer  the  question 
who  they  go  to. 

^'Q.  You  could  answer  this  part,  could  you  not, 
they  go  to  someone  other  than  the  person  that  is 
denied  retirement,  do  they  not? 

"A.    Eventually  they  might  go  to  somebody  else. 

^'Q.  You  mean  that  they  might  keep  denying 
retirement  to  everybody,  so  that  they  never  go  to 
anybody,  is  that  correct  ? 

"A.  They  cannot  deny  retirement  to  everyl:)ody 
in  the  Plan  because  every  man  who  reaches  60  must 
be  retired. 

"Q.  Directing  your  attention  to  Exhibit  140  to 
your  deposition,  being  headed  '  Paii^icipants  out  be- 
tween 1/1/41  and  7/1/45  who  were  60  years  of  age 
or  over,'  what  became  of  the  shares  that  would  have 
gone  to  Mr.  Pearson  if  he  had  been  pennitted  to 
retire  ? 

''A.     They  remained  in  trust. 

"Q.  What  became  of  the  shares  that  would  have 
gone  to  Mr.  McAlpine  if  he  had  been  permitted  to 
[20]  retire'? 

"A.     They  remained  in  trust." 

Page  228,  beginning  with  the  third  question  on 
that  page,  which  begins  at  the  beginning  of  the 
eighth  line,  through  to  the  end  of  the  fifteenth  line 
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on  Page  236,  which  reads:  ''as  far  as  stock  was 

concerned. ' ' 

"Q.  Mr.  Weiderman,  do  the  persons  who  are 
members  of  the  general  office  compensation  plan, 
Exhibit  Y,  hold  contracts  with  the  company  cover- 
ing their  employment? 

"A.     I  would  say  no  to  that  question. 

"Q.  Do  the  managers  of  the  respective  stores  of 
the  J.  C.  Penney  Company  hold  contracts  covering 
their  employment? 

''A.    Yes. 

"Q.    And  has  that  been  true  since  prior  to  1940? 

''A.     I  believe  it  was  before  1940,  Mr.  King. 

"Q.  So  that  if  a  manager  is  employed  and  was 
employed,  we  will  say,  at  or  prior  to  January  1, 
1940,  he  automatically  became  a  participant  under 
this  profit-sharing  retirement  plan? 

"A.  If  he  had  a  contract  that  was  effective  on 
January  1,  1940,  he  actually  was  a  participant. 

"Q.  And  whether  or  not  he  became  entitled  to 
any  stock  under  the  provisions  of  that  Plan,  any 
[21]  shares  of  stock,  was  contingent  upon  his  reach- 
ing what  is  referred  to  in  the  Plan  as  'Retirement 
status,'  is  that  right?  J 

"A.    That  is  correct. 

"Q.  So  that  if  he  was  killed  or  became  incapaci- 
tated, physically  incapacitated,  to  continue  with  his 
work  he  would  thereby  lose  any  possibility  of  ac- 
quiring any  such  stock? 

"A.  Under  the  terms  of  the  Plan  he  would  not 
l)e  entitled  to  any  stock. 
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"Q.  And  if  he  was  discharged  he  would  lose  any 
right  to  stock? 

'*A.  The  same  answer  as  to  the  question  pre- 
viously. 

"Q.  And  that  stock  would  be  held  in  the  Plan 
for  the  benefit  of  either  the  then  participants  or 
some  later  pai-ticipant.  Is  that  correct? 

"A.  I  would  say  all  stock  in  the  Plan  is  held 
for  the  benefit  of  the  participants  of  the  Plan. 

"Q.  I  mean  that  supi)ose  a  man  had  been  a  par- 
ticipant until  he  was  59  years  and  360  days  old  and 
was  killed  on  that  day,  the  stock  that  he  would  have 
had  five  days  later  would  become  the  potential  prop- 
erty of  the  other  participants  in  the  Plan? 

*'A.     It  would  become  part  of  the  Plan. 

"Q.  And  the  amount  of  stock  that  directors  re- 
tiring [22]  on  July  1,  1945,  receive  would  be  in- 
creased by  the  fact  that  retirement  had  been  re- 
fused to  participants  who  were  aged  55  during  that 
year? 

"The  Witness:    Could  you  read  that  question? 
"  (The  question  was  read  by  the  reporter.) 

"The  Witness:  I  am  sorry,  but  I  would  like  to 
have  it  read  again. 

"(The  question  was  re-read  by  the  repoi-ter.) 

"The  Witness :  T  do  not  think  that  was  the  ques- 
tion. There  are  a  lot  of  participants  aged  55  who 
did  not  leave  the  company. 

''Q.  Yes,  but  on  your  list  here,  which  is  Exhibit 
141,  there  was  Mr.  A.  G.  Dunn  who  was  aged  55 
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and  who  was  denied  retirement  and  was  shown  as 
withdrawing  from  the  Plan  on  June  30,  1945.  If 
Mr.  Dunn  had  been  permitted  to  retire  on  July  1, 
1945,  the  amount  of  stock  received  by  Mr.  Herbert 
would  have  been  decreased,  would  it  not  ^ 

^'A.     I  cannot  answer  that  question. 

"Q.  Did  you  not  ever  make  a  compilation  to 
ascertain  that  ? 

"A.    We  did  not. 

"Q.  Did  you  not  assist  Mr.  Raskopf  in  prepar- 
ing the  proxy  statement  which  is  marked  as  Exhibit 
60  to  the  deposition  of  Mr.  Raskopf?  [23] 

''Mr.  Pell:    For  what  year  is  that? 

''Mr.  King:  It  is  for  the  annual  meeting — I  will 
give  you  the  year  in  just  a  minute — the  year  1945 
is  the  year.  Exhibit  60  is  the  proxy  statement  for 
the  annual  meeting  of  the  stockholders  to  be  held 
on  April  20,  1945. 

"The  Witness:  I  helped  to  prepare  that  state- 
ment. 

"Q.  Yes,  and  I  would  call  your  attention  to  the 
footnote  5  appearing  on  the — I  guess  you  would 
call  it  the  third  page,  which  reads  as  follows: 

"  'Mr.  Herbert  and  Mr.  Ross  having  reached  the 
age  of  60  years  will  be  eligible  for  retirement  on 
July  1,  1945,  as  participants  in  the  Plan.  In  the 
event  of  their  retiring  as  participants  in  the  Plan 
on  that  date,  in  addition  to  an  annuity  benefit  shown 
on  the  foregoing  page,  it  is  estimated  that  Mr.  Her- 
bert will  be  entitled  to  receive  approximately  816 
shares  and  Mr.  Ross  approximately  790  shares  out 
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of  the  shares  of  the  company's  stock  hold  by  the 
tiTistce  for  the  pui7)osc  of  disti'ibution  to  retiring 
participants  nnder  the  terms  of  the  Plan  as  out- 
lined in  the  preceding  paragraph  4(i).'  [24] 

"You  assisted  Mr.  Raskopf  in  making  that  esti- 
mate? 

**A.    Yes,  sir. 

"Q.  Is  it  not  a  fact  that  instead  of  receiving 
that  amount  of  stock  Mr.  Herbert  and  Mr.  Ross 
received  shares  of  stock  as  shown  on  Exhibit  67  to 
the  dej^osition  of  Mr.  Raskopf,  to-wit:  830  shares 
for  Mr.  Herbert  and  803  shares  for  Mr.  Ross? 

"A.     That  is  correct. 

*'Q.  And  is  it  not  a  fact,  Mr.  Weiderman,  that 
if  Mr.  Dunn  had  been  i)ermitted  to  have  retired  on 
July  1,  1945,  the  ratio  of  the  total  contributions  of 
Mr.  Herbert  to  the  total  contributions  then  in  the 
fund  would  have  been  reduced  below  the  figures 
shown  on  Exhibit  67,  to-wit:  beloAV  .005534367268? 

"A.  It  would  have  been  changed  slightly,  but 
your  question  was  would  Mr.  Dunn's  retirement 
have  changed  the  number  of  shares.  That  is  a  ques- 
tion I  cannot  answer. 

"Q.  If  the  percentage  was  reduced  and  you  ai^- 
plied  it  to  a  constant  factor  of  450,000  shares,  it 
would  have  been  reduced,  would  it? 

**A.  Not  necessaiily,  because  that  decimal  would 
reach  so  far  out  to  the  right  of  the  decimal  ]:)oint 
it  may  have  made  no  difference  in  the  number  of 
shares.  [25] 
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''Q.  It  would  not  have  amounted  to  one-half  of 
one  share,  is  that  your  answer? 

"A.    We  do  not  issue  shares  in  halves. 

'^Q.     I  know  you  do  not. 

"A.  Because  the  amount  would  be  so  small  com- 
pared to  the  total. 

"Q.  The  total  contribution  of  Mr.  Dunn  was 
$2,353.29?  Is  that  correct? 

"A.    That  is  correct. 

"Q.  I  note  that  in  the  same  exhibit.  No.  141, 
Mr.  J.  Ehlers  is  shown  with  contributions  of 
$5,629.82.  Laying  that  one  to  the  side,  the  next  one 
is  J.  B.  Carpenter,  who  had  contributions  of 
$11,373.93,  who  is  shown  as  withdrawing  from  the 
Plan  on  May  15,  1945.  If  he  had  been  permitted  to 
retire  on  July  1,  1945,  would  your  answer  still  be 
the  percentage  of  Herbert  would  not  be  reduced  to 
such  an  extent  as  to  affect  one  share? 

*'A.  I  am  sorry;  I  did  not  make  that  statement 
in  my  testimony.  I  cannot  answer  the  question. 

''Q.    Are  you  a  slide  rule  man? 

'  'A.     No,  sir.  Thank  you. 

*'Q.    You  have  a  machine,  though? 

"A.     That  is  right. 

"Q.  That  machine  nms  these  readily,  does  it 
not?  [26] 

''A.    Yes. 

"Q.  You  could  tell  us  what  the  effect  of — ^let  us 
assume  this,  that  both  Mr.  Dunn  and  Mr.  Carpen- 
ter had  been  permitted  to  retire  on  July  1,  1945 — 
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what  would  the  effect  have  been  on  the  number  of 

shares  that  Mr.  Herbert  would  have  received? 

"A.  My  answer  must  be  the  same,  because  those 
amounts  are  rather  small  compared  to  the  total 
amount  and  I  do  not  know  that  it  would  have 
changed  that  decimal  sufficiently  to  have  changed 
the  number  of  shares. 

"Q.  But  it  would  have  the  effect  of  reducing 
the  percentage  figure  somewhat,  would  it  not? 

**A.  It  would  have  the  effect  of  reducing  that 
decimal  to  a  very  small  degree. 

*'Q.  And  that  would  be  true  of  a  similar  situa- 
tion in  any  year,  would  it  not? 

''A.    Just  what  do  you  mean  by  that? 

"Q.  Well,  where  some  man  was  55  and  he  was 
denied  retirement,  any  director  that  retired  in  that 
year  would  get  a  slightly  lower  percentage  because 
his  total  contributions  would  be  a  lower  percentage 
of  the  total  contributions  then  in  the  fund  if  some- 
body else  was  still  in  the  retirement  fund  on  [27] 
July  1st? 

"A.  That  would  be  mathematically  so,  but 
whether  it  would  have  changed  the  num])er  of 
shares  I  could  not  say. 

*'Q.  Directing  your  attention  again  to  Exhibit 
141 

"A.    Which  one  is  that? 

"Q.     Exhibit  141.  Ehlers,  it  starts  with 

''The  Witness:    That  is  141. 

**Q.  Yes.  We  might  as  well  mark  it.  Tlie  other 
one  is  140. 
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''Mr.  Young:    That  starts  with  Foote. 

''Mr.  King:    140  starts  with  Foote. 

"Q.  Directing  your  attention  again  to  Exhibit 
141  to  your  deposition,  if  Mr.  Carpenter  and  Mr. 
Dunn  had  been  permitted  to  retire  on  July  1,  1945, 
the  percentage  shoAvn  opposite  the  name  of  J.  I.  H. 
Herbert  in  this  compilation  marked  Exhibit  67 
would  have  been  reduced  as  it  was  applied  to  the 
amount  in  the  di^T.dend  account,  would  it  not  % 

"It  would  be  changed  to  the  same  degree  as  it 
would  as  far  as  stock  was  concerned." 

Beginning  again  on  Page  253  with  the  first  ques- 
tion on  that  page,  which  is  about  the  center  of  the 
page,  and  continuing  to  the  end  of  Line  1  on  Page 
258: 

"Q.  Now,  Mr.  Weiderman,  directing  your  atten- 
tion [28]  to  Item  A  of  the  subpoena  served  upon 
you  on  October  30,  1951,  which  calls  for  the  record 
showing  the  following  information  with  respect  to 
J.  I.  H.  Herbert,  a  participant  under  the  Profit- 
sharing  Retirement  Plan,  his  personal  contribution 
from  his  compensation  for  the  years  1939  rimning 
through  the  year  1945,  and  yesterday  I  believe  you 
stated  that  he  made  none  for  the  year  1945.  Do  you 
have  the  information  with  respect  to  the  other 
years "? 

"A.    Yes,  sir. 

"Q.    Will  you  produce  it,  please  ? 

"A.  You  will  notice  that  the  other  two  men  are 
included  on  that  same  statement,  Mr.  King. 

"Q.     I  will  ask  you  further  questions,  then.  Un- 
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(Icr  Item  li  oi!  tin;  same  subpoena  like  information 
was  called  for  with  respect  to  Mr.  W.  A.  lieynolds 
extending  through  the  year  1947,  but  Mr.  Reynolds 
made  no  contribution  for  the  year  1947? 

**A.     Correct. 

*'Q.  And  Item  C  of  the  same  subpoena  calls  for 
like  infomiation  with  resi)ect  to  Mr.  A.  W.  Hughes 
extending  to  the  year  1951,  but  Mr.  Hughes  mado 
no  contributions  for  the  year  1951,  did  he?  [29] 

"A.     Correct.  Nobody  has  yet. 

"Q.  And  in  response  to  those  three  items  of  the 
subpoena  you  have  now  handed  me  a  compilation 
from  your  records  setting  forth  the  information  re- 
quested under  the  three  items,  all  on  one  sheet,  is 
that  correct? 

**A.    Yes,  sir. 

"Mr.  King:  I  ask  that  the  sheet  produced  by  the 
witness  be  marked  as  Exhibit  159  to  his  deposition. 

("Sheet  headed  'Record  of  personal  contribu- 
tioTis'  was  marked  Plaintiffs'  Exhibit  No.  159, 
Deposition  of  R.  C.  Weiderman,  Cases  5965 
and  6095,  October  31,  1951,  C.  B.) 

"Mr.  King:  Now  I  ask  Counsel  whether  it  will 
be  stipulated  that  the  figures  set  forth  on  Exhibit 
159  are  a  correct  transcri]~>t  of  the  original  records 
under  the  control  of  Mr.  Weiderman. 

''Mr.  Young:    It  is  so  stipulated. 

"Q.  I  call  your  attention  to  Item  D  of  the  same 
subpoena  calling  for  the  records  showing  the  total 
contributions  of  all  participants  in  the  Profit-shar- 
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ing  Plan  as  of  each  of  the  following  dates,  and  the 
dates  are  as  follows:  July  1,  1945,  July  1,  [30]  1946, 
July  1,  1947,  July  1,  1948,  July  1,  1949,  July  1,  1950, 
July  1,  1951.  Have  you  that  information? 

^'A.    Yes. 

"Mr.  King:  The  \vitness  has  just  handed  me  a 
sheet  headed  'Contributions  of  all  participants  on 
July  1  of  each  year  shown.' 

''Q.  That  means  the  contributions  of  all  partici- 
pants in  the  fund  as  of  that  date,  is  that  correct, 
Mr.  Weiderman?  "A.    Yes. 

*'Mr.  King:  Will  it  be  stipulated  by  Counsel  that 
the  figures  set  forth  on  this  sheet  produced  by  the 
witness  are  a  correct  reflection  of  what  is  shown  on 
the  actual  original  records  from  which  he  compiled 
them? 

''Mr.  Young:    We  so  stipulate. 

"Q.  You  did  compile  it  from  the  records  under 
your  supervision?  "A.     That  is  right. 

"Mr.  King:  I  ask  that  the  sheet  so  produced  by 
the  witness  be  marked  Exhibit  160  to  his  deposition. 
("Sheet  entitled  'Contributions  of  all  partici- 
pants on  July  1  of  each  year  [31]  shown,'  was 
marked  Plaintiffs'  Exhibit  No.  160,  Deposition 
of  R.  C.  Weiderman,  Cases  5965  and  6095,  Octo- 
ber 31,  1951,  C.  B.) 

"Q.  Mr.  Weiderman,  during  your  examination 
yesterday  you  produced  a  compilation  headed,  'Par- 
ticipants other  than  retirement  out  1/1/45  to  7/1/49, 
who  were  55  years  of  age  or  over.'  On  that  list  I 
find  as  the  tenth  name  under  the  heading  'Name' 
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H.  J.  Johnson,  who  is  shown  as  in  the  accounting 
department  of  the  New  York  office.  Did  you  know 
Mr.  Johnson?  '^A.     Yes. 

''Q.  And  what  was  his  position  with  the  com- 
pany, just  an  accountant  or  what? 

"A.     He  was  an  accountant. 

"Q.  And  I  note  as  shown  on  that  exhibit  that 
he  lacked  about  four  months  of  attaining  the  age 
of  60  at  the  time  that  he  went  out  of  the  Plan  as  a 
participant.  Do  you  know  why  he  was  not  permitted 
to  retire? 

"A.    Mr.  Johnson  was  totally  disabled." 

On  Page  259,  the  fourth  question,  which  is  the 
beginning  of  the  ninth  line,  and  continuing  throuc^h 
to  Page  266,  at  the  end  of  Line  16,  which  reads, 
"That  is  correct."  [32] 

"Q.     Did  you  know  Mr.  Gr.  H.  Crocker? 

"A.    Yes,  sir. 

"Q.     Who  is  also  shown  on  the  same  exhibit? 

"A.    Yes,  sir. 

"Q.  What  was  the  condition  of  his  health  prior 
to  his  death? 

"A.  I  was  not  that  close  to  Mr.  Crocker  to  be 
able  to  answer  that  question,  Mr.  King. 

"Q.  You  do  not  recall  whether  his  death  was  sud- 
den or  not  ? 

"A.     To  my  recollection,  he  died  suddenly. 

"Q.  And  the  stock  to  which  he  would  have  been 
entitled  if  he  had  survived  to  age  60  remained  in 
the  Plan? 

"A.    All  stock  remains  in  the  Plan  until  it  is  ac- 
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tually  issued  to  retiring  participants. 

"Q.  And  the  same  situation  would  apply  to  the 
other  persons  listed  as  deceased  on  the  same  sheet, 
Exhibit  141,  to  which  I  have  been  referring  ? 

"A.     The  same  answer  would  apply,  Mr.  King. 

"Q.  ISTow^  with  respect  to  these  statements  from 
The  Chase  National  Bank  as  Trustee  which  were 
marked  on  your  deposition  as  exhibits,  in  each  in- 
stance having  four  separate  divisions,  now  [33]  Ex- 
hibits 130- A,  130-B,  130-C  and  130-D,  and  the  like 
subdivisions  of  Exhibits  131,  132,  133  and  134,  can 
you  tell  me  from  examining  those  on  what  date  the 
loan  made  by  the  Continental  Illinois  National  Bank 
&  Trust  Company  to  The  Chase  National  Bank  of 
the  City  of  New  York  as  Trustee  was  paid  off  ? 

"A.     I  believe  so. 

"Q.     What  date  would  it  be  ? 

"A.     I  have  not  got  it  here. 

"Mr.  Young:  You  may  refer  to  the  document  if 
you  wish. 

"Mr.  King:    Certainly,  I  want  you  to  refer  to  it. 

"The  Witness :  I  haven't  the  documents  here,  but 
I  can  get  them. 

"Mr.  King :  I  wish  you  would,  as  long  as  it  is  pos- 
sible to  get  them,  and  then  we  can  complete  that. 

"Mr.  Young :  Bo  you  wish  to  delay  the  deposition 
until  they  arrive? 

"Mr.  King :    Yes,  it  will  only  be  a  minute. 
"(Short  recess.) 

"The  Witness:  Do  you  wish  me  to  read  off  the 
dates,  Mr.  King? 
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"Q.  No,  I  just  want  to  know  the  final  date  when 
the  [34]  loan  was  paid,  if  you  can  tell  me. 

"A.     The  final  date  was  December  27,  1941, 

"Q.  And  do  you  know  whether  or  not  any  of  the 
contributions  made  by  the  participants  in  the  Plan 
up  to  that  date  were  used  in  dischargini^  that  loan? 

"A.  The  trustee  presumably  used  all  funds  re- 
ceived for  the  payment  of  that  loan. 

"Q.  And  sometime  in  1940  you  paid  over  to  the 
trustee  such  amounts  as  were  contributed  by  partici- 
pants from  their  1939  compensation,  is  that  right  ? 

"A.    Yes. 

"Q.  And  in  1941  you  paid  over  to  the  trustee 
such  amounts  as  were  contributed  by  the  partici- 
pants from  their  1940  compensation? 

"A.    Yes,  sir. 

"Q.  And  those  amounts  were  used  by  the  trustee 
in  reduction  of  that  loan? 

"A.  The  trustee  used  all  funds  received  for  the 
reduction  of  the  loan ;  that  is  correct. 

"Q.  In  other  words,  your  answer  is  that  if  those 
funds  were  paid  over  they  were  used  by  the  trustee 
in  discharge  of  the  loan  ? 

"A.  My  answer  is  that  the  trustee  used  all  funds 
[35]  received  to  pay  oif  the  loan. 

"Q.  I  will  put  it  in  another  way.  The  trustee  re- 
ceived those  funds  prior  to  December  27,  1941? 

"A.    Yes. 

"Q.  He  may  have  used  those  funds  together  ^^'ith 
other  funds  in  discharging  the  loan  ? 

"A.    He  used  all  fmids  received. 


290       H.  L.  Wells  and  H.  J,  Albert  sen,  vs. 

(Deposition  of  R.  C.  Weiderman.) 

"Q.  Now,  directing  your  attention  to  this  Ex- 
hibit 159  headed  'Record  of  personal  contributions' 
on  which  appear  those  of  Mr.  J.  I.  H.  Herbert,  Mr. 
W.  A.  Reynolds  and  Mr.  A.  W.  Hughes,  I  also  direct 
your  attention  to  Exhibit  67  to  the  deposition  of  Mr. 
Raskopf  and  to  the  percentage  shown  in  the  fifth 
column  of  figures  on  that  exhibit;  I  hand  you  the 
exhibit.  Opposite  Mr.  Herbert  that  percentage  is 
00.5534367268,  is  that  correct? 

"A.     That  is  right. 

"Q.  Now,  as  of  that  date  can  you  state  what  the 
percentage  of  the  then  contributions  of  Mr.  Hughes 
bore  to  the  total  contributions  then  in  the  fund  ? 

"A.  If  Mr.  Hughes'  contributions  were  exactly 
the  same  as  Mr.  Herbert's,  the  percentage  would  be 
the  same.  I  have  not  got  Mr.  Hughes'  contributions 
unless  I  add  these  two  figures.  [36] 

"Q.  I  show  you  again  your  Exhibit  159  and  ask 
you  if  that  does  not  show  that  the  contributions  of 
Mr.  Hughes  under  the  plan  were  identical  with  those 
of  Mr.  Herbert.  "A.    It  does. 

"Q.  And  therefore  your  answer  would  be  that 
the  percentage  as  of  July  1,  1945,  would  be  the  same 
as  that  shown  for  Mr.  Herbert  on  this  Exhibit  67? 

"A.     That  is  correct. 

"Q.  Now,  directing  your  attention  to  the  same 
Exhibit  159,  and  to  Exhibit  69  which  I  hand  you,  on 
Exhibit  69  is  shown  the  percentage  as  appljdng  to 
Mr.  W.  A.  Reynolds  who  retired  July  1,  1947,  and 
that  percentage  is  shown  as  00.603672618  per  cent,  is 
that  correct  %  "A.     That  is  correct. 
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"Q.  Now  1  will  ask  you  what  the  por  cont  of  the 
contributions  then  in  the  fund  of  A.  W.  Hughes  bore 
to  the  total  contributions  then  in  the  fund  as  of 
July  1,  1947. 

"A.     It  would  be  identical  with  Mr.  Reynolds\ 

"Q.  Now,  Mr.  Hughes  retired  as  of  July  2nd — 
July  1st  was  a  holiday "A.     Yes. 

"Q.  And  his  percentage  is  shown  on  Exhibit  73, 
which  [37]  I  hand  you?  "A.    Yes. 

"  "Q.  And  that  percentage  as  of  that  time  of  his 
contributions  to  the  total  contributions  then  in  the 
fund  was  00.612215861  per  cent,  is  that  correct? 

"A.    That  is  right. 

"Q.     Can  you  explain  from  what  cause  or  reason 

the  per  cent  of  Mr.  Hughes'  contributions  then  in 

the  fund  to  the  total  contributions  then  in  the  fund 

I   increased  between  the  date  of  July  1,  1945,  when  it 

I   was  00.5534367268  per  cent  to  July  1,  1951,  when  it 

was  00.612215861  per  cent? 

"A.  That  is  because  the  contributions  of  the  par- 
ticipants who  left  the  Plan  were  not  offset  by  the 
new^  additions,  the  contributions  of  the  new  partici- 
pants coming  in. 

"Q.  Now,  in  Exhibit  73  it  shows  that  Mr.  Hughes 
upon  his  retirement  received  share  of  stock  in  the 
total  amount  of  2,755  shares,  is  that  correct  ? 

"A.     That  is  correct. 

"Q.  But  Mr.  Herbert,  who  retired  on  July  1, 
1945,  received  shares  of  stock  which  expressed  in  the 
present  shares  would  amount  to  2,490  shares  ? 

"A.    That  is  correct.  [38] 
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"Q.  So  that  Mr.  Hughes  has  by  virtue  of  the  in- 
crease of  his  percentage  received  an  additional  265 
shares,  is  that  correct? 

"A.  That  is  correct,  and  it  is  also  true  of  all 
other  participants  who  retired  on  that  same  date. 

"Q.  Well,  they  did  not  receive  that  many,  but 
they  received  some  increase,  is  that  right? 

"A.  The  same  percentage  would  apply  to  all  par- 
ticipants. 

"Q.  But  the  answer  to  my  question  is  that  Mr. 
Hughes  did  receive  an  additional  265  shares?  I  be- 
lieve that  is  the  correct  figure ;  you  might  check  it. 

"A.     That  is  correct." 

Beginning  again  on  Page  282,  the  seventh  line, 
which  begins  with  the  words  "The  Witness,"  and 
continuing  through  the  seventeenth  line  on  Page 
283,  which  reads,  "That  is  correct": 

"The  Witness:  May  I  have  an  opportunity  to 
clarify  one  of  my  answers  ? 

"Mr.  King :    Certainly,  at  any  time. 

"The  Witness :  You  asked  me  a  question  why  Mr. 
Hughes'  percentage  had  changed  between  those  two 
years. 

"Q.  That  was  between  July  1,  1945,  and  July  1, 
1951? 

"A.  That  is  correct.  There  may  be  another  rea- 
son [39]  in  addition  to  the  one  I  gave,  and  that  is 
this,  that  those  percentages  are  based  on  a  propor- 
tion of  the  individual's  contribution  compared  to  the 
total,  and  that  ratio  might  change  over  that  period 
simply  because  Mr.  Hughes  may  have  received — or 


/.  C.  Penney  Coinpany,  et  al.  293 

(Dei)osition  of  11.  C.  W(n(l(!mian.) 
may  liave  contril)uted  possibly  a  little  larger  per- 
centage than  other  participants. 

"Q.  Well,  the  contributions  are  uniform  for  any- 
one who  received  more  than  $300  a  year,  are  they 
not? 

"A.    The  percentage  is,  but  not  the  amount. 

"Q.  That  is  true,  but  if  they  all  contributed  say 
20  per  cent  of  their  compensation  over  that  period 
of  time  and  there  were  no  withdrawals  and  no 
deaths  the  percentage  would  be  constant  during  that 
period  of  years,  would  it  not? 

"A.  That  would  only  be  true  if  everybody  re- 
ceived the  same  amount  each  year,  Mr.  King. 

"Q.  Is  your  last  statement  intended  to  supple- 
ment your  prior  answer?  "A.     That  is  right. 

"Q.  In  other  Avords,  you  think  the  percentage  in- 
creased because  of  certain  terminations  as  partici- 
pants in  the  Plan  that  were  not  offset  by  contribu- 
tions from  new  participants,  and  also  for  the  last 
reason  you  stated?  [40] 

"A.     That  is  correct." 

On  Page  285,  beginning  with  the  beginning  of  the 
third  line,  which  is  the  first  question  on  that  page, 
through  the  end  of  the  eleventh  line,  which  is  the  end 
of  the  answer  to  the  first  question: 

"Q.  As  a  participant  of  course  you  knew  that 
funds  that  you  contributed  from  your  1939  compen- 
sation and  also  from  your  1940  compensation  were 
being  used  to  discharge  the  indebtedness  due  from 
The  Chase  National  Bank  of  the  City  of  New  York, 
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trustee,  to  the  Continental  Illinois  National  Bank  & 

Trust  Company? 

"A.  I  knew  that  all  receipts  by  The  Chase  Na- 
tional Bank  were  used  to  pay  off  the  loan.** 

That  completes  the  deposition  of  Mr.  Weiderman. 

Now  the  deposition  of  Mr.  Albert  W.  Hughes : 

Excerpts  from  deposition  of 

ALBERT  W.  HUGHES 

Beginning  on  Page  320,  with  the  beginning  of  the 
deposition  on  that  page,  and  continuing  through  the 
twelfth  line  on  Page  322,  which  reads,  ' 'Executive 
Vice-President." 

"Albert  W.  Hughes,  called  as  a  witness,  being  first 
duly  sworn,  testified  as  follows : 

"Direct  Examination 

"Q.  (By  Mr.  King)  :    State  your  name,  please. 

"A.  Albert  W.  Hughes. 

"Q.  You  commonly  sign  your  name  as  A.  W. 
Hughes  ?  "A.    Yes,  or  Al  Hughes. 

"Q.  Where  do  you  reside? 

"A.  New  Rochelle,  New  York. 

"Q.  Were  you  born  in  Missouri,  Mr.  Hughes? 

"A.  No,  sir.  I  was  born  in  Skaneateles,  New 
York. 

"Q.  I  believe  you  are  a  college  graduate,  Mr. 
Hughes.  "A.    That  is  right. 

"Q.  What  school?  "A.     Colgate.  i^\ 

"Q.  What  year?  "A.     1911. 
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"Q.    What  year  did  you  go  to  Moberly,  Missouri? 

"A.     1920. 

"Q.    Did  you  accept  some  employment  with  J.  C. 
Penney  Company  there  ? 

"A.    I  became  a  salesman  trainee  in  the  Moberly 
store. 

"Q.     How  many  years  were  you  in  Moberly? 

"A.     Two  years. 
P     "Q.     Then  did  you  assmne  a  managership  some- 
where ? 
■     "A.    No.  I  went  to  Eureka,  Utah,  as  assistant 
manager  of  the  store,  and  some  six  months  later  was 
made  manager  of  that  store. 
j       "Q.    How  long  did  you  remain  there  as  man- 
I    ager?  [42] 

"A.    About  a  year  and  a  half,  at  which  time  I 
;   went  to  Athens,  Georgia,  and  opened  a  new  Penney 
store. 

"Q.    How  long  were  you  in  Athens? 

"A.    Approximately  a  year  and  a  half. 

"Q.     Then  did  you  come  to  New  York? 

"A.     Yes,  sir. 

"Q.     And  you  have  been  here  in  the  New  York 
office  ever  since  ?  "A.     That  is  right. 

"Q.     In  what  year  did  you  become  head  of  the 
personnel  department?  "A.     In  the  year  1937. 

"Q.     And  you  relinquished  that  in  1940,  did  you? 

"A.     That  is  right. 

"Q.     What  position  did  you  take  up  in  1940? 

"A.     I  had  been  previously  first  ^ice-president 
and  head  of  the  personnel  department  from  1927  on, 
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and  in  1940  I  relinquished  the  personnel  department 

to  devote  myself  more  to  the  general  activities  of 

the  company,  and  they  changed  my  label  to  executive 

vice-president. 

"Q.     In  1940?  "A.     1940. 

"Q.  I  thought  in  1943  you  became  executive  vice- 
president.  [43] 

"A.     It  may  be  the  title  was  changed  in  1943. 

"Q.     In  1946  you  became  president  ? 

"A.  Yes.  I  am  not  sure  of  the  date  about  being 
executive  vice-president." 

Beginning  again  on  Page  334,  at  the  top  of  the 
page,  and  continuing  over  onto  Page  340  to  the  end 
of  the  nineteenth  line,  which  has  only  in  the  line  the 
word  ''basis". 

"Q.  I  direct  your  attention  first  to  the  minutes  of 
the  annual  meeting  of  stockholders  held  March  21, 
1935,  Exhibit  74  to  the  deposition  of  Mr.  Raskopf. 
Do  you  recall  whether  or  not  you  were  present  at 
that  meeting  ?  "A.    I  was. 

"Q.  So  you  were  familiar  with  the  action  taken 
there  with  respect  to  the  sale  of  stock  ? 

''A.     I  was. 

''Q.  And  directing  your  attention  to  Exhibit  75, 
the  minutes  of  the  board  of  directors  of  April  30, 
1935,  you  are  shown  as  being  present  at  that  meet- 
ing? "A.     That  is  correct. 

"Q.  And  you  were  familiar  with  the  action  taken 
by  the  board  of  directors  with  respect  to  the  sale  of 
stock  ? 

"A.    I  have  not  read  this.  I  assume  that. 
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"Q.     You  better  read  it. 

"A.     (After  reading  exhibit) :    Yes,  sir.  [44] 

"Q.     Did  that  refresh  your  recollection^ 

"A.    Yes,  sir. 

*'Q.  Directing  your  attention  to  Exhibit  76,  being 
minutes  of  the  special  meeting  of  stockholders  held 
November  20,  19;3(),  do  you  recall  whether  or  not  you 
were  present  at  that  meeting? 

"A.  I  assume  that  I  was,  because  I  think  I  at- 
tended all  stockholders'  meetings  for  the  last  15  or 
18  years. 

"Q.  Will  you  examine  those  minutes  and  see 
whether  your  recollection  is  refreshed  as  to  whether 
you  were  present  or  not  ? 

"A.     (After  examining  minutes) :    Yes,  sir. 

"Q.  Directing  your  attention  to  Exhibit  77,  being 
the  minutes  of  regular  meeting  of  the  board  of  di- 
rectors held  November  24,  1936,  you  are  shown  as 
among  those  directors  present.  "A.    Yes. 

"Q.  Will  you  examine  those  minutes  and  state 
whether  you  recall  the  action  taken  by  the  board 
with  respect  to  the  sale  of  stock  ? 

''A.     (After  reading)  :    I  do. 

"Q.  Up  to  and  including  the  actions  taken  at 
those  meetings,  had  it  been  the  policy  of  J.  C.  Pen- 
ney Company  from  time  to  time  to  permit  managers 
and  [45]  other  executives  to  acquire  shares  of  stock 
of  the  company  ?  "A.    It  had. 

"Q.  And  that  had  been  the  policy  that  had  been 
looked  upon  with  favor  originally  by  Mr.  Penney 
and  then  by  Mr.  Sams  and  finally  by  yourself  ? 
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"A.     Yes,  sir. 

"Q.  In  that  the  policy  which  is  referred  to  in 
Exhibit  125,  being  this  original  lorofit-sharing  re- 
tirement plan  booklet,  page  22,  in  the  second  para- 
graph where,  under  the  heading  of  'Purpose,'  it  is 
stated : 

"  'It  is  further  intended  to  include  and  continue 
the  principle  of  ownership  participation  wiiich  has 
been  such  a  powerful  incentive  to  the  management 
staff  in  all  the  development  and  operation  of  the 
company'  ? 

"A.  That  is  referred  to,  and  also  the  original 
basis  on  which  this  company  operated,  of  partner- 
ship and  ownership,  which  is  the  original  participa- 
tion basis.  J 

"Q.    You  never  participated  in  that?  l 

"A.     I  did.  ■ 

"Q.  When  the  J.  C.  Penney  Company  was  a 
Utah  corporation  in  the  years  1917  to  1925?  [46] 

"A.    Yes,  sir. 

"Q.    With  whom  were  you  a  partner? 

"A.  I  was  in  Eureka,  Utah,  known  as  a  try-out 
manager.  When  I  went  to  Athens,  Georgia,  Store 
570,  I  was  a  partner  with  Mr.  Sams,  who  owned  a 
third,  and  they  took  my  note  for  a  third  ownership, 
and  then  there  were  two  other  partners  who  were  in 
the  New  York  office.  Mr.  Dahl  in  the  accounting  de- 
partment w^as  one.  I  am  not  sure  of  the  other. 
I  would  have  to  check  my  records  to  be  sure  of  that. 

"And  later,  I  would  add  that  Mr.  Sams  sold  one- 
half  of  his  third  interest  to  a  Mr.  John  Weber,  who 
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was  the  man  nnder  whom  1  liad  trained  in  Moberly. 

"So  that  actually  there  were  Mr.  Sams,  with  a  one- 
sixth  ownership  in  that  store;  Mr.  Weber,  a  one- 
sixth  owner;  while  I  was  a  third  owner;  Mr.  Dahl, 
and  another  man  from  the  New  York  office.  I  would 
have  to  check  my  records  on  that.  He  owned  a  one- 
sixth  interest. 

"Q.    This  man  you  trained  with  was  whom  ? 

"A.    Mr.  John  Weber. 

"Q.    Did  he  come  to  the  New  York  office,  too  ? 

"A.     No,  sir. 

"Q.  In  those  days  it  was  the  practice  of  pro^dd- 
ing  [47]  additional  compensation  for  men  in  the 
New  York  office  by  permitting  them  to  become  part- 
ners in  some  of  the  outlying  stores'? 

"A.  That  is  correct,  but  it  was  usually  done  in 
the  early  days  by  Mr.  Penney  or  Mr.  Sams  or  one  of 
the  senior  partners  giving  up  their  rights  to  pur- 
chase an  interest  in  a  new  store  and  assigning  that 
right  to  a  man  in  the  New  York  office  to  give  them 
an  ownership. 

"Q.  Mr.  Dahl  in  New  York,  and  this  one  named — 
whose  name  you  have  forgotten? 

"A.  I  am  ashamed  of  myself,  but  I  cannot  recall 
the  name.  I  checked  it  once  and  have  not  checked  it 
in  five  years. 

"Q.  The  original  plan  was  that  various  men  in 
partnership  owned  the  stores  and  they  incorporated 
the  business  in  1925  that  was  abandoned,  was  it  not  ? 

"A.     The  abandonment  was  started  then  but  it 
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was  not  actually  completed,  the  workings  out  of  it, 

for  a  period  of  years,  four  or  five  years. 

"Q.  You  eventually  sold  your  one-third  interest 
in  the  Athens  store,  did  you  ^ 

"A.  The  one-third  interest  I  had  in  the  Athens 
store  was  converted  under  the  new  plan  in  1927  into 
[48]  common  and  preferred  stock  of  the  J.  C.  Pen- 
ney Company. 

"Q.  And  that  was  true  eventually  of  all  the 
stores  that  were  owned  as  partners'? 

"A.    That  is  correct. 

"Q.  So  that  those  partners  wound  up  as  owners 
of  stock  of  the  J.  C.  Penney  Company? 

"A.     That  is  right. 

"Q.     Of  the  present  J.  C.  Penney  Company? 

"A.  That  is  right.  Yes,  I  think  so,  because  the 
Delaware  corporation — I  think  that  is  correct,  yes. 

"Q.  And  that  principle  of  ownership  participa- 
tion was  a  very  important  factor  in  your  opinion  in 
the  development  of  the  Penney  Company  over  the 
years  ?  "A.     That  is  correct. 

"Q.  It  was  an  objective  that  held  the  interest  of 
the  managers  and  of  the  people  in  executive  posi- 
tions in  the  company  ? 

"A.  That  is  correct.  I  might  add,  though,  that  I 
think  it  was  not  the  only  objective. 

"Q.    What  other  ones  did  you  have  in  mind? 

"A.  I  am  thinking  of  the  time  when  we  devel- 
oped a  new  plan  in  1927  for  compensation  for  the 
central  [49]  group.  I  am  thinking  also  of  other  com- 
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perjsation  jjlaiis  wliieli  we  have  whicli  do  not  neces- 
sarily involve  stock  ownership. 

"Q.  Have  you  some  general  plan  of  accident  dis- 
ability and  health  insurance  for  the  company  em- 
I)loyes  ? 

"A.  No.  We  have  a  J.  C.  Penney  Company  Asso- 
ciation of  Delaware  which  handles  group  insurance 
and  permits  men  to  buy  certain  types  of  insurance 
on  a  preferred  basis  because  it  is  a  group  basis." 

Continuing  again  on  Page  466,  beginning  with  the 
third  question  which  appears  in  the  eleventh  line  on 
that  page,  and  continuing  over  to  the  end  of  the 
sixth  line  on  Page  468,  which  reads,  ''Answer:  Yes, 
sir." 

"Q.  When  you  became  a  participant  in  the  Plan 
you  realized,  did  you,  that  as  stated  on  Page  7  of  Ex- 
hibit 125  under  the  sub-heading  B,  Other  Separa- 
tions : 

'  "Any  cases  other  than  retirement,  including 
death,  resignation,  dismissal,  physical  or  other  inca- 
pacity, etc.,  will  fall  under  this  provision." 

And  the  provision  that  it  refers  to  was  that  the  par- 
ticipant would  have  to  withdraw  from  the  Plan. 

"A.    Yes,  sir.  [50] 

"Q.  In  other  words,  that  is  a  hazard  and  you  and 
every  other  participant  would  have  to  accept  it? 

"A.     Yes,  sir. 

"Q.  And  after  the  Plan  became  a  formality  every 
manager  of  the  Penney  Comi^any  either  had  to  ac- 
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cept  that  hazard  or  immediately  cease  his  employ- 
ment. Is  not  that  correct  ? 

"A.  Every  manager  on  contract  and  every  partic- 
ipant in  the  general  office  compensation  plan  had  to 
either  sign  an  acceptance  card  for  the  Plan  or  cease 
active  continuance  of  the  duty  he  had.  I  guess  that 
answers  your  question  yes.  I  want  to  be  sure  of  my 
language. 

''Q.  That  is  all  right.  You  be  just  as  careful  as 
you  care  to  be,  and  I  know  you  have  been.  He  was 
given  the  option  of  giving  up  his  emplojnuent  or 
signing  this  acceptance  blank,  was  he  nof? 

"A.     Yes,  sir. 

"Q.  And  if  he  signed  this  acceptance  blank,  then 
he  accepted  a  hazard  with  respect  to  his  ever  acquir- 
ing stock  in  the  event  of  his  withdrawal  for  any 
cause  other  than  retirement,  which  includes  his 
death,  resignation,  his  dismissal,  physical  or  other 
incapacity?  "A.    Yes,  sir. 

"Q.  You  as  a  participant  were  willing  to  accept 
[51]  those  hazards?  "A.    Absolutely,  yes. 

"Q.  And  the  other  directors  who  were  partici- 
pants felt  the  same  way  about  it  ? 

"A.    Yes,  sir." 

Those  portions  of  those  depositions  are  offered 
with  the  reservations  Counsel  has  made  for  tomor- 
row morning. 

The  Court:  Subject  to  objection,  they  are  ad- 
mitted. -^ 

Mr.  Yerke :    Call  Mr.  Jenkins. 
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JOHN  S.  JENKINS 
was  produced  as  a  witness  in  behalf  of  Plaintiffs 
and,  havinp^  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

Q.     (By  Mr.  Yerke) :    Where  do  you  reside,  Mr. 
Jenkins  ? 

A.    3265  North  Willamette  Boulevard,  Portland, 
Oregon. 
p     Q.     By  whom  are  you  employed  at  the  present 
time  ?  A.     Sears,  Roebuck. 

Q.     Have  you  ever  been  in  the  employment  of 
J.  C.  Penney  Company?  A.    Yes,  sir. 

Q.     During  what  years  ? 

A.    Approximately,  I  believe,  from  1926  until  No- 
vember of  [52]  1941. 

Q.    Where  did  that  employment  conmience? 

A.     La  Grande,  Oregon. 

Q.    How  long  were  you  at  La  Grande,  at  the  La 
Grande  store  ? 

A.     Five  years,  approximately. 

Q.     So  that  you  left  there  approximately  1931? 

A.    Yes. 

Q.     In  what  capacity  were  you  employed  by  that 
company  when  you  left  La  Grande  ? 

A.     I  was  Assistant  Manager  at  that  time. 

Q.     Where  did  you  go  from  La  Grande,  Oregon? 

A.    Enterprise,  Oregon,  as  manager  of  the  store. 

Q.    How  long  did  you  remain  at  Enterprise  ? 

A.    Approximately  one  year. 

Q.    You  were  manager  during  that  entire  period  ? 
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A.    Yes,  sir. 

Q.  Where  did  you  go  after  your  employment 
ceased  at  Enterprise?  A.    Baker,  Oregon. 

A.     In  the  capacity  of  manager? 

A.     Yes,  sir. 

Q.     Did  you  remain  at  Baker  until  1941? 

A.     November  of  1941. 

Q.  Were  you  manager  at  Baker  during  that  en- 
tire period?  A.    Yes,  sir.  [53] 

Q.  Do  you  recall  during  the  year  1940,  Mr.  Jen- 
kins, receiving  some  information  concerning  the 
profit-sharing  retirement  plan  for  the  management 
staff  of  J.  C.  Penney  Company? 

Mr.  Young:  At  this  time  defendants  will  inter- 
pose an  objection  to  any  further  testimony  in  this 
case  upon  the  same  grounds  as  upon  the  motion  to 
dismiss. 

The  Court :    All  right. 

Mr.  Young:  May  it  be  understood  that  that  objec- 
tion stands  to  each  and  all  questions  hereafter 
asked? 

The  Court :    It  may  be  so  understood.  Proceed. 

The  Witness:  Well,  I  did  receive  instructions. 
I  may  answer,  sir? 

The  Court :    Oh,  yes. 

The  Witness :  I  did  receive  instructions  in  regard 
to  this  plan. 

Q.  (By  Mr.  Yerke)  :  Did  you  make  contribu- 
tions to  the  fund  that  was  set  up  under  that  plan*? 

A.    Yes,  I  did. 
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Q.  Did  you  make  any  contributions  in  1940  from 
your  1939  compensation  ? 

A.  I  am  quite  sure  I  did.  I  cannot  answer  that 
directly  and  swear  that  I  did,  but  I  am  quite  sure 
that  I  did. 

Q.  Then,  of  course,  you  did  make  a  contribution 
in  1941?  A.    Yes. 

Q.     From  your  1940  compensation?  [54] 

A.    Yes. 

Q.  Did  you  receive  a  little  black  book  outlining 
the  details  of  the  plan  and  the  trust  agreement  ? 

A.  Well,  I  did  receive  some  information  and  a 
booklet,  I  remember.  Of  course,  I  cannot  remember 
whether  it  was  black  or  not.  It  has  been  a  good 
many  years  ago. 

Q.    Do  you  recall  what  happened  to  that? 

A.     No,  I  do  not. 

(Discussion  off  the  record.) 

Q.  At  the  time  that  this  plan  was  set  up  and  up 
to  the  time  that  you  left  the  employment  of  J.  C. 
Penney  Company,  Mr.  Jenkins,  had  you  ever  been 
advised  of  any  illegality  in  any  portion  of  the  plan 
or  the  trust  agreement  relating  thereto  ? 

A.    No,  sir. 

Q.  When  were  you  first  advised  of  any  possible 
illegality  in  any  portion  of  the  plan  or  the  trust 
agreement?  A.    Just  recently. 

Q.  When  w^as  that?  Do  you  mean  a  few  days 
ago ;  a  few  weeks  ?  A.    Just  a  few  days  ago. 

Q.  Incidentally,  why  did  you  leave  the  employ- 
ment of  the  J.  C.  Penney  Company? 
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A.  Well,  I  resigned  from  the  company  because  of 
the  personalities. 

Q.     A  personality  clash  ?  A.     Yes.  [55] 

Q.     With  whom? 

A.     Oh,  the  district  managers. 

Mr.  Yerke :    Cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Young)  :  What  was  the  date  of  your 
resignation  ? 

A.  It  was  in  1941. 1  can't  give  you  the  exact  date 
or  the  month. 

Q.  Did  you  receive  back  your  credits  from  the 
company  at  the  time  you  left? 

A.  I  did  receive  some  compensation  from  the 
company. 

Q.     I  am  speaking  of  credits  under  the  plan. 

A.     Well,  the  cash  under  the  plan,  yes,  sir. 

Q.  Had  it  occurred  to  you  that  there  was  any- 
thing illegal  about  the  plan? 

A.  No,  not  at  that  time.  I  have  never  been  ad- 
vised. 

Q.  You  were  never  bothered  about  that,  were 
you?  A.     No. 

Q.  And  the  first  that  you  had  heard  of  the  plan 
being  illegal  began  with  the  attorneys  for  Messrs. 
Wells  and  Albertsen? 

A.  That  is  the  first  time  I  had  been  advised  that 
there  might  have  been  an  illegality. 

Q.  Are  you  personally  acquainted  with  either 
Mr.  Wells  or  Mr.  Albertsen  ? 
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A.  I  had  never  met  them  before  three  or  four 
days  ago.  [56] 

Q.  Who  contacted  you  to  get  you  to  come  up  here 
to  the  trial? 

A.  One  of  the  gentlemen  of  the  firm  called  me 
where  I  am  employed  and  asked  me  if  I  would  come 
over  and  talk  with  them. 

Q.    Did  they  advise  you  the  plan  was  illegal  ? 

A.  They  advised  me  that  they  had  very  good  in- 
formation that  it  was. 

Q.    When  was  this  that  they  told  you? 
•   A.    I  have  forgotten  whether  it  was  Monday  or 
Saturday.  Saturday,  I  guess,  last  Saturday. 

Q.  Did  you  make  any  independent  check  to  de- 
termine whether  or  not  it  was  illegal  ? 

A.  No,  sir,  it  was  not  up  to  me  to  make  any 
check. 

The  Court:  It  would  not  make  any  difference, 
anyw^ay.  I  am  going  to  decide  that  question. 

The  Witness:    That  is  correct. 

Q.  (By  Mr.  Young) :  Was  the  amount  you  re- 
ceived at  the  time  you  left  the  Penney  Company 
$783.99? 

A.     I  cannot  answer  that  question  definitely. 

Q.    You  do  not  remember  the  figure  ? 

A.     No,  sir. 

Mr.  Young :    That  is  all. 

Mr.  King:    That  is  all.  [57] 
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plaintiff,  called  on  his  own  behalf,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Yerke) :  Where  do  you  live,  Mr. 
Wells?  A.    Denver,  Colorado. 

Q.    What  is  your  present  occupation? 

A.  I  am  a  general  agent  for  the  state  for  an  in- 
surance company. 

Q.  You  are  also  one  of  the  plaintiffs  in  this  case ; 
are  you  not  ?  A.     I  am,  sir. 

Q.  You  were  employed  at  one  time  by  the  J.  C. 
Penney  Company?  A.    Yes. 

Q.    Isn't  that  right?  A.    Yes,  sir. 

Q.     For  what  period ;  during  what  years? 

A.  Well,  it  was  in  two  periods.  Originally  I  was 
employed  in  1919,  I  believe,  for  a  few  years,  and 
then  I  came  back  with  the  Penney  Company  in  1929, 
I  think.  i 

Q.  Your  employment  during  that  first  period, 
was  it  at  Everett,  Washington  ? 

A.     Everett,  Washington. 

Q.     As  a  trainee ;  was  it  not  ?  [58] 

A.     That  is  right. 

Q.  When  you  commenced  re-employment — ^when 
you  were  re-employed  by  the  company  in  1929, 
where  did  you  work,  what  store  ? 

A.     At  Store  217  in  Portland. 

Q.     In  w^hat  capacity?  A.     I  was  a  floorman. 

Q.  How  long  did  you  remain  at  the  Portland 
store,  217? 
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A.  Until  about,  I  am  not  certain,  1932,  1933,  I 
think. 

Q.    Where  did  you  go  from  there  ? 

A.  To  the  management  of  a  store,  Portland  store, 
on  Williams  Avenue  at  that  time. 

The  Court :    That  is  Store  Number  499  ? 

The  Witness :    499 ;  that  is  correct. 

The  Court:  In  1935  you  were  transferred  to 
Store  Number  499.  It  is  all  set  out  in  paragraph  16 
of  the  admitted  facts. 

Mr.  Yerke;  We  will  not  go  ahead  with  that  ex- 
amination, then,  your  Honor. 

Q.    You  left  the  Corvallis  store  in  1948? 

A.     That  is  right. 

Q.    You  resigned?  A.    Yes. 

Q.    Why? 

A.  Well,  I  had  had  tragedy  in  my  family,  and 
many  things  contributed  to  my  feeling  that  I  had 
best  get  out.  I  just  did  [59]  not  feel  like  I  would  do 
the  job. 

Q.    Was  it  a  question  of  poor  health  ? 

A.    Yes. 

Q.     Or  mental  condition,  or  what  ? 

A.  I  just  —  it  was  health  with  me,  and  it  was 
brought  on  by  the  loss  of  my  wife. 

Q.  You  made  contributions,  of  course,  to  the 
profit-sharing  retirement  plan  back  in  1939  or  1940, 
did  you?  A.    Yes,  for  the  year  1939. 

Q.    You  made  a  voluntary  contribution  that  year  ? 

A.     Yes,  sir. 

Q.    You  continued  to  make  contributions  during 
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the  other  years  you  were  in  the  employment  of  the 

Penney  Company? 

A.  Yes,  sir.  They  were  witliheld  after  the  first 
year. 

Q.  At  the  inception  of  the  plan  and  until  the 
time  that  you  left  the  employment  of  J.  C.  Penney 
Company,  were  you  ever  advised  of  any  illegality  in 
any  portion  of  the  plan  or  the  trust  agreement  re- 
lating thereto  ?  A.     No,  sir. 

Q.    When  were  you  first  advised  to  that  effect  f 

A.  When  I  consulted  Mr.  King  about  1950  or 
1951. 

Mr.  Yerke :    Cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Young) :  How  did  you  happen  to 
consult  Mr.  King?  [60] 

A.  I  had  learned  that  Mr.  Burkitt  was  having 
his  contract  looked  over  to  determine  whether  or  not 
he  had  a  case,  and  so  I  felt  that  I  should  have  mine. 

Q.    You  were  acquainted  with  Mr.  Burkitt? 

A.     Yes,  sir. 

Q.  Is  Mr.  Burkitt  the  one  that  first  mentioned 
the  subject  to  you? 

A.  Well,  I  don't  recall.  We  have  been  friends  for 
many  years  and  had  discussed  it. 

Q.  Is  Mr.  Burkitt  the  one  that  suggested  you  go 
to  see  Mr.  King?  A.    Yes,  sir. 

Q.  At  the  time  that  you  left  the  Penney  Com- 
pany, did  you  receive  back  all  of  your  own  contri- 
butions? A.    Yes,  sir. 
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Q.  Did  you  also  receive  the  company  contribu- 
tions and  the  other  credits  to  which  you  would  be 
entitled  under  the  plan  ?  A.     Yes,  sir. 

Q.  What  age  were  you  when  you  left  the  Penney 
Company?  A.     I  believe  1951. 

Mr.  Young:  If  the  Court  please,  if  there  is  any 
further  cross  examination,  we  reserve  it,  I  assume, 
until  tomorrow  morning. 

The  Court:  Yes.  I  was  going  to  ask,  is  the  issue 
of  whether  or  not  this  is  a  representative  action, 
whether  Mr.  [61]  Wells  and  Mr.  Albertsen  repre- 
sent all  of  the  other  persons  who  have  left  the  em- 
ploy of  the  company  and  who  made  original  contri- 
butions, one  of  fact  or  of  law  ? 

Mr.  Young:    One  of  fact. 

Mr.  Yerke:  I  think  it  is  one  of  your  contentions 
of  law ;  is  it  not  ? 

The  Court :  I  noticed  it  is  the  defendants'  conten- 
tion of  law. 

Mr.  Stone:     Yes,  contention  of  law  number  six. 

The  Court:  Contention  of  law  niunber  six  ap- 
pearing at  page  78  of  the  pre-trial  order,  and  it  is 
again  referred  to  on  page  91,  number  22  and  23. 

Mr.  Yerke:  Did  you  have  any  further  questions 
now,  Mr.  Young? 

Mr.  Young :    Just  one  moment,  please. 

Mr.  King:  Well,  the  purpose  of  putting  this  tes- 
timony on,  if  that  is  what  you  would  like  to  be  ad- 
vised, is  that  we  have  alleged  in  here  that  the  plain- 
tiff was  not  advised  of  any  illegality  of  the  plan 
until  shortly  prior  to  the  institution  of  the  action. 
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and  Mr.  Young  is  denying  that.  That  is  the  primary 

purpose  of  these  witnesses. 

The  Court :    I  did  not  know. 

Mr.  King:  That  is  the  issue  that  we  are  called 
upon  to  meet. 

Mr.  Young :  That  is  what  we  assumed  the  witness 
was  [62]  confining  his  testimony  to,  your  Honor. 

The  Court:  I  have  not  interposed  any  objection. 
I  just  asked  you  a  question,  Mr.  Young. 

Mr.  King :  Well,  I  thought  that  that  matter  might 
be  of  assistance  to  the  Court.  That  is  the  issue  that 
we  recall. 

The  Court:  There  was  no  issue  of  fact  made  on 
the  representative  character  of  this  action? 

Mr.  King :    I  do  not  think  so. 

The  Court:  You  agree  that  that  is  a  question  of 
law  as  to  whether  or  not  these  men  represent  all  the 
other  people  in  the  plan?  I  do  not  think  that  it  is 
necessary  for  the  plaintiffs  to  show  that  they  repre- 
sented everybody  of  the  class. 

Mr.  King:  No,  we  have  not  the  information  and 
could  not  get  it  from  the  company  as  to  the  names  of 
these  people.  I  endeavored  to  get  it  from  them  in 
New  York  so  we  could  communicate  with  them.  On 
their  motion  on  jurisdiction,  they  say  they  will  sub- 
mit the  names  if  the  Court  orders  them  to  do  so,  but 
we  have  not  communicated  with  any  of  them  except 
Mr.  Jenkins.  We  located  him. 

Mr.  Young:  Counsel's  statement  just  now  is  that 
they  have  not  communicated  with  these  persons 
W'hom  they  purport  to  represent.  Under  those  cir- 
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cmnstances,  I  take  it  the  matter  is  solely  a  question 

of  law,  and  our  contentions  of  law  so  state.  [63] 

Mr.  King:  Well,  the  point  is  that  we  have  com- 
municated with  Mr.  Jenkins  and  we  have  had — 
there  is  a  Mr.  Mitchell  who  is  due  to  arrive  at  two- 
thirty  this  afternoon.  We  have  communicated  with 
him,  but  we  cannot  communicate  with  people  the 
names  of  whom  we  do  not  know. 

Mr.  Young :  That,  of  course,  is  a  ridiculous  state- 
ment because  there  is  machinery  in  this  court  to  get 
the  names  of  anyone.  The  point  I  wish  to  make  in 
answering  your  Honor's  question  is  that  counsel  has 
stated  that  they  have  not  notified  anyone  with  the 
exception  of  those  men  Jenkins  and  Mitchell,  and  I 
am  stating  to  your  Honor  on  the  basis  of  those  facts 
it  then  is  simply  a  question  of  law  as  to  whether 
these  people  rej^resent  the  parties  they  purport  to 
represent. 

Mr.  King:  Well,  I  think  in  view  of  counsel's 
statement,  we  would  like  to  offer,  in  addition  to  the 
other  exhibits,  we  would  like  to  oifer  the  original 
complaint  in  this  action  as  an  exhibit  also  because  at 
that  time  it  was  commenced  as  a  class  action.  There 
has  been  no  question  raised  on  the  subject. 

Mr.  Young:  Well,  I  object  to  the  matter  being— 
the  complaint  being  introduced  at  this  time  for  the 
reason  that  the  issues  set  forth  in  the  pre-trial  or- 
der displace  the  complaint,  in  any  event. 

Mr.  Yerke :    An  issue  of  fact  *? 

The  Court :  It  could  be  admitted  as  an  admission 
against  [64]  interest. 
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Mr.  King :  It  is  in  the  agreed  statement  of  facts. 
I  did  not  know  he  was  making  an  issue  of  fact  until 
now.  I  have  never  heard  about  it. 

Mr.  Young :  We  can  shorten  this  discussion,  per- 
haps. In  the  complaint  it  was  alleged  that  Wells  and 
Albertsen  represented  the  past  participants.  That 
allegation  was  denied  in  the  answer.  Now,  that  de- 
nial has  stood  ever  since,  and  it  still  stands  in  the 
pre-trial  order. 

The  Court:  Well,  as  a  matter  of  proof,  is  there 
anything  that  the  plaintiff  has  to  do  in  order  to  es- 
tal^lish  the  fact  that  this  is  a  class  action  ? 

Mr.  King:  I  do  not  see  how  when  he  alleges  in 
his  complaint  and  that  they  bring  it  on  behalf  of 
themselves.  That  is  the  federal  forms  that  are  sup- 
plied. They  filed  the  original  complaint  in  that  mat- 
ter. That  is  the  way  they  proceeded  ever  since  in 
this  action.  He  could  ask  them  if  they  ever  brought 
it  indi\idually,  if  he  wants  to,  to  ask  the  question. 

Mr.  Young:  Counsel  speaks  as  though  somebody 
other  than  himself  brought  this  complaint.  Mr.  King 
is  the  one  that  brought  this  complaint. 

Mr.  King:    Yes,  and  I  am  not  ashamed  of  it. 

Mr.  Young:  No,  I  know,  but  I  am  just  stating  a 
fact. 

Mr.  King :    I  claim  credit  for  filing  it. 

Mr.  Young:  All  right,  all  right,  you  claim  credit 
for  it.  'tj 

Mr.  King:    Yes,  I  do. 

Mr.  Young:  The  question  now  is  this  issue  as 
to  whether  or  not  the  plaintiffs  Albertsen  and  Wells 
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represent  past  participants,  and  I  am  stating  to  your 
Honor  under  the  denial  in  our  contentions  of  law 
set  forth  in  the  iDre-trial  order  we  raise  an  issue 
upon  that  point. 

Mr.  King:  Where  is  your  contention  of  fact,  is 
what  we  are  talking  about.  We  know  you  deny  it 
as  a  question  of  law,  but  where  is  your  contention 
of  fact?  You  signed  this  pre-trial  order.  Where  did 
you  raise  the  contention  of  fact  on  that? 

Mr.  Young:  The  question  is  as  to  whether  or 
not  these  people  represent  past  participants  as  a 
question  of  law,  your  Honor,  and  it  is  now  an 
agreed  statement  in  this  case  that  the  past  par- 
ticipants were  not,  in  fact,  notified  with  the  pos- 
sible exception  of  this  man  Jenkins,  and  that  there 
is  another  man  by  the  name  of  Matthews  coming  in. 

Mr.  King:    Mitchell. 

Mr.  Young:  Mitchell,  pardon  me.  I  might  ask 
opposing  counsel  whether  he  asked  anybody  to  join 
with  him  in  this  action  who  did  not  join. 

Mr.  King:     I  can  answer  that  I  did  not. 

Mr.  Young:  If  the  Court  please,  I  might  call 
your  Honor's  attention  to  one  other  jDoint.  There  is 
a  stipulation  in  the  beginning  of  the  contentions 
and  issues,  there  is  this  [66]  stipulation:  "It  is 
agreed  by  all  parties  that  the  classification  of  the 
contentions  and  issues  which  follows  hereafter  as 
being  contentions  or  issues  of  law  or  fact  is  in- 
tended for  the  convenience  of  the  Court  and  par- 
ties, and  such  classification  shall  not  prejudice  any 
rights  of  the  parties."  I  point  to  that  particular 
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stipulation.  If  there  is  an  argument  as  to  whether 
or  not  a  particular  contention  is  technically  one  of 
law  or  of  fact,  the  circumstance  that  it  has  been 
designated  as  one  of  law  does  not  prejudice  the 
rights  of  the  party  so  designating  it.  It  could  be 
considered  also  as  a  contention  of  fact. 

The  Court:  Anyone  can  make  his  records  the 
way  he  wants. 

Mr.  King,  if  you  think  it  is  necessary  to  do  any- 
thing else,  go  ahead  and  do  it.  The  same  is  true  of 
Mr.  Young.  Are  you  through  with  the  cross  ex- 
amination, or  do  you  want  to  interrogate  Mr.  Wells 
any  further? 

Mr.  Young:  No,  I  am  through.  Pardon  me,  if 
the  Court  please,  I  requested  a  few  moments  ago 
the  privilege  of  recalling  Mr.  Wells  to  the  stand 
in  the  morning. 

The  Court:    All  right,  Mr.  Wells  will  remain. 

Mr.  King:  Just  a  minute.  We  might  ask  a  few 
more  questions,  and  we  will  let  him  go  now. 

The  Court:    Yes.  [67] 

Redirect  Examination 

Q.  (By  Mr.  King) :  Mr.  Wells,  were  you  ac- 
quainted with  me  before  you  came  to  see  me  about 
this  matter?  A.     Very  well. 

The  Court:  I  am  really  not  interested  in  how  he 
happened  to  come  to  you. 

Mr.  King:  Well,  there  may  be  some  point  here. 
It  might  become  a  question  of  law  under  the  pre- 
trial order  here. 
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Q.  Mr.  Wells,  did  you  institute  this  action,  you 
and  Mr.  Albertsen,  solely  for  the  benefit  of  your- 
selves, or  for  yourselves  and  those  in  a  similar 
situation? 

A.  It  would  be  for  ourselves  and  those  in  a 
similar  situation  because  it  is  the  plan,  but  it  is 
not  us  individually. 

Mr.  King:    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Young)  :  Mr.  Wells,  were  you  ever 
authorized  by  any  other  past  participants  in  the 
plan  to  represent  them  in  this  case. 

A.     No,  sir. 

Mr.  Young:     That  is  all. 

Mr.  King:    That  is  all.  [68] 

HARRY  J.  ALBERTSEN 

plaintiff,  called  in  his  own  behalf,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Yerke) :  Where  do  you  presently 
reside,  Mr.  Albertsen? 

A.    I  live  at  Long  Pine,  Nebraska. 

Q.    How  long  have  you  lived  there? 

A.    Three  and  a  half  months. 

Q.    Is  that  your  permanent  residence? 

A.    Well,  I  would  say  temporarily. 

Q.  You  are  actually  a  resident  of  California,  are 
you  not?  A.     That  is  right. 
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Q.    Why  have  you  been  staying  at  Long  Pine? 

A.     Well,  I  went  there  for  my  health. 

Q.  I  believe  it  is  a  stipulated  fact  in  the  case 
that  you  left  the  employment  of  J.  C.  Penney  Com- 
pany in  1951 ;  that  is  correct,  isn't  it,  December  31, 
1950?  A.    December  30,  1950,  although 

Q.  You  were  actually  on  the  job  on  January  2, 
1951,  though;  were  you  not? 

A.    Yes,  sir,  I  was. 

Q.  You  were  a  manager,  were  you  not,  at  the 
time  that  the  profit-sharing  plan  was  put  into  effect 
in  1940?  A.    Yes,  sir,  I  was.  [69] 

Q.  You  did  not  make  a  contribution,  however, 
did  you,  out  of  your  1939  earnings  in  1940  ? 

A.    No,  sir,  I  did  not. 

Q.  Did  you  make  a  contribution  for  each  year 
thereafter  until  you  ceased  being  employed  by  J. 
C.  Penney  Company  f 

A.     Yes,  sir,  I  did. 

Q.  At  the  inception  of  the  profit-sharing  retire- 
ment plan  and  until  you  left  the  employment  of 
J.  C.  Penney  Company,  had  you  ever  been  ad\dsed 
of  any  illegality  in  any  portion  of  the  plan  or  the 
trust  agreement? 

A.     No,  I  cannot  say  that  I  did. 

Q.    When  were  you  first  so  advised? 

A.    Well,  after  I  left  the  Penney  Company. 

Q.     Could  you  recall  when  the  knowledge  first  i 
came  to  your  attention?  ^ 

A.    Well,  in  the  early  part  of  1951. 

Mr.  Yerke:     Cross  examine. 


1 


J.  C.  Penney  Company,  et  al.  319 

(Testimony  of  Harry  J.  Albertsen.) 
Cross  Examination 

Q.  (By  Mr.  Young) :  How  did  that  come  to 
your  attention'? 

A.    Well,  I  called  Jerry  Geisler  of  Los  Angeles. 

Q.     You  what? 

A.     I  called  Jerry  Geisler. 

Q.     Who  is  he? 

A.    He  is  an  attorney  down  in  Los  Angeles.  [70] 

Q.  Oh,  the  criminal  lawyer  down  in  Los 
Angeles  ?  A.    Yes. 

Q.    How  did  you  happen  to  call  him  about  it? 

A.    I  wanted  to  know. 

Q.    Had  Mr.  Burkitt  spoken  to  you  about  it? 

A.     No,  sir. 

Q.    Do  you  know  Mr.  Burkitt? 

A.    I  know  Mr.  Burkitt. 

Q.     Had  Mr.  Wells  spoken  to  you  about  it? 

A.     No,  sir. 

Q.     You  inquired  on  your  own  initiative,  then? 

A.    Yes,  sir. 

Q.  Were  you  ever  authorized  by  anyone  in  the 
retirement  plan  to  represent  them  in  this  particu- 
lar action?  A.     No,  sir. 

Q.  At  the  time  that  you  left  the  Penney  Com- 
pany, did  you  receive  all  of  your  contributions  in 
the  plan?  A.     I  did. 

Q.  Did  you  receive  also  the  company's  contri- 
butions and  the  other  credits  to  which  you  were 
entitled?  A.    Yes,  sir. 

Mr.   Young:     If  the   Court   please,   we   reserve 
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the  right  to  ask  Mr.  Albertsen  further  questions 

in  the  morning. 

Mr.  King:  I  would  like  to  ask  him  a  few  on 
what  has  been  testified  on  the  cross  examination. 

Redirect  Examination 

Q.  (By  Mr.  King)  :  At  or  about  the  time  that 
you  contacted  Mr.  Geisler,  did  you  receive  any  in- 
formation with  respect  to  the  institution  of  an 
action  by  Mr.  Burkitt?  A.     No,  sir. 

Q.  Did  you  learn  Mr.  Burkitt  had  filed  a  case 
against  the  Penney  Company? 

A.    Well,  not  before  I 

Q.    No,  I  say  after  you  talked  to  Mr.  Geisler. 

A.    Yes,  after. 

Q.    How  did  you  learn  of  it? 

A.    It  came  in  over  the  air,  on  my  radio. 

Q.  Did  you  make  any  effort  to  ascertain  what 
attorney  had  represented  Mr.  Burkitt? 

A.     I  did. 

Q.  As  a  result  of  that  effort,  did  you  contact 
me?  A.    I  did,  sir. 

Q.  Did  you  have  an  interview  with  me  in  Los 
Angeles?  A.    Yes,  sir. 

Q.  And  that  was  prior  to  the  institution  of  this 
action  of  you  and  Mr.  Wells?  A.    Yes. 

Mr.  King:    That  is  all  the  questions  I  have. 

Mr.  Young:  No  further  questions  at  this  time, 
your  Honor.  [72] 

The  Court:  All  right,  will  you  please  return 
tomorrow  morning  at  ten  o'clock. 
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Mr.  King:  Your  Honor,  we  have  one  more  wit- 
ness, Mr.  Robert  H.  Mitchell,  who  is  due  to  arrive 
here  by  plane  this  afternoon,  but  he  is  not  here 
yet,  and  we  wondered  if  we  could  call  him  tomorrow 
morning  ? 

The  Court:  You  may  if  you  want,  or  we  can 
take  a  recess. 

Mr.  King:  I  have  a  man  meeting  him  at  the 
airport. 

Mr.  Young:  Why  not  let  it  go  until  tomorrow 
morning,  your  Honor?  It  is  satisfactory  with  us. 

The  Court :  Do  you  know  what  evidence  you  are 
going  to  put  on? 

Mr.  Young:  We  will  know  about  it  tomorrow 
morning,  your  Honor,  for  sure. 

The  Court:  Is  there  any  witness  you  could  put 
on  this  afternoon? 

Mr.  Young:  No,  I  am  not  prepared  to  put  on 
a  witness  this  afternoon,  your  Honor.  I  think  our 
testimony,  if  any,  will  be  very  short,  and,  as  I 
view  this  case,  it  is  largely  a  question  of  law. 

The  Court:  I  imderstand  Mr.  King  is  going  to 
make  a  statement  tomorrow  on  the  basis  of  his 
statement.  He  is  going  to  have  some  experts  testify 
as  to  the  reasonable  value  of  his  fees. 

Mr.  Young:  Your  Honor  calls  it  a  statement. 
Do  I  understand  [73]  it  is  not  going  to  be  under 
oath? 

Mr.  King:  No,  it  is  going  to  be  under  oath.  If 
you  want  to,  you  can  have  an  additional  one. 

Mr.  Young:  I  just  was  not  familiar  with  the 
tenn  ''statement." 
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The  Court:    We  will  recess. 

(Thereupon,  the  trial  was  recessed  to  Thurs- 
day, June  24,  at  10:00  a.m.)   [74] 

Morning   Session 
(Thursday,  June  24,  1954,  10:15  a.m.,  trial 
resumed  pursuant  to  recess.) 

The  Court:    Mr.  King,  you  had  a  statement? 

Mr.  Young:  If  the  Court  please,  before  pro- 
ceeding, I  would  like  to  call  the  Court's  attention 
to  a  circumstance  in  accordance  with  your  Honor's 
suggestion,  and  you  note  I  call  it  suggestion  rather 
than  order. 

We,  this  morning,  served  upon  Mr.  King  a  docu- 
ment which  consists  of  a  list  of  exhibits  which  were 
offered  in  evidence  by  the  plaintiffs  on  June  23, 
together  with  a  list  of  those  that  are  objected  to  by 
the  defendants.  We  have  set  forth  in  connection 
with  these  exhibits  offered  by  the  plaintiffs  the 
objections  which  we  have  to  certain  of  them.  In 
addition,  as  I  have  stated,  we  have  submitted  a 
list  of  exhibits  which  we  offer  in  evidence,  and  we 
will  be  glad  to  hear  from  opposing  counsel  if  there 
is  any  question  with  respect  to  those. 

Furthermore,  I  have  submitted  a  list  of  para- 
graphs in  the  pre-trial  order  which  are  objected  to 
by  the  defendants.  That  is  in  accordance  with  the 
right  given  us  in  the  stipulation  in  connection  with 
the  statement  of  agreed  facts,  and  these  three 
documents 

The  Court:  After  you  have  agreed  to  certain 
facts,  are  you  now  objecting  to  some  of  them? 
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Mr.  Young:  The  stipulation,  your  Honor  will 
recall  that  [75]  in  respect  to  the  statement  of 
agreed  facts,  the  facts  as  facts  are  agreed  to,  but 
the  right  was  reserved  to  both  parties  to  make  any 
objections  to  the  relevancy  or  materiality  of  any 
portions.  That  is  the  point,  your  Honor. 

I  would  like  to  hand  up  this  statement  at  this 
time  to  be  filed  with  the  record  of  the  case. 

Mr.  King:  We  will  check  it  as  soon  as  we  can, 
but  I  would  like  to  go  ahead  with  this  phase  of  it. 

The  Court:  All  right.  Then  I  will  not  make  any 
ruling  on  the  admissibility  of  the  evidence  until 
after  I  have  had  an  opportunity  to  examine  this 
list. 

Mr.  King:    That  is  right. 

Mr.  Yoimg:  If  the  Court  please,  before  Mr. 
King  proceeds,  I  should  like  to  submit  a  statement 
to  the  Court  of  our  position  with  respect  to  the 
matter  of  attorney's  fees. 

The  14th  contention  of  fact  submitted  by  the 
plaintiffs  reads  as  follows: 

"Plaintiffs  contend  that  4  per  cent  of  the  value 
of  the  shares  of  stock  of  J.  C.  Penney  Company 
which  are  found  by  the  Court  to  have  been  acquired 
by  the  Trustee  by  the  use  of  the  contributions  and 
earnings  of  the  plaintiffs  and  those  for  whom  plain- 
tiffs prosecute  this  action  is  the  reasonable  value 
of  the  services  of  plaintiffs'  attorneys  in  institu- 
ting and  prosecuting  this  action."  [76] 

That  contention  is  denied  by  the  defendants. 

Plaintiffs'  contention  of  law  number  11  reads 
as  follows: 
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''Plaintiffs  further  contend  that  a  decree  should 
be  entered  herein  adjudging  and  decreeing  that  the 
Trustee  holds  the  shares  of  stock  of  J.  C.  Penney 
Company  under  a  resulting  trust  in  favor  of  the 
plaintiffs  and  those  for  whom  lolaintiffs  prosecute 
this  action  and  all  other  participants  who  did  not 
attain  retirement  status  in  that  proportion  which 
the  contributions  and  earnings  of  each  such  person 
bears  to  the  total  contributions  and  earnings  of  all 
such  persons  used  in  the  acquisition  of  and  pay- 
ment for  said  shares  of  stock." 

That  contention  is  denied. 

And,  finally,  plaintiffs  contend  in  their  paragraph 
13  of  their  contentions  of  law  that: 

"  *  *  *  plaintiffs  are  entitled  to  a  decree  award- 
ing plaintiffs  compensation  for  the  reasonable  value 
of  the  services  of  their  attorneys  in  the  prosecution 
of  this  action,  and  for  their  costs  and  disburse- 
ments incurred  herein,  and  further  decreeing  that 
the  sums  so  awarded  shall  constitute  a  lien  upon  all 
the  shares  of  stock  found  by  the  Court  to  have  been 
acquired  by  the  contributions  and  earnings  of  the 
plaintiffs  and  those  for  whom  they  prosecute  this 
action." 

This  contention  is  denied  by  the  defendants. 

Your  Honor  will  observe  that  by  virtue  of  the 
plaintiffs'  contention  of  law  number  11,  that  if  the 
Court  should  decide  [77]  this  case  in  favor  of  the 
plaintiffs,  the  relief  they  are  seeking  is  that  there 
shall  be  a  resulting  trust  in  favor  of  those  indi- 
viduals whom  your  Honor  has  now  identified  as 
being  those  participants  in  the  plan  in  the  years 
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1940  and  1941,  some  of  whom  are  in  the  class  of 
past  participants,  some  of  whom  are  in  the  class 
of  present  participants. 

The  x^oint  that  we  are  making  at  this  time  is  that 
the  decree  with  respect  to  attorney's  fees  is  one 
which  calls  for  a  lien  to  be  imposed  upon  the  shares 
of  stock  which  would  be  awarded  to  those  who  are 
in  the  field  of  past  participants,  together  with  a  re- 
sulting trust  in  favor  of  the  present  participants, 
all  of  whom  were  in  the  plan  in  1940  and  1941.  The 
effect  or  such  a  decree,  if  entered,  would  mean  that 
those  individuals  are  declared  to  be  the  owners  of 
the  stock  in  question.  Since  that  is  the  contention 
which  is  made  in  this  case,  it  is  obvious  that  in  the 
event  that  this  case  ever  reached  the  stage  of  at- 
torney's fees,  the  Court  would  be  dealing  with 
stock  which  it  has  determined  is  the  stock  of  the 
participants.  Under  those  circumstances,  it  is  the 
position  of  both  defendants  in  this  case  that  we  are 
not  interested  in  this  particular  phase  of  the  mat- 
ter, that  in  truth  and  in  fact  the  adversary  con- 
troversy in  respect  to  that  subject  is  one  between 
the  law  firm  of  which  Mr.  King  is  head  and  of  the 
participants  whom  he  claims  are  entitled  to  re- 
ceive the  stock. 

The  Court:    Your  objection  will  be  noted.  [78] 

Mr.  Young:  And  our  silence  hereafter  during 
the  course  of  this,  I  assume,  will  also  be  noted? 

The  Court:  You  do  not  have  to  make  any  fur- 
ther objections  to  the  testimony. 
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RALPH  H.  KING 

called,   ha^dng  been  first  duly  sworn,  testified  as 
follows : 

Mr.  King:  My  name  is  Ralph  H.  King.  I  am  a 
partner  in  the  firm  of  King,  Miller,  Anderson,  Nash 
and  Yerke.  I  have  practiced  law  in  the  City  of 
Portland  for  in  excess  of  33  years.  I  have  had  at 
least  15  or  more  years  of  practice  largely  limited 
to  corporate  matters  and  transactions,  reorganiza- 
tions and  other  matters  involving  extensive  cor- 
porate transactions. 

About  the  first  of  December,  1949,  I  was  con- 
sulted by  Mr.  Harvey  L.  Wells  with  respect  to  his 
rights,  if  any,  to  shares  of  stock  held  by  the  Trus- 
tee of  the  plan  involved  in  this  action.  As  a  result 
of  that  conference,  I  commenced  an  intensive  inves- 
tigation, both  of  law  and  the  study  of  retirement 
plans,  to  determine  what,  if  any,  rights  Mr.  Wells 
might  have  to  any  shares  of  stock. 

This  investigation  continued  from  time  to  time 
throughout  the  year  1950  and  w^as  still  in  progress 
in  the  early  part  of  1951. 

About  the  end  of  March,  1951,  I  received  a  long 
distance  call  from  Mr.  Harry  J.  Albertsen,  one  of 
the  plaintiffs  in  this  action,  in  which  he  desired  a 
consultation  with  respect  to  his  rights  under  the 
plan.  As  a  result  of  that,  while  in  Los  Angeles  on 
other  business,  I  had  a  conference  with  Mr.  Al- 
bertsen. As  a  result  of  the  investigation  of  law  and 
of  study  of  retirement  plans,  I  advised  those  two 
gentlemen  that  [80]  their  rights,  if  any  were  to  be 
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presented,  were  rights  in  common  to  both  and  that 
they  should  be  presented,  if  at  all  presented,  as  an 
act  in  their  own  behalf  and  on  behalf  of  others  who 
were  similarly  situated,  and  they  both  consented  to 
institute  an  action  upon  that  basis.  As  a  result  of 
that,  the  present  action  was  commenced  on  July  11, 
1951,  and  has  been  pending  in  this  court  since  that 
date. 

It  soon  became  apparent  that  it  would  be  neces- 
sary to  obtain  various  information  for  this  case 
from  the  files  of  the  company  and  that  that  could 
only  be  done  by  depositions  taken  under  the  pro- 
visions of  the  Federal  Rules  of  Civil  Procedure  and 
preparations  were  made  and  such  depositions  were 
taken  in  the  City  of  New  York,  commencing  on 
the  29th  day  of  October,  1951,  and  extending 
through  the  7th  day  of  November,  1951. 

In  order  to  arrange  for  the  numerous  subpoena 
duces  tecum  which  were  required  to  require  the 
production  of  records,  it  was  necessary  to  be  in  New 
York  at  least  a  week  prior  to  the  commencement 
of  depositions,  and  it  was  necessary  to  make  quite 
a  lot  of  preparations  and  arrangements  for  the 
taking  of  such  depositions  and  the  proper  examin- 
ation of  witnesses  thereat. 

Following  that,  the  defendants  took  depositions 
over  five  or  six  days  in  the  month  of  March,  1952. 

This  case  has  required  a  number  of  routine  ap- 
pearances in  court  from  time  to  time  with  respect 
to  reporting  the  progress  [80a]  in  the  case.  We 
had  one  day's  argument  on  the  question  of  juris- 
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diction,  and  it  is  expected  that  in  addition  to  the 
work  performed  up  to  the  time  of  the  commence- 
ment of  this  trial,  approximately  one  month's  work 
will  be  required  in  preparing  and  submitting  briefs 
to  the  trial  court. 

Up  to  the  time  of  the  commencement  of  this  trial, 
I  myself  had  devoted  620  hours  to  this  case.  Mr. 
Borden  Wood,  a  then  partner  in  the  firm,  devoted 
3  hours  and  35  minutes,  Mr.  Grant  Anderson,  a 
partner  in  the  firm,  86  hours  and  10  minutes;  Mr. 
Frank  Nash,  a  partner  in  the  firm,  6  hours  and  30 
minutes;  Mr.  Fredric  Yerke,  a  partner  in  the  firm, 
165  hours.  In  addition  to  that,  services  of  associates 
were  devoted  to  the  preparation  of  law  and  other 
matters  as  follows:  Mr.  Norman  J.  Wiener,  15 
minutes ;  Mr.  John  W.  Hill,  1  hour  and  25  minutes ; 
Mr.  Curtis  W.  Cutsforth,  106  hours  and  20  min- 
utes; Mr.  George  IT.  Brustad,  1  hour  and  50  min- 
utes; Mr.  Eric  R.  Haessler,  178  hours  and  35  min- 
utes; Mr.  H.  F.  Althaus,  6  hours  and  20  minutes; 
Mr.  Paul  R.  Meyer,  160  hours;  Mr.  Gerald  J. 
Norville,  a  former  associate,  16  hours;  Mr.  Ferris 
F.  Boothe,  a  former  associate,  33  hours  and  20 
minutes ;  Mr.  David  P.  Templeton,  a  former  associ- 
ate, 116  hours  and  30  minutes. 

I  want  to  say  in  addition  to  that,  that  in  order  to 
prepare  the  complaint  in  this  case,  it  required  a 
very  intensive  study  of  the  law  of  trusts,  the  law 
of  pension  plans,  review  of  all  known  and  obtain- 
able pension  plans,  and  the  application  of  [81]  the 
rules  of  lotteries  as  established  with  various  types 
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of   commercial   arrangements,    and   then    applying 

those   rules   to   the   present   situation. 

I  think  that  covers  in  general  the  type  and  char- 
acter of  services.  I  take  it  there  is  no  cross  exam- 
ination, Mr.  Young'? 

The  Court:  Do  you  want  to  state  what  in  your 
opinion  would  be  a  reasonable  fee  to  be  allowed? 

Mr.  King:  It  is  impossi])le  to  determine  exactly 
the  amount  of  stock.  In  other  words,  we  are  making 
no  claim  except  with  respect  to  the  shares  of  stock 
that  are  obtained  for  plaintiffs  and  those  for 
whom  they  prosecute  the  action,  namely,  the  former 
participants  in  the  plan  who  were  in  the  plan  in 
the  years  1940  and  1941  and  who  never  attained  a  re- 
tirement status. 

As  near  as  I  can  compute  it,  and  assuming  that 
the  amount  as  approximately  recovered  is  $16,000,- 
000,  it  was  my  opinion  four  per  cent  of  that  sum 
was  a  reasonable  amount. 

The   Court:     $640,000? 

Mr.  King:  Yes,  sir,  and  in  so  stating  that,  I 
want  to  say  that  the  fee  in  this  character  of  a  case 
is  essentially  contingent  in  character,  and  I  want  to 
say  in  addition  that  I  have  not  the  exact  figures 
available,  but  the  disbursements  up  to  the  present 
date  are  somewhere  between  three  and  four  thou- 
sand dollars. 

The  Court:  You  say  the  amount  involved  would 
be  sixteen  [82]  million  dollars? 

Mr.  King:  I  say  that  is  the  only  estimate  I  can 
make.  They  have  never  declared  the  figures,  but 
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I  may  say  if  the  amount  was  less  than  that,  I  would 
ask  four  per  cent.  If  it  turned  out  to  be  twelve 
million,  it  would  only  be  $480,000.  I  do  not  want  the 
six  hundred  forty  thousand  unless  the  recovery  is 
sixteen  million  or  more. 

The  Court:  I  understand  there  was  200,000 
shares,  a  three  for  one  split,  and  that  would  mean 
around  600,000,  I  think,  selling  on  the  market  at 
eighty-seven,  so  it  would  be  over  $50,000,000. 

Mr.  King:  Well,  I  know,  your  Honor,  but  there 
is  a  portion  of  all  the  participants  we  do  not  rep- 
resent, and  I  assume  that  is  about  half,  and  I  have 
made  no  claim.  Instead  of  using  the  present  mar- 
ket, I  have  a  figure  at  the  time  they  got  the  stock 
annuity.  It  might  not  be  eighty-seven,  a  figure 
which  would  be  below.  For  those  we  do  not  repre- 
sent, it  would  be  over  half  of  them,  we  are  making 
no  claim  on  that  and  make  no  lien  upon  their  shares 
although  they  finally  benefit  from  the  litigation. 

The  Court:    Any  further  questions'? 

Mr.  Young:     No. 

The  Court:  That  is  all.  [83} 

NICHOLAS  JAUREGUY 

called,  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination  M 

Q.  (By  Mr.  King) :  Mr.  Jaureguy,  you  are  en- 
gaged in  the  practice  in  the  City  of  Portland? 

A.    Yes,  I  am. 
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The  Court:  Mr.  Jaureguy 's  qualifications  are  not 
in  doubt,  are  they,  Mr.  Young? 

Mr.  Young:  I  have  no  objection,  your  Honor, 
but  I  am  not  participating  in  this  part  of  the  pro- 
ceeding. 

Mr.  King :  He  says,  your  Honor,  that  he  will  not 
have  anything  to  do  with  it,  and  I  would  not  ask 
the  questions  otherwise. 

The  Court :  Then  am  I  supposed  to  represent  the 
participants  of  the  plan'? 

(Discussion  off  the  record.) 

Mr.  Young:  As  far  as  I  know,  they  are  not  rep- 
resented, your  Honor.  I  suspect  they  are  not  repre- 
sented. 

The  Cout :    I  will  handle  that  myself. 

Mr.  King:  Q.  Just  briefly,  you  have  been  en- 
gaged in  the  practice  here  over  thirty  years,  I 
take  it?  A.     That  is  correct;  yes,  sir. 

Q.  And  you  are  presently  a  member  of  what 
firm?  A.     Cake,  Jaureguy  and  Hardy.  [84] 

Q.  Have  you  had  occasion  to  examine  the  pre- 
trial order  and  the  pleadings  in  the  present  action? 

A.    Yes. 

Q.  Have  you  heard  the  statement  of  Mr.  King 
while  he  was  on  the  stand?  A.    That  is  right. 

Q.  Have  you  been  able  to  form  any  opinion  as 
to  what  sum  should  be  awarded  for  the  service  of 
the  plaintiffs*  attorneys  in  the  present  action? 

A.  Before  expressing  an  opinion,  I  would  like 
to  discuss  one  point  that  I  think  is  involved,  but  I 
am  not  sure.  I  think  it  has  some  bearing  on  it,  and 
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inasmuch  as  there  is  nobody  appearing  on  the  other 

side,  I  would  like  to  explore  that  matter. 

That  is,  as  I  view  this  case,  there  are  two  contin- 
gencies, well,  three.  One  is  that  you  will  not  get 
anything.  I  do  not  discuss  that. 

Q.    We  are  conscious  of  that. 

Mr.  Young:  We  would  agree  to  put  that  contin- 
gency in  the  statement  of  agreed  facts,  your  Plonor. 

The  Witness:  Then,  of  course,  there  are  two 
problems  in  this  case  that,  while  I  am  not  an  expert 
on  either  and  I  have  had  no  experience  at  all  on 
one  and  very  little  on  the  other,  two  very  perplex- 
ing problems  that  might  result  in  either  one  or  an- 
other type  of  decree. 

One  is  that  the  Court  may  find  that  you  are  cor- 
rect in  [85]  your  contentions  with  respect  to  a  type 
of  annuity  and  retirement  provisions,  that  it  is  a 
lottery  and  things  of  that  kind,  and,  therefore,  that 
you  are  entitled  to  recover.  He  may  hold  against 
you  on  the  class  action  feature  of  it,  and  in  that 
case  I  am  assuming  for  purposes  of  my  testimony 
that  you  will  get  some  fees  and  get  a  fee  from  the 
named  plaintiffs  who  recover  in  this  case,  and  then 
the  other  contingency  is  that  the  Court  will  find 
for  you  on  both  points,  and  in  that  case,  that  is 
the  fee  that  I  am  testifying  about  because  the  other 
one  is  not  before  the  Court;  nevertheless,  I  think 
it  is  something  that  should  be  considered. 

Mr.  King:  I  want,  if  I  may  interrupt,  to  make 
a  statement  in  that  case.  I  have  no  contract  with 
the  plaintiffs  to  that  effect,  that  there  shall  be  a  fee. 
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There  is  no  contractual  arrangement  of  any  char- 
acter. I  want  to  make  that  a  part  of  my  statement. 

The  Witness:  Well,  I  am  assuming  also  there  is 
no  contractual  arrangement  to  the  contrary  that  you 
will  not  be  paid  by  them  if  you  recover.  In  other 
words,  there  is  no  contract. 

Q.     There  is  just  no  contract. 

A.  I  dislike  to  argue  with  an  attorney  that  calls 
me  as  a  witness,  but  I  just  want  the  Court  to  under- 
stand that  I  am  going  on  the  assumption  the  Court 
takes  that  into  consideration.  With  that  understand- 
ing, with  that  background,  based  on  your  testimony 
and  a  study  of  the  pre-trial  order,  I  would  say  [86] 
that  if  the  Court  finds  in  favor  of  the  plaintiffs  in 
this  case  on  the  basis — and  that  you  recover  for  the 
unnamed  plaintiffs,  those  that  are  members  of  the 
class  as  well  as  the  named  plaintiffs,  I  would  say 
that  if  the  total  amount  involved  is  ten  million  dol- 
lars, I  would  fix  a  fee — or  I  would  testify  that,  in 
my  opinion,  a  reasonable  fee  would  be  $200,000  plu* 
one  per  cent  of  the  amount  involved  in  excess  of 
ten  million  dollars. 

Mr.  King:    No  further  questions. 

Th  Court:  I  see  that  Mr.  Manley  Strayer,  Mr. 
Walter  Evans,  and  Mr.  Moe  Tonkon  are  in  the 
courtroom.  I  think  the  record  should  show  that  in- 
stead of  having  to  qualify  each  of  the  attorneys, 
they  are  well-known,  capable  lawyers  who  have  had 
a  great  deal  of  experience,  and  they  are  among  the 
distinguished  members  of  this  bar. 
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Mr.  King :    Thank  you,  Mr.  Jaureguy. 
I  Avill  call  Mr.  Manley  Stray er.  [87] 

MANLEY  B.  STRAYER 

called,  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 

Q.  (By  Mr.  King) :  Mr.  Strayer,  have  you  had 
an  opportunity  to  examine  the  pre-trial  order  and 
the  pleadings  in  this  action?  A.    Yes,  I  have. 

Q.  You  have  heard  the  testimony  of  Mr.  King 
while  on  the  stand?  A.    I  did. 

Q.  What,  in  your  opinion,  would  be  a  reasonable 
sum  to  be  allowed  for  the  services  of  attorneys  for 
plaintiffs  in  the  present  action  in  the  event  that 
they  prevailed  on  behalf  of  all  members  of  the 
class  ? 

A.  Like  Mr.  Jaureguy,  I  make  the  assumption 
that  recovery  is  allowed  in  approximately  sixteen 
million  dollars  and  that  the  attorney  fee  is  to  be 
spread  over  the  fund  that  is  recovered,  and  on  that 
assumption  it  is  my  opinion  that  a  reasonable  fee 
would  be  two  per  cent  of  the  amount  recovered. 

Mr.  King :    Thank  you  very  much.  [88] 

MOE  M.  TONKON 
called,  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 
Q.     (By  Mr.  King) :    Mr.  Tonkon,  have  you  had 
an  opportunity  to  examine  the  pre-trial  order  and 
the  pleadings  in  this  action  ?        A.    I  have. 
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Q.  Did  you  hear  the  statement  of  Mr.  King  with 
respect  to  the  nature  and  character  of  the  services? 

A.    I  have. 

Q.  Assuming  that  the  plaintiffs  prevail  in  be- 
half of  themselves  and  the  other  members  of  the 
class,  what,  in  your  opinion,  would  be  a  reasonable 
sum  to  be  allowed  by  the  Court  for  their  sers^ices 
as  xolaintiffs'  attorneys  in  this  action? 

A.  I  think  the  amount  prayed  for  in  the  plain- 
tiffs' complaint  by  the  plaintiffs  themselves  is  rea- 
sonable ;  in  other  words,  four  per  cent  of  the  recov- 
ery made. 

Mr.  King:    Thank  you  very  much.  [89] 

WALTER  H.  EVANS,  JR. 
called,  having  been  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination 

Q.  (By  Mr.  King) :  Mr.  Evans,  have  you  had 
an  opportunity  to  examine  the  pre-trial  order  and 
the  pleadings  in  this  action? 

A.    I  have  before,  and  I  examined  them  briefly. 

Q.  You  have  heard  the  statement  of  Mr.  King 
with  respect  to  the  nature  and  character  of  the 
services?  A.     I  have. 

Q.  Assuming  that  the  plaintiffs  prevail  on  be- 
half of  themselves  and  of  other  members  of  the  class 
which  they  represent  in  this  action,  what,  in  your 
opinion,  would  be  the  reasonable  fee  to  be  allowed 
for  the  plaintiffs  for  the  service  of  their  attorneys 
in  this  action? 

A.     In  my  opinion,  the  only — I  should  not  say 
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the  only — the  fairest  way  to  fix  the  fee  in  a  class 
suit  such  as  this  is  on  a  percentage  basis.  In  my 
opinion,  a  reasonable  attorney's  fee  to  be  allowed 
successful  counsel  in  a  class  suit  of  this  nature 
would  be  in  the  range  from  five  to  ten  per  cent 
of  the  amount  of  recovery.  If  I  had  to  pinpoint,  I 
would  take  the  middle  figure,  seven  and  a  half  per 
cent.  I  think  the  precise  percentage  figure  depends 
upon  the  difficulty  of  the  case,  the  questions  of  law 
involved,  the  amount  of  the  recovery,  the  likelihood 
of  appeal.  I  am  basing  that  on  the  assumption  that 
you  [90]  meant  exactly  what  you  said  when  you 
said  you  had  no  contract  with  the  named  i)laintif£s 
for  your  compensation  except  probably  by  contin- 
gent; that  you  may  be  able  and  probably  will  re- 
cover your  actual  out-of-pocket  expenses  from  the 
named  plaintiffs. 

Mr.  King:    Thank  you  veiy  much.  [91] 

ROBERT  H.  MITCHELL 

a  witness  produced  in  behalf  of  plaintiffs,  ha^dng 
been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 

Q.     (By  Mr.  Yerke) :     Your  name  is  Robert  H. 
Mitchell?  A.     That   is   right. 

Q.    Where  do  you  live,  Mr.  Mitchell?  M 

A.     At  Glendale,  California. 

Q.    By  whom  are  you  presently  employed? 

A.    By  Menasco  Manufacturing  Company,  Bur- 
bank,  California. 
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Q.     Have  you  ever  been  employed  by  J.  C.  Pen- 
ney Company "?  A.    I  have. 

Q.     For  what  period? 

A.     From  the  first  of  September,  1923,  until  the 
last  of  January,  1947. 

Q.    When  did  you  first  become  a  manager  of  a 
J.  C.  Penney  store? 

A.    Approximately  January  15,  1929. 

Q.    What  store  was  that? 

A.     That  was  at  Calexico,  California. 

Q.    How  long  did  you  remain  at  Calexico? 

A.    Until  May  30,  1933. 

Q.    When  you  left  Calexico,  were  you  still  man- 
age of  that  store?  A.    Yes.  [92] 

Q.    Where  did  you  go  from  there? 

A.    Redlands,  California. 
■    Q.    You  were  manager?  A.    Yes. 

Q.    How  long  did  you  remain  at  Redlands? 
I     A.     Until  January  31,  1940. 

I  Q.    Were  you  a  manager  of  the  Redlands  store 
at  the  time  you  left  Redlands  ?  A.    I  was. 

Q.    Where  did  you  go  from  Redlands? 
A.    Flagstaff,  Arizona. 

Q.    Did  you  go  as  manager?  A.    I  did. 

Q.    How  long  did  you  remain  at  Flagstaff? 
A.    For  seven  full  years,  January  31,  1947. 
Q.     That  is  when  you  left  the  employment  of 
J.  C.  Penney  Company;  is  that  right?  A.  I  did. 

II  Q.    Why  did  you  leave  the  employment  of  that 
company  ? 

|l    A.    I  had  asked  for  a  transfer  because  of  the 
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health  of  my  wife  and  son  who  could  not  stand  the 
seven  thousand  altitude  there,  and  I  received  a 
letter  from  the  Personnel  Department  of  the  J.  C. 
Penney  Company  that  because  of  my  past  record 
and  the  fact  that  I  had  not  beaten  my  1942  volume 
in  the  year  of  1946,  that  I  was  not  entitled  to  a  [93] 
transfer. 

Q.    And  you  subsequently  resigned? 

A.  The  letter  stated  that  if  I  really  thought  I 
should  leave  Flagstaff,  that  it  would  be  best  for  me 
to  resign,  and  I  resigned. 

Q.  You  were  a  J.  C.  Penney  manager,  then,  dur- 
ing the  year  1940?  A.     I  was. 

Q.  Do  you  remember  the  inception  of  the  profit- 
sharing  retirement  plan  of  the  J.  C.  Penney  Com- 
pany? A.    Yes,  I  do. 

Q.  Did  you  make  a  contribution  in  1940  to  that 
plan  out  of  your  1939  earnings'? 

A.     The  one  that  was  not  mandatory? 

Q.     That  is  right. 

A.     I  did. 

Q.  Did  you  continue  to  make  contributions, 
then,  for  each  year  thereafter  until  the  time  you 
left  the  emxjloyment  of  J.  C.  Penney  Company? 

A.     I  did. 

Q.  At  the  time  that  you  first  contributed  to  the 
fund  that  was  set  up  under  the  plan  and  trust 
agreement  until  the  time  that  you  left  the  employ- 
ment of  the  J.  C.  Penney  Company,  were  you  ever 
ad^dsed  by  anyone  of  any  illegality  in  any  portion 
of  the  plan  or  trust  agreement  relating  thereto? 
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A.    No. 

Q.    When  did  you  first  learn  of  such  illegality? 

A.  In  the  summer  of  1941  in  talking  with  my 
friend,  Mr.  Albertsen. 

Q.    Do  you  mean  1941  or  1951? 

A.     Of  1951;  I  am  sorry. 

Q.     1951? 

A.  1951,  talking  with  my  friend,  Mr.  Albert- 
sen,  he  informed  me  that  a  suit  had  been  instituted 
attacking  the  profit-sharing  plan  of  J.  C.  Penney 
Company  in  regard  to  the  stock  part  of  that  plan, 
that  it  was  illegal  and  constituted  a  lottery. 

Q.  That  was  the  first  information  you  had  re- 
ceived on  the  subject?  A.     The  very  first. 

Mr.  Yerke:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Young)  :  At  the  time  you  left  Pen- 
ney Company,  did  you  receive  all  of  the  credits 
that  you  were  entitled  to  under  the  plan? 

A.    As  far  as  the  cash  is  concerned,  I  did. 

Q.  You  left  the  company  before  reaching  re- 
tirement age;  did  you  not? 

A.    About  eight  years  before. 

Mr.  King:  Just  a  minute,  I  do  not  understand 
what  is  retirement  age.  Did  you  mean  60  years 
retirement  age? 

Mr.  Young:  Q.  How  old  were  you  at  the  time 
you  left  the  Company?  [95] 

A.     I  was  not  quite  52. 


340        H.  L.  Wells  and  H.  J.  Alhertsen,  vs. 

Mr.  King:  That  is  what  I  wanted  to  find  out.  I 
did  not  know  how  old  you  were. 

Mr.  Young:     That  is  all. 

Mr.  King:     That  is  all. 

Your  Honor,  if  we  could  have  a  few  minutes  we 
could  go  over  these  exhibits,  and  I  think  that  is  our 
case.  We  would  like  to  check  them. 

The  Court:    We  will  take  a  recess. 
(Recess  taken.) 

Mr.  King:  If  your  Honor  please,  in  view  of  the 
objections  served  on  us  by  counsel  just  before 
court  took  up  this  morning,  we  Avithdraw  from  our 
list  of  exhibits  Exhibit  23  and  Exhibits  159  and  160, 
but  Ave  would  like  to  add  to  our  list  of  exhibits  319 
and  320.  318  is  the  complaint  in  this  case,  and  319  is 
the  answer  of  one  defendant,  and  320  is  the  answer 
of  the  other,  which  were  going  to  be  offered  by  the 
other  side  anyway. 

Mr.  Young:  There  is  no  objection  to  319  and 
320,  your  Honor. 

The  Court:  Then  the  only  exhibits  to  which  you 
object  are  140  and  141;  is  that  right,  now? 

Mr.  Young:     That  is  right. 

The  Court:  And  208-A  through  D  and  222-A 
through  D  and  329  through  334? 

Mr.  Young:    That  is  right,  your  Honor. 

The  Court:  All  of  the  other  exhibits  listed  on 
page  1  of  Mr.  Young's  [96]  statement  and  the  first 
7  exhibits  listed  on  page  2  are  admitted,  and  the 
other  exhibits  offered  by  plaintiff  are  admitted  pro- 
\dsionally. 

Mr.  King:     Thank  you,  your  Honor. 
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The  Court:  Now,  with  reference  to  the  exhibits 
of  defendant  to  which 

Mr.  King:  We  will  make  a  statement  on  that 
as  soon  as  they  offer  them,  your  Honor,  but  I 
thought  you  wanted  to  know  whether  we  rest  or  not. 

The  Court:     Plaintiffs  rest. 

Mr.  King:  They  made  some  kind  of  a  reserva- 
tion about  our  depositions,  and  I  would  like  to  have 
that  cleared  up,  and  then  we  are  ready  to  rest. 

The  Court:  The  portions  of  the  exhibits  read 
into  evidence  are  admitted. 

Mr.  King:    The  plaintiff  rests. 

The  Court :  Mr.  Young,  do  you  now  want  to  offer 
the  exhibits  listed  in  the  statement  you  presented 
this  morning? 

Mr.  Young:  Yes,  your  Honor,  in  fact,  the  state- 
ment itself  makes  the  offer. 

Mr.  King:  Very  well,  your  Honor,  we  will  say 
that  we  have  no  objections  except  for  the  ones  I 
am  about  to  mention,  which  are  objected  to  on  the 
grounds  that  they  are  irrelevant  and  immaterial. 
Number  12,  number  128,  the  same  objection  that 
counsel  made  to  some  of  ours.  It  is  set  forth  [97] 
in  extenso  on  page  three  and  a  half  in  the  pre-trial 
order.  There  would  seem  to  be  no  purpose  in  put- 
ting it  into  the  record  again. 

Mr.  Young:  Pardon  me,  your  Honor.  We  are 
willing  to  withdraw  Exhibit  128. 

Mr.  King:     Thank  you. 

I  proceed  down  the  list  of  exhibits  to  174  and 
175.  Those  are  letters  of  Mr.  Burkitt,  and  we  ob- 
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ject  to  them  as  being  only  irrelevant  and  imma- 
terial in  the  present  action. 

Mr.  Yoimg:  Well,  they  are  the  letters  showing 
why  Mr.  Burkitt  left  the  company,  and  for  that 
reason  we  regard  them  as  material. 

The  Court:  It  may  be  material  in  the  Burkitt 
case,  but  how  would  it  be  material  in  this  case?  I 
am  leaving  it  up  to  you,  as  you  know.  If  you  want 
to  keep  them  there,  I  will  let  them  in  provisionally. 

Mr.  Yoimg:  Yes,  I  imderstand.  If  the  Court 
please,  Mr.  Burkitt,  although  he  has  brought  a 
separate  action  which  was  tried  previously,  happens 
to  be  a  person  who  falls  within  the  classification  of 
parties  on  whose  behalf  the  plaintiffs  pui'port  to 
act. 

Mr.  King:  Well,  that  is  admitted  provisionally! 
then,  your  Honor. 

The  Court:  Yes,  it  will  be.  That  is  what  my 
ruling  is  going  to  be. 

Mr.  King:  We  have  Exhibits  194  thru  204  which 
are  a  similar  [98]  correspondence  of  plaintiff  Al- 
bertsen  as  to  the  settlement  of  his  accounts  and 
why  he  left  the  company.  It  was  immaterial  also. 
I  mean,  that  is  not  an  issue  in  this  case.  He  stated 
on  the  stand  he  got  all  the  settlement  he  is  entitled 
to  other  than  the  stock,  so  I  do  not  see  how  that 
adds  anything  to  it. 

The  Court:  Do  you  want  to  withdraw  that, 
Mr.  Young,  or  do  you  want  to  keep  that  in? 

Mr.  Young:  Wlien  Mr.  Albertsen  was  on  the 
witness  stand  and  was  examined  by  Mr.  King,  he 
testified  to  a  separation,  and,  therefore,  we  would 
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like  to  have  the  correspondence  dealing  with  that 
subject  in  the  case. 

The  Court:    All  right. 

Mr.  King:  Well,  it  is  set  forth  in  the  pre-trial 
order,  too,  that  he  was  discharged. 

The  Court:  I  do  not  think  that  an  appeal  will 
require  the  printing  of  all  these  exhibits.  If  the 
losing  party  desires,  I  will  enter  an  order  permit- 
ting the  mailing  of  all  exhibits  to  the  clerk  without 
having  to  print  them. 

Mr.  King:  That  was  one  of  the  things  I  had 
in  mind. 

The  Court:    Well,  I  appreciate  that. 

Mr.  King:    All  right,  thank  you. 

The  Court :  But  I  would  not  require  that.  There 
are  too  many  exhibits  here. 

Mr.  King:  We  make  the  same  comment  and  ob- 
jection with  respect  to  205  and  215-A  through  H; 
the  Wells  [99]  correspondence,  233  thru  243.  They 
are  matters  pertaining  to  the  settlement  of  accounts 
and  also  further  correspondence  with  Wells,  245 
throught  254-H.  Burkitt  has  a  letter.  Exhibit  260, 
and  this  pamphlet  relating  to  annuities,  280  and 
282- A  through  J,  they  are  just  statements  of  ac- 
count. They  are  all  between  Albertsen  and  Wells. 
I  mean,  there  is  no  issue  in  the  case.  In  fact,  it  is 
stated  in  the  pre-trial  order. 

Those  are  our  objections  to  that. 

Now,  303  relates  to  Burkitt,  the  summons  and 
complaint  in  the  Burkitt  case,  and  304  and  305  are 
the  answers  of  the  two  defendants. 
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Mr.  Young:  I  have  stated  our  position  in  re- 
gard to  those,  your  Honor. 

Mr.  King:  309  is  a  group  of  annuity  contracts 
with  insurance  companies.  There  is  no  issue  about 
them  in  this  case.  I  think  they  are  immaterial. 

Now,  we  come  down  to  313  and  315,  the  state- 
ments about  benefits  paid  or  something.  They  are 
not  in  issue  here  also. 

We  come  to  317.  It  is  Albertsen's  record  of  pay- 
ments into  the  fund  which  is  set  out  in  the  pre- 
trial order,  about  paragraph  52  or  57 — 72,  or  some- 
thing like  that. 

323  is  various  stipulations.  It  is  covered  in  the 
pre-trial  order  also.  324  is  the  same  thing.  In  other 
words,  those  are  incorporated,  and  the  point  I  had 
in  mind  is  I  do  not  regard  them  as  injurious,  but 
it  just  clutters  up  the  record.  [100] 

The  Court:  Mr.  King,  I  agree  with  much  of 
what  you  have  said,  and  I  agree  with  much  of  what 
Mr.  Young  said  with  reference  to  relevancy  of  some 
of  the  exhibits  which  you  have  offered,  but  I  have 
permitted  each  of  you  to  determine  what  exhibits 
you  want  to  offer,  and  I  am  going  to  admit  all  of 
the  exhibits  offered  by  Mr.  Young  to  which  no  ob- 
jections have  been  made,  and  the  other  exhibits  you 
offered  to  which  there  have  been  objections  I  am 
going  to  admit  provisionally. 

Mr.  King:  I  want  to  say  I  think,  your  Honor, 
that  the  matter  of  transmitting  them  to  the  Court 
will  cover  most  of  what  I  had  in  mind,  and  I  thank 
your  Honor  for  the  statement. 

Mr.   Young:     There   will   be   no   trouble    about 
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transmittal  to  the  Court  of  any  documents,  I  as- 
sure your  Honor. 

The  Court:  Mr.  King  was  concerned  about  the 
possibility  of  having  to  print  each  of  the  exhibits. 

Mr.  Young:     Yes,  I  understand. 

The  Court:  That  would  be  a  very  costly  pro- 
cedure. 

Mr.  King:  That  is  right,  and  some  of  these  are 
tremendous  documents  and  I  would  hate  to  have 
to  take  whole  volumes  and  print  them. 

Mr.  Young:    Yes. 

The  Court:  Mr.  Young,  do  you  desire  to  offer 
any  live  witnesses'? 

Mr.  Young:    Yes,  your  Honor. 

The  Court:    Proceed.  [101] 

Mr.  Young:  Before  proceeding  to  offer  the  live 
witnesses,  however,  I  wish  to  move  the  Court  at 
this  time  for  an  order  dismissing  this  proceeding 
upon  the  same  grounds  that  were  assigned  at  the 
opening  of  the  case. 

The  Court:    I  will  take  it  under  advisement. 

Mr.  Young:  I  call  your  Honor's  attention  to  the 
fact  that  in  the  document  that  was  served  upon 
opposing  counsel  this  morning,  the  last  page  of 
which  sets  forth  the  paragraphs  in  the  pre-trial 
order  which  were  objected  to  by  the  defendants, 
your  Honor  did  not  comment  upon  that  matter. 

The  Court:  I  did  not  see  them.  I  will  take  that 
one  under  advisement. 

Mr.  Young:  Very  well,  your  Honor.  Shall  I 
proceed  now? 

The  Court:    Yes.  I  wondered  if  there  should  be 
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some  record  here  of  that.  Is  there  any  objection 
if  the  document  prepared  by  Mr.  Young  this  morn- 
ing is  admitted  in  evidence,  any  objection  to  the 
admission  of  that  statement  into  evidence  ? 

Mr.  Young:  I  requested  that  it  be  filed  with  the 
records  of  the  case,  your  Honor. 

Mr.  King:  It  is  the  third  sheet  of  the  document 
referred  to"? 

Mr.  Young:    It  is  the  last  sheet. 

Mr.  King:  Yes,  I  have  no  objection  to  it  being 
marked  for  purposes  of  identification  so  we  will 
know  what  we  are  talking  about.  The  next  number 
is  335. 

The  Court:  Mark  it  335.  It  is  admitted  as  [102] 
showing  the  action  of  the  parties. 

(Document  referred  to  marked  Defendants' 
Exhibit  335  and  received  in  evidence.) 

Mr.  Young:  If  the  Court  please,  plaintiff's 
coimsel  offered  in  the  record  a  portion  of  the  Weid- 
erman  deposition  found  at  page  257  and  running 
over  through  the  first  line  on  page  258.  At  this 
time  I  would  like  to  ask  that  there  be  added  to  the 
portion  which  counsel  asked  to  have  made  part  of 
the  record,  the  balance  of  page  258  of  the  Weider- 
man  deposition. 

Mr.  King:    There  is  no  objection. 

The  Court:     It  may  be  admitted. 

Mr.  Young:  At  this  time  I  ask  that  there  be 
considered  as  being  placed  in  the  record  of  this 
case  that  portion  of  Mr.  Hughes'  deposition  in  the 
Burkitt  case  found  at  page  281  commencing  with 
the  word  "Mr.  Young"  and  continuing  over  through 
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the  end  of  the  first  paragraph  on  page  283.  That 
has  to  do 

Mr.  King:  Wait  a  minute.  I  have  already  put  in 
part  of  it.  I  have  already  got  in  the  record 

Mr.  Young:  The  deposition  I  am  speaking  of  is 
the  deposition — I  am  sorry,  it  is  the  transcript  of 
the  Burkitt  case.  I  misstated  that.  It  is  not  the  de- 
position ;  it  is  the  transcript  in  the  Burkitt  case. 

Mr.  King:  Well,  I  object  to  that  transcript  [103] 
in  the  Burkitt  case. 

Mr.  Young:  I  am  only  asking  that  it  be  done  to 
save  the  necessity  of  putting  Mr.  Hughes  on  the 
witness  stand  to  testify  to  the  same  facts  that  ap- 
pear there. 

Mr.  King:  I  will  have  to  examine  it.  He  had  me 
over  in  the  deposition.  Now,  I  will  have  to  look 
at  it. 

The  Court:    281,  to  what  portion,  Mr.  Young *? 

Mr.  Young:  Commencing  with  the  name  "Mr. 
Young". 

Mr.  King:  I  think  Mr.  Hughes  should  be  called 
as  a  witness  in  this  case. 

The  Court:     How  many  pages  of  testimony? 

Mr.  King:  Well,  I  want  to  see  what  it  is,  if 
I  may. 

Mr.  Young:  That  has  to  do  with  the  question 
as  to  what  was  an  inducement  for  men  to  stay  on 
with  the  Penney  Company. 

Mr.  King:    Where  does  it  end? 

Mr.  Young:  It  beings  on  page  281  and  ends  on 
page  283. 

Mr.  King:    We  have  no  objection  to  that. 
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The  Court:     It  may  be  admitted. 
Mr.  King:     For  the  sake  of  saving  time;  that 
is  all. 

TESTIMONY  OF  MR.  HUGHES 

Mr.  Young:  Q.  To  what  extent  in  relation  to 
other  possible  factors  did  you  consider  that  the  plan 
itself  was  an  inducement  for  men  to  stay  on? 

A.  Of  course,  we  did  not  consider  that  that 
would  be  the  determining  factor  in  a  man  because 
there  are  so  many  other  reasons  why  men  came  into 
the  Penney  Comj^any  and  why  men  have  stayed 
with  the  Penney  Comi^any  when  we  had  no  retire- 
ment plan  whatever,  and  I  could  go  on  at  gi'eat 
length  on  that. 

Q.  Would  you  just  briefly  indicate  to  the  Court 
what  factors  in  your  observation  caused  men  to  con- 
tinue in  the  employ  of  the  company  apart  from  the 
question  of  the  plan. 

A.  Well,  the  first  thing  I  think — I  think  I  made 
this  statement  many  times  to  investment  men — the 
mainspring  of  the  Penney  Company  throughout  the 
years  has  been  profit-sharing.  I  think  that  attracts 
and  holds  men  to  the  Penney  Company,  with  that 
liberal  profit-sharing  which  a  man  has  in  the  store, 
the  advantage  a  store  manager  or  associate  has  in 
the  store.  That  is  probably  the  selfish  motive,  but 
it  is  the  basis  of  our  company's  growth.  Coupled 
with  that  is  the  opportunity  for  a  man  to  have  a 
large  measure  of  responsibility,  to  paddle  his  own 
canoe,  because  as  a  manager  of  a  Penney  store, 
while  he  cannot  control  everything,  he  does  have  a 
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larger  measure  of  freedom  than  even  an  average 
independent  retail  merchant.  He  has  that  because 
he  has  no  worries  about  finances  in  the  Penney 
Company.  He  does  not  have  to  worry  [104- A]  about- 
being  out  of  a  job  and  of  being  able  to  pay  his  bills. 
He  has  it  because  of  the  assistance  given  by  a  big 
corps  of  trained  buyers,  assistance  given  by  skilled 
men,  assistance  of  a  skilled  sales  department,  of  a 
real  advertising  department,  real  estate  department, 
and  all  the  others.  A  man  has  an  opportunity  to 
grow  and  go  places.  When  Mr.  Penney  hired  Mr. 
Sams,  he  said,  "You  can  go  as  far  as  your  own 
rope  will  take  you,  as  far  as  your  rope,  you  can 
have  all  of  the  rope  you  want."  This  was  the  policy 
of  the  Penney  Company.  That  is  very  attractive  to 
a  man  who  is  ambitious  and  wants  to  go  places.  He 
has  an  opportunity  to  go.  There  is  another  factor 
which  I  prize  very  highly,  and  I  think  many,  many 
men  in  the  Penney  Company  prize,  and  that  is  the 
fact  that  we  feel  that  to  be  an  associate  of  Penney 
Company  is  almost  a  badge  of  honor.  That  may 
sound  like  baloney,  but  the  standards  this  company 
has  set  and  the  pride  we  have  in  it  is  certainly  an 
inducement  to  a  man  to  stay  with  the  company. 
There  are  provisions  like  liberal  sick  leave,  paid 
vacations,  free  death  benefits,  group  insurance,  and 
all  those  things,  but  to  me  the  real  inducement  to 
a  man  to  come  with  the  Penney  Company  or  to  con- 
tinue with  the  Penney  Company  was  the  first  ones 
I  enumerated,  liberal  profit-sharing,  the  opportu- 
nity to  be  on  his  own,  to  do  a  job  on  his  own  with 
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a  miniinum  of  supervision,  and  the  opportunity  to 
go  just  as  far  as  his  ability  will  take  him.  [104B] 
Mr.  Young:    Call  Mr.  Talbot. 

JOHN  C.  TALBOT 
a  witness  produced  in  behalf  of  the  defendants,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Mr.  Young :  If  the  Court  please,  this  witness  was 
called  in  the  Burkitt  case,  and  if  there  is  no  objec- 
tion, I  might  just  briefly  state  some  of  the  prelim- 
inary matters  without  having  to  ask  the  questions. 

M7\  King:  I  am  not  going  to  combine  the  two 
records  in  this  case.  You  have  insisted  all  along 
that  they  be  kept  separate;  forget  about  it.  I  will 
proceed. 

Mr.  King:    I  will  try  to. 

Direct  Examination 

Q.     (By  Mr.  Young) :    State  your  name,  please. 

A.     John  C.  Talbot. 

Q.    Where  do  you  live? 

A.     St.  Louis,  Missouri. 

Q.     What  is  your  present  occupation? 

A.  Special  Assistant  to  the  Chancellor  of  Wash- 
ington University. 

Q.    What  was  your  occupation  prior  to  that? 

A.     I  was  with  the  J.  C.  Penney  Company. 

Q.  How  long  were  you  with  the  J.  C.  Penney 
Company  ? 

A.     From  June  of  1929  until  late  July  of  1947. 
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Q.  In  what  capacity  were  you  mth  that  com- 
pany ? 

A.  I  was  head  of  the  Shoe  Department  that  sup- 
plied shoe  [105]  requirements  of  all  the  stores. 

Q.  Were  you  a  participant  under  the  retirement 
plan  which  is  the  subject  matter  of  this  litigation? 

A.     Yes,  sir. 

Q.  During  what  period  of  time  were  you  such 
a  participant  1 

A.     I  started  at  the  beginning  in  1940. 

Q.  You  remained  a  participant  until  you  left 
the  company*?  A.    Yes,  sir. 

Q.    Is  that  correct?  A.    Yes. 

Q.    At  what  age  did  you  leave  the  company? 

A.    In  my  56th  year,  sir. 

Q.  Mr.  Talbot,  have  you  ever  authorized  Mr. 
Wells,  one  of  the  plaintiffs  in  this  case,  to  bring 
this  action  on  your  behalf?  A.     N'o,  sir. 

Q.  Have  you  ever  authorized  Mr.  Albertsen  to 
bring  this  action  on  your  behalf?  A.     No,  sir. 

Q.  Have  you  ever  authorized  the  King  law  firm 
to  bring  this  action  on  your  behalf? 

A.    No,  sir. 

Q.  Do  you  consider  that  since  they  are  taking 
the  position  that  they  represent  past  participants 
that  they  have  any  authority  to  represent  you? 

A.     Definitely  not,  sir.  [106] 

Q.  Do  you  want  them  to  represent  you  in  this 
case?  A.     I  do  not,  sir. 

Mr.  Young:    You  may  cross  examine. 
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Cross  Examination 

Q.  (By  Mr.  King):  Mr.  Talbot,  if  it  should 
be  determined  as  a  result  of  this  action  that,  as 
shown  in  Exhibit  332,  you  would  become  entitled  to 
approximately  1692  shares,  do  you  now  disclaim 
any  right  to  receive  those  shares? 

A.    Absolutely  and  completely,  yes. 

Mr.  King :    That  is  all. 

Mr.  Young :    That  is  all. 

ORA  ESTLE  CAMPBELL 

a  witness  produced  in  behalf  of  defendants,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Young)  :  Mr.  Campbell,  where  do 
you  live  ?  A.     Greenfield,  Indiana. 

Q.    What  is  your  occupation"?  A.     Farmer. 

Q.     How  long  have  you  been  a  farmer? 

A.     1948. 

Q.  Prior  to  the  time  that  you  became  a  farmer, 
w^hat  was  your  occupation? 

A.     Connected  with  the  J.  C.  Penney  Company. 

Q.  When  did  you  first  come  with  the  Penney 
Company?  A.     May  1,  1921. 

Q.    When  did  you  leave  the  Penney  Company? 

A.    December  31,  1947. 

Q.  At  the  time  you  left  the  company,  the  Pen- 
ney Company,  were  you  a  manager? 

A.    I  was,  sir. 

Q.    Wliere?  A.     Indianapolis,  Indiana. 


J.  C.  Penney  Company,  et  al.  353 

(Testimony  of  Ora  Estle  Campbell.) 

Q.  How  long  had  you  been  in  managerial  ca- 
pacity prior  to  the  time  you  left  the  company?  [108] 

A.     From  1924  until  1947. 

Q.  Were  you  a  participant  under  the  Penney 
retirement  plan?  A.     I  was,  sir. 

Q.    At  what  age  did  you  leave  the  company? 

A.    55. 

Q.  Mr.  Campbell,  have  you  ever  authorized  Mr. 
Wells,  one  of  the  plaintiffs  in  this  case,  to  bring 
this  action  on  your  behalf?  A.     I  have  not. 

Q.  Have  you  ever  authorized  Mr.  Albertsen,  one 
of  the  plaintiffs  in  this  case,  to  bring  this  action  on 
your  behalf?  A.     I  have  not. 

Q.  Have  you  ever  authorized  the  law  firm  of 
King,  et  cetera,  to  represent  you  in  this  case? 

A.    Definitely  not. 

Q.  The  plaintiffs  in  this  case  contend  that  they 
represent  all  past  participants,  and  because  of  that 
circumstance  do  you  recognize  them  having  any  au- 
thority to  represent  you?  A.     They  do  not. 

Mr.  King:  I  will  object  to  that  question  as  argu- 
mentative. 

The  Court:    Objection  overruled. 

Mr.  Young:  Q.  Do  you  want  them  to  represent 
you  in  this  case?  A.     I  do  not. 

Mr.  Young:    That  is  all.  [109] 

Cross  Examination 
Q.     (By  Mr.  King)  :    Mr.  Campbell,  at  the  time 
you  left  the  Penney  Company  did  you  have  any 
shares  of  stock  in  the  company? 
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Mr.  King:  Just  a  minute,  please.  And  that  it  is 
improper  for  this  witness  to  attempt  to  vary  the 
terms  of  the  plan  by  oral  testimony. 

Mr.  Young:  If  the  Court  please,  there  is  no  at- 
tempt l)eing  made  to  vary  the  terms  of  this  plan 
by  oral  testimony. 

This  is  a  situation  in  which  the  charge  is  being 
made  that  this  plan  was  a  lottery.  The  lottery  is 
said  to  inhere  in  the  fact  that  a  person  who  re- 
ceived stock  would  have  to  be  a  person  who  lives 
to  the  age  of  sixty  and  was  still  a  central  or  branch 
office  executive  or  a  manager.  One  of  the  factors 
involved  in  the  question  as  to  whether  it  is  a  lot- 
tery is  what  was  the  purpose  of  the  provision  itself. 
If  the  pro^dsion  [112]  was  put  in  there  as  a  sound 
matter  of  business  judgment  for  the  purpose  of 
establishing  a  particular  retirement  plan  for  pro- 
tection of  the  participants  in  the  plan  and  to  foster 
the  interests  of  the  company  and  the  participants, 
that  is  a  circumstance  in  respect  of  which  the  Court 
should  be  advised.  I  am  offering  this  witness  in  re- 
spect to  that  subject  matter. 

The  Court:  Mr.  Young,  as  I  read  the  pre-trial 
order  and  particularly  your  contentions,  you  deny 
that  the  documents  are  ambiguous  in  any  way.  No 
testimony  has  been  adduced  by  the  plaintiffs  to 
show  any  ambiguity.  You  have  always  contended 
that  the  documents  speak  for  themselves,  and  I  just 
do  not  understand  the  relevancy  of  any  extrinsic 
evidence  in  view  of  your  former  contentions. 

Mr.  Young:    Coimsel's  objection  to  this  testimony 
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was  predicated  upon  the  assumption  that  we  at- 
tempted to  vary  the  terms  of  the  plan.  That  is  not 
true.  I  am  simply  indicating  to  the  Court  that  this 
was  a  plan  which  was  set  up  on  the  basis  of  a  sound 
business  judgment,  and  that  by  reason  of  this  cir- 
cumstance it  does  not  have  any  inherent  character- 
istics of  a  lottery,  which  is  the  charge  made. 

The  Court:  Cannot  one  determine  that  from  an 
examination  of  the  documents  themselves*? 

Mr.  Young:  I  think  it  can  be  determined  from 
that,  but  it  seems  to  me  that  we  should  have  the 
right  to  offer  oral  testimony  to  sui)plement  the  docu- 
ments. [113] 

The  Court :  Is  it  your  contention  that  that  which 
may  be  a  lottery  under  certain  circumstances  is  not 
a  lottery  if  it  was  done  in  good  faith  for  a  valid, 
business  purpose  ? 

Mr.  Young:    That  is  a  factor;  yes,  your  Honor. 

The  Court:  Do  you  have  any  authority  to  sup- 
port you  on  that? 

Mr.  Young:  We  have  a  great  deal  of  authority 
to  support  us  on  that. 

The  Court:  I  might  say  that  over  a  period  of 
time  I  have  belonged  to  that  school  of  legal  think- 
ing that  believes  that  what  is  good  business  practice 
should  be  good  business  law  except  in  unusual  cir- 
cumstances, and  I  am  therefore  going  to  overrule 
the  objections  and  permit  the  witness  to  testify  pro- 
visionally, at  least.  I  am  going  to  listen  to  the  evi- 
dence, but  I  would  like  to  have  some  authority  pre- 
sented to  substantiate  my  legal  thinking. 
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Mr.  Yoimg:  If  the  Court  please,  that  is  a  mat- 
ter which  will  appear  in  our  briefs.  Unfortunately, 
we  have  been  under  such  terrific  pressure  in  con- 
nection with  these  cases  the  briefs  are  not  ready  to 
be  submitted  to  your  Honor,  but  in  the  time  agreed 
upon  yesterday,  there  will  be  ample  authority  sub- 
mitted to  support  that  contention. 

The  Court:    Mr.  King? 

Mr.  King:  Of  course,  I  can  see  the  contention, 
but  the  contention  was  never  included  in  this  pre- 
trial order  and  it  [114]  takes  us  by  surprise  here 
that  they  are  making  that  contention.  There  was 
never  anything  advanced  in  the  pre-trial  order 
along  this  line,  nothing  in  the  contentions  of  law 
nor  in  the  contentions  of  fact,  and  I  understood 
that  when  you  made  and  prepared  a  pre-trial  order, 
that  plaintiffs  were  entitled  to  rely  on  it.  Now  they 
come  in  here  with  a  new  contention  that  we  do  not 
know  anything  about,  and  if  Mr.  Young  will  point 
out  to  me  where  that  contention  is  in  the  pre-trial 
order,  why,  that  would  help  out  in  the  situation. 

Mr.  Young:  I  call  the  Court's  attention  to  de- 
fendants' contention  of  law  number  one. 

The  Court :    What  page  ? 

Mr.  Stone :    Page  77. 

Mr.  King:     That  does  not  notify  us  of  any  such    II 
contention  he  is  now  making. 

Mr.  Young:    "Defendants  contend  that  the  Plan     H 
and  Trust  Agreement  with  respect  to  the  200,000 
shares  of  J.  C.  Penney  Company  stock  are  valid 
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under  the  laws  of  the  State  of  New  York  in  all 

respects." 

The  Court :    That  does  not  cover  that. 

Mr.  Young:  Some  of  the  cases  which  will  be 
cited  are  New  York  cases,  your  Honor. 

The  Court:  In  any  event,  I  am  going  to  listen 
to  the  testimony  because,  as  I  announced  at  the  be- 
ginning of  the  Burkitt  case,  in  view  of  the  fact  that 
I  have  not  had  an  opportunity  [115]  to  study  the 
authorities  upon  which  both  parties  will  rely,  I 
have  to  depend  upon  the  attorneys  to  make  their 
own  case,  and  that  is  what  I  am  going  to  do. 

Mr.  King:  I  have  no  objection  to  that,  your 
Honor,  but  in  view  of  your  Honor's  statement, 
might  I  conclude  the  objection  that  it  is  immaterial 
under  any  issues  of  fact  or  law  in  the  present  ac- 
tion, so  that  that  may  be  a  part  of  the  objection? 

The  Court :    Yes. 

Mr.  King:  And  may  the  objection  go  to  the  whole 
line  without  repeating  the  objection? 

The  Court.    Yes. 

Mr.  Young :  Q.  Would  you  read  that  last  ques- 
tion? 

(Previous  question  read:  ''Do  you  know  the 
reason  why  there  was  included  in  the  profit- 
sharing  retirement  plan  the  provisions  for  stock 
being  issued  to  participants  who  lived  on  to 
retirement  age?") 

Q.    What  was  your  answer  to  that  question? 
Mr.  King :    He  did  not  answer  ? 
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Mr.  Young:  Q.  What  is  your  answer  to  the 
question?  I  mean,  do  you  know  the  answer? 

The  Witness:  Yes,  to  answer  that  question,  Mr. 
Young,  if  your  Honor  will  permit,  I  will  have  to 
cover  a  little  more  ground  than  that. 

The  Court:    Go  right  ahead. 

Mr.  Young:    Very  well,  proceed.  [116] 

The  Witness :  The  board  of  directors  of  the  Pen- 
ney Company  in  ha^dng  this  plan  i)repared  or  shar- 
ing in  its  preparation  and  in  adopting  it,  had  two 
distinct  features  in  mind,  maybe  more  than  that, 
but  these  two  features. 

One  was  the  monetary  credits  and  their  invest- 
ment, and  the  second  was  the  stock  that  was  to  go 
only  to  participants  upon  qualifying  for  retirement. 

We  had  spent  a  lot  of  time  in  trying  to  deA'elox:> 
a  plan  that  we  felt  was  desirable  for  our  organi- 
zation. We  had  studied  a  great  many  plans  and 
had  spent — some  of  us  had  been  particularly  inter- 
ested in  them  for  a  period  of  two  or  three  years. 

Plans  at  that  time  fell  into  two  general  classes. 
There  were  many  different  types,  but  plans  fell  into 
two  general  classes.  One  was  the  so-called  insurance 
plan  or  the  trust  plan  where  the  securities  were  all 
put  in  government  securities.  The  funds  of  the 
trust  were  all  put  in  government  securities.  Now, 
this  type  of  plan  had  the  assurance  of  protection 
and  of  careful  conservation  of  principal.  On  the 
other  hand,  it  had  very  little  chance  of  enhance- 
ment in  case  of  an  inflation.  It  was  a  good  guard 
against  deflation. 
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The  second  type  of  plan  that  we  found  was  the 
j)lan  where  a  company  or  a  trust  fund  invested  the 
funds  in  common  stock  commonly  of  the  company 
itself,  in  some  cases  common  stocks  as  a  group.  We 
did  not  feel  that  that  sort  of  a  plan  was  desirable 
because  we  had  seen  in  the  experience  of  the  forties 
plan  after  [117]  plan  of  that  sort  go  to  smash. 

Therefore,  in  trying  to  find  a  plan — we  consid- 
ered both  of  these  types  of  plans,  and  neither  one 
seemed  to  us  desirable  and  sound  for  our  company ; 
therefore,  w^e  developed  this  plan  which  has  two 
different  features  as  one  plan  that  would  be  suit- 
able for  the  Penney  Company. 

We  did  that  in  this  way.  We  said  that  all  the 
funds  that  came  into  the  plan  would  be  invested  in 
government  securities.  That  was  up  until  1948  when 
we  changed  to  a  deferred  annuity  plan.  This  meant 
that  we  were  trying,  as  far  as  humanly  possible, 
to  see  that  any  funds  to  the  credit  of  a  participant 
in  the  plan  would  be  paid  a  hundred  cents  on  the 
dollar  regardless  of  conditions. 

Then  we  included  two  hundred  thousand  shares 
in  the  plan  because  we  felt  that  in  a  period  of  in- 
flation if  we  went  into  it  there  would  be  probably 
an  enhancement  in  the  value  of  these  200,000  shares, 
and,  furthermore,  in  a  period  of  inflation  there 
would  probably  be  increased  earnings,  and,  there- 
fore, increased  dividends.  We  were  trying  to  guard 
our  plan  against  either  deflation  and  the  bad  effect 
on  participants,  or  inflation  with  a  bad  effect  on 
participants.  It  was  a  balanced  plan  as  we  called  it. 
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We  rejected  the  idea  of  an  insurance  plan.  Al- 
though two  or  three  of  the  directors  were  very  much 
interested  in  it,  we  rejected  it  as  a  group,  the  board 
of  directors,  for  one  reason  [118]  among  others 
because  it  would  impose  a  fixed  annual  charge  on 
the  company,  and  in  our  company  we  do  not  like 
fixed  annual  charges.  We  try  to  have  flexibility,  if 
possible.  The  idea  of  a  fixed  annual  charge  to  pro- 
vide for  retirement  benefits  runs  counter  to  the 
whole  philosophy  of  our  company,  which  works  this 
way,  what  a  man  gets  depends  on  the  results  he 
obtains. 

Therefore,  in  this  plan  we  made  the  company's 
contributions  dependent  upon  the  profits  that  the 
company  made  annually.  Also  with  the  200,000 
shares  of  stock  in  the  fund,  it  meant  that  the  divi- 
dends upon  that  stock  would  be  dependent  upon  the 
earnings  of  the  company  and  on  the  consequent 
dividends. 

There  was  another  point  that  we  had  in  mind  in 
making  the  contributions  dependent  on  the  com- 
pany's results.  There  was  another  point.  We  wanted 
the  store  managers  in  every  store  and  wanted  the 
men  in  the  central  offices  to  be  interested  in  the 
company  as  a  whole  as  much  as  an  individual  store. 
We  had  a  very  generous  profit-sharing  contract 
basis  for  managers.  We  wanted  to  have  a  manager 
in  one  store  interested  in  the  manager  of  another 
store,  and  we  felt  that  by  making  company  contri- 
butions dependent  upon  company  profits,  we  would 
assure  greater  cooperation  on  the  part  of  the  man- 
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agers  and  also  greater  cooiDeration  between  the  New 
York  office  and  the  management  group  and  the  man- 
agers of  the  New  York  office. 

There  was  another  factor  in  this  situation.  We 
were  trying  to  help  men  underwrite  the  unknown 
future  regardless  of  [119]  what  time  or  on  what 
occasion  or  for  what  reason  they  left  the  Penney 
Company. 

In  1937,  1938  and  1939,  when  we  were  studying 
plans,  we  found  that  the  great  majority  of  plans, 
at  least  a  veiy  large  percentage  of  them,  were  in- 
tended to  take  awfully  good  care  or  take  some  meas- 
ure of  care  of  a  man  after  he  reached  retirement 
age,  but  we  foimd  in  those  plans  a  disregard  for 
the  man  who  did  not  reach  retirement  age.  In  non- 
contributory  plans,  most  of  the  men  who  were  fired 
before  they  reached  retirement  age  got  nothing.  In 
contributory  plans,  generally  speaking — this  is  the 
pattern  in  1939  and  40, — in  contributory  plans,  the 
participant  in  most  of  them  got  nothing  except  his 
own  personal  contributions  either  with  interest — 
with  no  interest  or  with  interest  at  two  or  three  per 
cent.  I  make  that  statement  advisedly  because  we 
studied  plan  after  plan. 

We  wanted  to  provide  a  generous  retirement 
plan,  and  we  felt  we  would,  and  we  wanted  to  take 
care  of  the  man  who  for  some  reason  might  have 
to  leave  the  employment  of  the  company  before  he 
reached  retirement  age;  therefore,  we  provided  in 
this  plan  a  provision  that  a  man  separating  from 
the  company  for  any  reason  would  get  one  himdred 
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cents  on  the  dollar  of  all  the  credits  to  his  account 

in  the  plan. 

In  that  connection,  if  I  may,  I  would  like  to  bor- 
row an  exhibit 

Mr.  King:  If  your  Honor  please,  the  question 
asked  of  [120]  the  mtness  is  why  they  put  stock 
in  the  plan.  We  are  now  getting  a  lecture  on  the 
whole  subject.  I  object  to  it  as  immaterial,  but  if 
your  Honor  wants  to  hear  it,  it  is  all  right  with  me. 

The  Witness:  I  am  trying  to  lead  up  to  that, 
and  I  said  I  would  give  considerable  information. 

The  Court:    Go  ahead. 

The  Witness:  I  would  like  to  ask  for  an  exhibit 
which  is  Mr.  Trown's  presentation  to  the  board  of 
directors. 

Mr.  King:    123. 

The  Witness:  If  I  may  have  a  copy  of  it,  there 
are  two  very  short  paragraphs  I  would  like  to  read. 

(Document  presented  to  the  witness.) 

The  Witness:  In  this  Exhibit  123,  the  third  part 
of  it — this  was  the  proposal  that  was  presented  to 
the  board  of  directors  by  Mr.  Trown — in  the  third 
part  of  it  there  is  a  section  called  '' Explanatory 
Matter."  In  Section  10(b)  of  it,  the  pages  are  not 
numbered,  there  are  two  short  sentences  which  I 
would  like  to  read — three  sentences. 

It  says,  "Any  participant  leaving  the  employ  of 
the  company,  on  other  than  an  approved  leave,  for 
any  cause  whatsoever  other  than  approved  retire- 
ment, must  withdraw  from  the  Fund.  Withdrawal 
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of   a   deceased   participant's   account   is   also   pro- 
vided." 

Now,  these  are  the  next  two  sentences: 

''Such  a  separated  employee  would  receive  in  cash 
(unless  electing  to  accept  an  annuity  which  privi- 
lege is  extended)  [121]  everything  that  he  or  she 
would  receive  if  retiring  at  the  date  of  separation 
except  shares  of  stock." 

Now,  here  is  the  real  crux  of  what  I  want  to 
refer  to : 

"This  provision  may  be  contended  as  being  over 
liberal,  but  has  been  purposely  included  as  an  ex- 
tension of  the  principle  of  ownership  participation 
which  has  always  operated  in  the  company." 

Mr.  Trown  included  that,  and  I  use  it  only  as  a 
verification  of  our  experience  and  observation  that 
most  plans  did  not  permit  the  participant  that  sort 
of  a  generous  set-up  that  in  any  case  whether  a 
man  was  fired  for  dishonesty  or  whether  he  sepa- 
rated for  some  other  reason,  he  got  a  hundred  per 
cent  of  what  was  to  his  credit. 

Now,  I  come  to  the  last  point,  and  that  is  the 
point  to  which  I  was  leading  up  to. 

We  had  set  up  a  plan  that  we  thought  was  very 
liberal.  It  had  an  unusual  provision  in  it  that  I 
have  just  mentioned,  and  then  we  added  to  that  the 
privilege  of  a  man  getting  stock  when  he  qualified 
for  retirement.  We  did  that,  first,  because  we  wanted 
to  emphasize  his  interest,  again,  in  the  company  as 
a  whole  in  order  that  he  would  do  his  best  to  en- 
hance the  value  of  that  stock  if  he  qualified  for  re- 
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tirement.  Second,  we  had  observed  as  a  result  of 
our  experience  that  quite  a  number  of  managers, 
if  they  had  become  or  got  in  a  comfortable  position, 
in  other  words,  they  were  in  a  store  that  was  going 
along  pretty  [122]  well  and  they  were  receiving  a 
good  compensation,  that  those  men  had  a  tendency 
to  let  down  as  they  got  older  in  point  of  service.  We 
called  it  the  "middle  age  sag."  We  had  a  regular 
term  for  it. 

We  did  not  set  up  this  privilege  of  getting  stock 
on  later  retirement  as  an  inducement  to  a  man  to 
stay  with  the  Penney  Company.  We  did  not  have 
to  induce  men  to  stay  with  the  Penney  Company. 
We  set  this  up  as  an  extra  incentive  so  that  men 
would  not  sag  back  but  would  set  new  goals  rather 
than  staying  just  where  they  were.  We  felt  that  this 
stock  was  not  intended  as  payment  for  long  service. 
That  did  not  enter  into  our  consideration  because 
we  knew  that  under  the  liberal  contract  of  profit- 
sharing  the  managers  and  other  people  had,  cer- 
tainly they  were  well  rewarded  for  long  service. 

We  did  not  set  it  up  as  a  provision  for  a  sick 
man  or  in  case  of  death  because  our  sick  benefit, 
our  liberal  profit-sharing,  our  group  insurance,  took 
care  of  those  provisions.  We  set  it  up  as  an  incen- 
tive so  that  a  man  would  strive  constantly,  particu- 
larly as  he  approached  retirement  age,  to  lift  higher, 
hoping  to  increase  his  earnings,  and,  therefore,  in- 
creasing the  contribution  to  the  retirement  fund  and 
the  annuity  in  the  stock  he  might  get  at  the  end 
of  it. 
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Now,  lastly,  and  I  always  like  to  hear  the  jjreacher 
say  that,  too,  lastly  we  deferred  the  question  of  a 
man  getting  stock  until  he  reached  retirement  age 
because  of  our  very  [123]  unfortunate  experience 
with  Penney  stock  in  the  past. 

Men  who  had  received  classified  stock  and  then 
had  converted  that  stock  into  Penney  common  and 
men  who  had  the  privilege  of  buying  expansion 
stock  had  not  held  that  stock.  For  vaiious  reasons 
they  had  gotten  rid  of  it.  In  1925  every  share  of 
Penney  stock  was  owned  by  people  in  the  Penney 
Company.  In  1929  the  stock  went  on  the  board.  By 
1940  over  53  per  cent  of  the  Penney  stock  had 
passed  out  of  the  hands  of  men  who  had  the  oppor- 
tunity to  buy  it  and  was  in  the  hands  of  outsiders. 

This  sort  of  practice  defeated  two  of  the  main 
purposes  the  company  had  in  mind  in  its  original 
ownership  of  the  stock  because  it  did  not  preserve 
an  interest  in  the  company  in  whole,  and  it  did  not 
provide  security  and  a  nest-egg  for  their  later  years. 

I  can  sum  the  whole  thing  up  in  about  one  sen- 
tence, which  I  probably  should  have  done  at  the 
start,  that  the  purpose  of  this  plan,  insofar  as  it 
pertained  to  the  stock  provision,  was  in  the  best 
judgment  of  the  board  of  directors  to  the  interest 
of  the  Penney  Company  and  all,  every  possible  or 
prospective  participant.  I  apologize  for  the  length 
of  my  answer,  your  Honor. 

The  Court :  That  is  all  right. 

Mr.  Young :    That  is  all. 

The  Court:     I  think  this  is  a  good  time  to  take 
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a  recess  because  I  want  to  ask  a  question  or  two. 

As  I  understand  it,  Mr.  King  is  making  a  con- 
tention that  the  200,000  shares  of  Penney  stock 
originally  sold  to  the  trustee  was  paid  for  by  the 
original  participants,  and  I  also  recall  that  you,  Mr. 
Young,  took  violent  exception  to  the  statement  of 
Mr.  King.  I  believe  your  whole  case,  or  much  of  it, 
is  predicated  upon  the  ability  to  prove  payment  of 
stock  by  the  original  participants,  is  that  right? 

Mr.  King:  Yes,  you  have  it  right,  your  Honor, 
except  that  I  say  it  was  paid  for  by  their  money 
or  by  funds  borrowed  by  the  trustee  at  their  finan- 
cial risk. 

The  Court:  Yes,  I  know  that.  Perhaps  when  we 
come  back  this  afternoon,  a  question  could  be  asked 
Mr.  Hughes  to  explain  how  the  stock  was  paid  for. 
Could  you  do  that,  Mr.  Young? 

Mr.  Young:  Yes,  I  was  going  to  say  that  I  have 
no  further  testimony  in  the  case,  and  I  would  pre- 
fer, your  Honor,  to  stay  here  a  little  longer  at  this 
time,  if  you  wish. 

The  Court:    Is  this  the  end  of  your  case? 

Mr.  Young:    Just  a  moment,  please. 

(Discussion  off  the  record  between  counsel.) 

Mr.  King:  I  think,  your  Honor,  if  we  are  not 
going  to  adjourn  until  twelve,  he  might  want  to 
wind  it  up,  but  I  would  want  to  cross  examine  a 
little  bit. 

Mr.  Young :    We  mil  come  back  after  recess  then. 

The  Court :    In  view  of  the  fact  that  there  is  only 
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a  very  little  testimony  to  be  put  in,  would  you  want 
to  come  back  a  [125]  little  earlier  ■? 

Mr.  Young:    One-thirty. 

The  Court:  One-thirty,  or  do  you  want  to  wait 
until  two? 

Mr.  King.  One-forty-five  would  be  all  right.  I 
eat  a  little  more  than  Mr.  Young.  He  has  always 
been  thin,  but  I  think  I  could  get  here  at  one- 
forty-five. 

The  Court:  We  will  recess  until  two  o'clock. 

Is  it  your  contention,  Mr.  Young,  that  you  do 
not  need  any  testimony  to  prove  the  point  that  it 
was  not  money  that  belonged  to  the  participants'? 

Mr.  Young:    That  is  right,  your  Honor. 

The  Court :    Does  the  record  so  show  ? 

Mr.  Young:  The  record  so  shows,  according  to 
our  views,  exactly  so. 

The  Court:  I  did  not  realize  that.  I  thought  per- 
haps you  wanted  some  testimony. 

Mr.  Young:    We  will  come  back  at  two  o'clock. 

(Noon  recess  taken.)  [126] 

Afternoon  Session 
Court  reconvened,  pursuant  to  recess,  at  2 :00  P.M. 

ALBERT  W.  HUGHES 

a  witness  in  behalf  of  Defendants,  resumed  the 
stand  and  was  further  examined  and  testified  as  fol- 
lows : 

Mr.  Young:    The  plaintiff  may  cross-examine. 
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Cross  Examination 

Q.  (By  Mr.  King)  :  Mr.  Hughes,  I  understood 
from  your  testimony  this  morning  that  you  at  least 
had  spent  a  long  period  of  time  in  consideration  of  a 
possible  profit-sharing  retirement  plan  for  the  Man- 
agement staff  of  the  Penney  Company? 

A.     That  is  correct. 

Q.  And  I  believe  you  stated  that  you  had  re- 
viewed plan  after  plan  in  consideration  of  your  pro- 
posed plan  for  the  Penney  Company? 

A.     That  is  correct. 

Q.  Can  you  name  to  me  a  single  plan  that  has 
any  provision  in  it  similar  to  the  one  that  is  in  this 
profit-sharing  plan  that  is  involved  in  this  action 
with  respect  to  the  awarding  of  stock  to  participants 
in  the  plan?  A.     No,  sir;  I  cannot.  [127] 

Q.  When  you  referred,  Mr.  Hughes,  to  a  con- 
tributory plan,  you  meant  a  plan  where  the  partici- 
pants made  contributions ;  is  that  correct  ? 

A.    Yes,  sir. 

Q.  Can  you  name  a  single  contributory  plan  in 
which  a  person  who  failed  to  continue  in  the  em- 
ployment up  to  retirement  age  got  nothing  if  he 
withdrew  ? 

A.  I  didn't  make  that  statement  as  to  the  con- 
tributory plan.  i 

Q.  Would  you  tell  me  what  you  meant  to  say 
with  respect  to  contributory  plans  ? 

A,  Yes,  sir.  I  think  because  I  spoke  so  lengthily  i 
you  probably  are  confusing  two  things.  I  said  in  | 
non-contributory  plans  many  participants  got  noth-  1 
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ing  if  thev  left  before  the  retirement  age.  In  con- 
tributory i^lans,   in   some   of  them  they  got   their 
money  back,   and  in  others  they  got  their  money 
back  Tdth  2  or  3  per  cent,  and  that  was  all. 

Q.  I  see.  You  don't  know  of  any  contributory 
plan  where  they  did  not  get  back  their  contributions, 
at  least,  or  their  contributions  plus  some  additional 
amount  ?  A.     No,  I  do  not,  sir. 

Q.  Xow,  Mr.  Hughes,  you  remember  the  pro^i.- 
sions  of  the  Plan  with  respect  to  the  purchase  of 
stock  by  the  Trustee  ?  A.    Yes,  sir. 

Q.  As  you  stated,  I  believe,  in  your  deposition, 
the  Trustee  bought  the  stock  that  it  got?  [128] 

A.    Yes,  sir. 

Q.  Xow  it  bought  the  stock  and  it  pledged  the 
stock  as  collateral  for  a  loan  from  the  Continental 
Illinois  National  Bank  and  Trust  Company;  is  that 
right  ? 

A.  The  Trustee  pledged  the  stock  as  collateral 
for  the  loan ;  yes,  sir. 

Q.  Suppose  that  the  stock  had  dropped  right 
after  that  loan  was  made,  and  suppose  the  stock  had 
dropped,  we  will  say,  to  $50  a  share,  and  the  Conti- 
nental Illinois  National  Bank  and  Trust  Company 
had  foreclosed  on  it.  What  would  become  of  the  con- 
tributions of  the  participants  that  were  used  to  pay 
part  of  that  loan? 

Mr.  Yoimg:  That  is  objected  to  as  academic,  and 
on  the  ground  it  does  not  appear  that  the  stock  ever 
went  down.  It  was  always  up. 
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Mr.  King :  It  didn't  go  down.  I  am  asking  a  hypo- 
thetical question. 

The  Court:    Objection  overruled. 

Mr.  King:    Thank  you. 

A.  That  note  was  a  three-year  note.  It  provided 
that  all  funds  received  by  the  Trustee  should  be  used 
for  repayment  of  that  note.  In  Mr.  Trown's  projec- 
tions in  a  document  which  I  think  you  have  in  front 
of  you 

Q.    Exhibit  123. 

A.  Yes,  sir — there  are  tables  showing  that  the 
participants'  [129]  contributions  would  run  any- 
where from  $1,900,000  to  two  and  a  half  million — 
I  am  using  approximate  figures — and  that  the  divi- 
dends on  the  stock  at  the  rate  it  had  been  earning 
for  the  last  four  or  five  years  would  run  around  a 
million  dollars  a  year.  And  the  company  had  made  a 
profit  every  year  of  its  existence  except  one  year,  in 
1920.  Therefore,  it  is  a  common-sense  conclusion  that 
if  the  stock  had  gone  contrary  there  would  still  have 
been  no  reason  for  the  bank  to  foreclose. 

Q.  J.  C.  Penney  Company  assumed  no  liability 
with  respect  to  the  payment  of  that  note,  did  it  ? 

A.  I  don't  think  it  did,  sir,  except  that  the  com- 
pany could  not  curtail  or  change  the  contribution 
imtil  the  note  was  paid.  That  is  in  the  Trust  Agree- 
ment, I  think  you  will  find. 

Q.  But  aside  from  those  provisions  in  the  Trust 
Agreement  you  have  referred  to,  the  company  as- 
sumed no  liability  with  respect  to  the  payment  of 
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the  note  due  the  Continental  Illinois  National  Bank 

and  Trust  Company? 

A.  No,  sir.  It  was  a  transaction  between  the 
Trustee  and  the  Continental  Bank.  Perhaps  I  should 
ask  for  a  chance  to  check  that  bank  loan  before  I  let 
those  answ^ers  stand.  I  would  like  a  chance  to  da 
that,  if  you  have  a  copy  of  that  that  I  may  see. 

The  Court :  I  suggest  that  Mr.  Stone  answer  that. 
Do  you  know  the  provisions  of  the  Trust  Agreement 
or  the  provisions  [130]  as  to  the  loan? 

Mr.  Stone:  Yes,  sir.  I  have  in  my  hand  the  loan 
agreement  and  the  note.  Those  are  Exhibits  210  and 
211.  In  the  loan  agreement : 

"Penney  agrees  that  no  amendment  or  change 
shall  be  made  in  the  terms  or  provisions  of  said 
Agreement  of  Trust  or  Plan,  which  directly  or  in- 
directly may  affect  any  of  the  rights  or  benefits  of 
the  Bank  in,  to  or  in  connection  with  the  'Fund,' 
provided  for  in  said  Agreement  of  Trust,  or  which 
may  directly  or  indirectly  operate,  then  or  in  the 
future,  to  reduce  the  amount  of  such  'Fund,'  without 
in  each  case  the  consent  in  writing  of  the  Bank ;  pro- 
vided, however,  that  the  Bank  shall,  upon  request  of 
Penney,  consent  to  an  amendment  or  amendments  of 
the  Plan,  which  operates  solely  to  reduce  the  annual 
contributions,  required  to  be  made  from  time  to  time 
by  participants  in  the  Plan,  to  an  amount  not  less 
than  25  per  cent  of  such  participants'  annual  com- 
pensation, as  defined  in  the  Plan." 

Then  follows  this  paragraph : 

"Further,  Penney  hereby  agrees  with  the  Bank 
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that,  so  long  as  said  note  evidencing  said  original 
loan  shall  be  unpaid  in  whole  or  in  part  or  there 
[131]  shall  be  any  other  outstanding  and  unpaid  in- 
debtedness of  the  Trustee  to  the  Bank,  Penney  will, 
annually  and  promptly,  make  the  contributions,  pro- 
vided to  be  made  by  it  under  the  Plan  as  now  in 
force,  in  cash  at  or  before  the  times,  in  the  manner 
and  in  the  amounts  so  provided  in  said  Plan,  and 
that  Penney  further  will  not  reduce  the  amount  of 
its  contributions,  provided  to  be  made  by  it  under 
the  Plan  as  now  in  force,  below  the  amounts  which 
are  required  to  be  contributed  by  it,  from  time  to 
time,  under  the  Plan  as  now  in  force,  and  that  Pen- 
ney further  will  not  discontinue  making  the  contri- 
butions, provided  for  under  Section  6(a)  of  the 
Plan  as  now  in  force,  regardless  of  the  amount  of 
the  'Reserve  for  Retirement  Account'  and  will  not 
exercise  any  rights,  granted  to  it  under  Section  15 
of  the  Plan  as  now  in  force,  to  decrease  or  dispense 
with  any  Company  contribution  called  for  under  the 
Plan  as  now  in  force  or  to  substitute  any  form  of 
stock  or  securities  for  cash  contributions." 
Then,  just  to  complete  the  paragraph: 
"The  Trustee,  however,  shall  have  no  right  or 
power  and  shall  be  under  no  duty  to  enforce  [132] 
this  covenant  of  Pemiey." 

Your  Honor,  this  is  Exhibit  210,  the  Loan  Agree- 
ment, which  is  an  agreement  made  by  and  between 
Continental  Illinois  National  Bank  and  Trust  Com- 
pany of  Chicago  and  The  Chase  National  Bank  of 
the  City  of  New  York  and  J.  C.  Penney  Company. 
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The  Court:  In  other  words,  J.  C.  Penney  Com- 
pany did  not  guarantee  the  payment  of  the  loan,  or 
did  not  execute  a  hold-harmless  agreement,  an  in- 
demnity agreement,  but  did  agree  that  it  would  pay 
the  amount  specified  in  the  Plan,  and  that  amount 
was  an  amount  equal  to  2  per  cent  of  the  total  wages 
paid  to  the  employes ;  is  that  correct  *? 

Mr.  Stone:  Yes,  sir;  2  per  cent  of  salaries  of 
participants,  eligible  participants,  in  the  Plan. 

The  Court :  That  was  a  definite  amount  it  was  re- 
quired to  pay,  and  all  the  rest  of  the  payments  were 
predicated  on  a  profit  being  made  by  the  company. 

Mr.  Stone :    Yes,  sir. 

The  Court :    And  by  the  individual  managers. 

Mr.  Stone :  I  think  that  is  correct,  sir,  including, 
of  course,  dividends  on  the  stock  which  could  also 
be  used  to  repay  the  loan. 

The  Court:  Yes,  but  that  was  predicated  on  the 
company  making  a  profit. 

Mr.  Stone:  Yes,  sir.  I  just  wanted  to  bring  that 
out.  [133] 

The  Witness:  Your  Honor,  may  I  make  a  state- 
ment? 

The  Court:    Go  ahead. 

The  Witness:  Dividends  are  not  always  involved 
in  profit. 

The  Court :    It  might  have  been  past  profit  ? 

The  Witness :  That  is  right ;  might  have  been  sur- 
plus. The  Penney  Company  for  many  years  had 
ample  surplus  where  it  could  have  carried  dividends. 

The  Court:  It  had  an  unbroken  dividend  record 
from  its  inception  except  for  one  year  ? 
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The  Witness:  It  had  an  unbroken  dividend  rec- 
ord. Its  profit  record — in  1920  it  lost,  and  that  is  the 
only  year  since  it  started.  But  it  did  have  an  un- 
broken dividend  record ;  yes,  sir. 

The  Court :    Go  ahead,  Mr.  King. 

Q.  (By  Mr.  King) :  Now,  Mr.  Hughes,  as  I  un- 
derstood your  statement  in  answer  to  a  question 
asked  you  this  morning,  you  considered  that  this 
stock  was  to  be  held  for  people  who  could  continue 
on  with  the  company  until  reaching  retirement 
status  ? 

A.     I  don't  think  I  said  that,  Mr.  King. 

Q.  Tell  us  what  you  said,  then.  I  will  admit  it 
was  rather  a  long  answer  and  I  didn't  get  all  of  it. 

A.  I  don't  blame  you.  I  said  that  it  was  an  extra 
incentive  for  men  who  qualified  for  retirement.  [134] 

Q.  In  my  question  didn't  I  ask  that?  I  said  it 
was  to  be  held  for  men  who  reached  retirement 
status.  Isn't  that  the  same  thing'? 

A.  That  is  not  what  you  asked  me.  Pardon  me, 
sir.  You  asked  me  if  it  was  for  men  who  stayed  with 
the  Penney  Company  long  enough,  and  there  is  quite 
a  difference,  I  think.  Maybe  I  am  making  a  differ- 
ence without  a  distinction. 

Q.     I  will  reframe  the  question. 

Mr.  Young:  Complete  your  explanation,  if  you 
wish  to. 

A.  My  explanation  is  it  was  something  intended 
for  a  man 

Q.     (By  Mr.  King)  :    A  little  louder,  Mr.  Hughes. 

A.     My  explanation  of  the  difference  I  make  is 
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that  your  question  sounded  to  me  as  though  it  was 
something  which  was  intended  for  a  man  who  hung 
on  indefinitely.  That  was  not  the  reason  for  the 
Plan.  The  reason  for  the  Plan  was  for  a  man  who 
performed  well.  That  is  what  was  stated  in  the  intro- 
duction of  the  Plan.  It  was  a  Plan  for  men  who  per- 
formed well  and  who  reached  retirement  status. 

Q.  And  the  Company  would  be  the  judge  as  to 
whether  they  performed  well  ^ 

A.    I  don't  know  who  else  could  be. 

Q.  I  take  it  your  answer  to  my  last  question 
would  be  Yes  ?  A.    Yes,  sir. 

Q.  Now^,  Mr.  Hughes,  the  shares  of  stock  held  by 
the  Trustee  were  intended  to  be  for  those  men  who 
continued  on  in  the  [135]  employ  of  the  company 
and  performed  well  until  they  reached  what  I  re- 
ferred to  as  retirement  status  and  what  you  referred 
to  as  retirement  age.  Is  that  correct  ■? 

A.     I  would  accept  either  term,  sir. 

Q.     What  is  your  answer'? 

A.     I  would  say  Yes  to  your  question. 

Q.    What? 

A.     I  would  say  Yes  to  your  question. 

Q.  Assuming  that  there  was  a  man  by  the  name 
of  Trumbull — I  haven't  seen  that  name  mentioned, 
but  assume  there  is  a  man  named  Trumbull,  and 
that  he  was  a  very  fine  manager,  and  that  he  had 
trained,  say,  at  least  a  dozen  managers,  and  he  con- 
tinued on  and  performed  well  with  the  company  un- 
til he  was  59  years  old  and  360  days,  whereupon  he 
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was  struck  by  an  automobile  and  killed.  Would  he 

be  entitled  to  any  of  that  stock? 

A.     He  would  not,  sir. 

Q.  Suppose  that  he  performed  well  with  the 
company  until  he  was  59  years  and  six  months  old, 
whereupon  he  made  a  mistake  in  the  administration 
of  the  store,  and  you  thought  it  was  a  very  serious 
mistake  and  you  discharged  him.  Would  he  be  enti- 
tled to  any  of  the  stock? 

A.  I  would  like  to  say  more  than  two  words  on 
that.  My  answer  would  be  that  it  would  have  to  be  a 
very  serious  mistake,  of  immorality  or  dishonesty, 
and  in  that  case  I  don't  [136]  think  he  would  be  en- 
titled to  it.  If  it  was  a  mistake  of  poor  operation  or 
merely  a  mistake  in  judgment,  the  company  would 
have  held  him  on. 

Q.  Let  me  reframe  my  question.  Supposing  that 
this  Mr.  Trmnbull  continued  in  the  employ  of  the 
company  from  the  inception  of  the  Plan  until  he 
was  59  years  and  six  months  old,  and  then  something 
happened  which  in  your  opinion  warranted  his  dis- 
charge and  you  did  discharge  him  at  that  time. 
Would  he  have  been  entitled  to  receive  any  stock 
under  the  Plan?  A.     He  would  not. 

Q.  Suppose  that  the  same  Mr.  Trumbull  had  been 
with  the  company  and  worked  well  and  hard,  and  he 
suffered  a  heart  attack  when  he  was  59  years  and 
six  months  old,  so  that  he  could  not  continue  with 
his  work.  Would  he  be  entitled  to  any  stock  under 
the  Plan? 

A.    He  would  get  it  imder  the  process  that  our 
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company  has  followed,  because  such  a  man  would 

have  been  fully  protected  for  six  months  or  a  year, 

or  even  a  year  and  a  half,  imder  our  sick  leave  and 

under  extensions  of  it.  That  happened  in  repeated 

cases. 

The  Court:  But  he  would  not  be  entitled  to  re- 
tirement as  a  matter  of  right  '^ 

A.  Not  at  all.  He  would  have  been  entitled  to  it 
because  he  qualified  for  retirement  status  or  retire- 
ment age,  whichever  [137]  way  you  want  to  put  it. 

Q.  (By  Mr.  King) :  Let  me  reframe  my  ques- 
tion. Suppose  this  man  Trumbull  had  worked  hard 
and  had  been  in  the  Plan  from  the  beginning,  and 
worked  well  and  industriously  up  until  the  time  he 
was  59  years  and  six  months  old,  and  he  suffered  a 
heart  attack  and  for  some  reason  he  was  not  contin- 
ued on  sick  leave  up  until  age  60.  Would  he  have 
been  entitled  to  any  of  the  stock  under  the  Plan  ? 

A.  That,  I  think,  is  a  question  that  is  hypotheti- 
cal and  impossible  to  answer,  because  there  has  been 
no  circumstance  in  our  years  of  operation  of  the 
Plan  where  we  have  taken  care  of  such  a  man. 

The  Court :  I  think  the  witness  has  already  stated 
in  answer  to  my  question  that  he  would  not  be  enti- 
tled to  it  as  a  matter  of  right. 

Mr.  King:  That  is  what  I  mean.  I  am  trying  to 
bring  out  that  if  they  didn't  continue  them  on  under 
sick  leave  until  they  were  60 

The  Court:  You  don't  have  to  ask  any  more 
questions  on  that.  I  agree  with  you. 
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Mr.  King:  All  right.  As  long  as  that  is  under- 
stood. 

Q.  Now  these  managers,  Mr.  Hughes,  the  Plan 
provided  that  they  didn't  have  any  right  to  continue 
in  their  job ;  isn't  that  true  ^ 

A.     That  is  correct.  [138] 

Q.  And  the  company  had  the  right,  with  or  with- 
out cause,  to  discharge  any  manager  at  any  time, 
did  it  not  ? 

A.  Technically  that  is  correct.  The  Penney  Com- 
pany does  not  discharge  men  without  cause. 

Q.  I  am  asking  you  whether  they  had  the  right 
to  do  so  ? 

A.  I  said  technically  that  is  correct,  they  have 
that  right. 

Mr.  King:    No  further  questions. 

Mr.  Young :    That  is  all,  Mr.  Hughes. 

The  Court :  I  notice  that  no  one  is  willing  to  take 
my  suggestion  to  find  out  from  Mr.  Hughes,  if  he  is 
the  proper  man  to  discuss  the  matter  or  to  give  tes- 
timony, on  whether  or  not  the  company  paid  the 
$5,700,000,  or  ultimately  the  $6,000,000  that  went  to 
pay  for  the  stock,  or  whether  the  participants  paid 
for  it. 

Mr.  King:  That  is  covered  in  the  excerpts  from 
the  depositions,  your  Honor.  I  didn't  read  them  in, 
but  that  is  in  there,  and  has  already  been  covered 
by  Mr.  Hughes  and  others,  I  think  Mr.  Weiderman, 
that  the  Trustee  paid  for  the  stock  and  the  company 
sold  it,  and  the  moneys  that  came  in  to  the  fimd 
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from  the  contributions  of  these  participants  were 

used  to  pay  off  that  loan. 

The  Court:  The  testimony  is  not  only  the  funds 
contributed  by  the  participants  but  the  money  con- 
tributed by  the  company  also  went  in  to  pay  the 
loan.  [139] 

Mr.  King;    Yes. 

The  Court :    Of  the  funds  held  by  the  Trustee. 

Mr.  King:  That  is  right,  yes.  And  we  have  this 
legal  proposition  to  be  developed  in  our  brief :  That 
the  minute  these  people,  I  mean  the  participants  as 
a  group,  serving  we  will  say  through  the  year  1940, 
having  made  contributions  there,  the  amount  paid  by 
them  as  a  group  became  their  money.  The  minute  it 
was  paid  over  to  the  Trustee  it  was  their  fund  and 
no  longer  the  funds  of  the  company.  That  is  the 
proposition  I  mentioned  once  earlier  in  the  case.  So 
that  the  contributions,  what  we  will  call  received 
from  the  participants,  plus  the  additional  contribu- 
tions of  the  company,  both  under  the  terms  of  the 
Plan  went  to  pay  for  this  stock. 

The  Court:  I  think  I  know  your  theory.  Let  me 
hear  from  Mr.  Stone  or  Mr.  Young  or  Mr.  Pell. 
What  is  your  theory  of  how  this  money  was  paid  by 
the  company,  the  six  million  dollars. 

Mr.  Stone:  Your  Honor,  I  will  try  to  explain 
and  make  it  clear. 

The  Court:    What  exhibit  are  you  reading  from? 

Mr.  Stone:  I  am  looking  at  the  moment  at  Ex- 
hibit 125,  which  is  the  original  black  booklet.  I  think 
in  the  outline  it  is  made  very  clear.  I  am  looking  at 
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Page  4. 1  might  say — I  know  you  want  me  to  explain 
something  and  not  comment  particularly  on  what 
Mr.  King  has  said,  but  I  would  just  like  [140]  to 
say,  without  any  discourtesy,  it  seems  to  me  he  just 
disregards  completely  every  term  and  condition  of 
the  Plan  in  order  to  arrive  at  his  theory.  Everything 
that  was  done  was  done  precisely  in  accordance  with 
the  Plan  and  Trust  Agreement  as  approved  and  ac- 
cepted by  the  participants.  But  he  has  just  set  it 
aside  and  therefore  arrived  at  some  other  theory. 

I  think  the  outline  on  Page  4,  sir,  possibly  if  we 
read  it  together,  on  the  purchase  of  the  Penney 
Company  stock,  the  Penney  Company  agrees — I  will 
smnmarize  the  thing,  if  I  may 

Mr.  King :    Where  are  you  summarizing  ? 

Mr.  Stone :    From  the  outline  of  the  Plan. 

Mr.  King:  There  are  four  headings  on  Page  4. 
"Which  one  are  you  summarizing? 

Mr.  Stone:  I  started  at  the  top  of  the  page,  un- 
der "Purchase  of  J.  C.  Penney  Company  stock." 

Mr.  King:    Yes. 

Mr.  Stone:  Because  I  think  that  this  tells  the 
running  story  clearly. 

The  Court :  Now,  J.  C.  Penney  Company  sold  to 
the  Trustee  200,000  shares  of  stock  at  a  price  which 
was  the  book  price  or  a  price  around  book  price? 

Mr.  Stone:    Yes,  sir.  || 

The  Court:    Which  was  $30.00.  [141] 

Mr.  Stone :    $30.00. 

The  Court:     Whereas  the  market  value  of  that  I 
stock  was  around  $80.00. 


J.  C.  Penney  Company,  et  al.  383 

(Testimony  of  Albert  W.  Hughes.) 

Mr.  Stone :  $80.00,  sir.  It  was  $30.00  and  reduced 
by  two  dividends  that  had  been  paid  before  the  issu- 
ance of  the  stock  on  August  1,  so  that  the  price  was 
$28.50,  and  was  subsequently  increased  by  $300,000 
to  make  a  full  $6,000,000. 

The  Court :  That  was  as  a  result  of  a  suit  filed  by 
a  stockholder? 

Mr.  Stone :  There  had  been  a  complaint.  No  merit 
was  recognized  in  it,  but  in  the  course  of  settlement 
an  adjustment  was  made  and  the  $300,000  additional 
brought  it  up  to  $6,000,000.  But  the  $5,700,000  was 
the  beginning  of  it. 

Then  under  that,  "J.  C.  Penney  Company  Contri- 
butions" :  The  company  will  contribute  two  things  to 
the  Fund.  First,  two  per  cent  of  each  year's  salary 
paid  to  all  of  the  eligible  employes — I  am  paraphras- 
ing a  little — and,  second,  six  per  cent  of  any  com- 
pany net  profit  in  excess  of  15  per  cent  of  the  book 
value  of  the  company  for  the  year. 

The  note  says  that  "All  dividends  on  the  200,000 
shares  of  stock  purchased  will,  of  course,  accrue  to 
the  Fund."  Of  course,  that  is 

The  Court :  That  is  held  by  the  Trustee.  I  follow 
you  up  to  there. 

Mr.  Stone:  Then  the  next  thing  is  just  that  all 
assets  [142]  and  receipts  under  the  Plan  become  a 
part  of  the  Trust  Fund  to  be  held  by  a  bank  or  trust 
company  as  trustee  in  accordance  with  the  terms  of 
the  Plan. 

The  next  one  deals  with  the  disposition  of  the 
Fund  receipts.  The  first  one  relates  to  the  contribu- 
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tions  of  participants,  and  provides  that  a  separate 
account  will  be  kept  for  each  participant  to  which 
will  he  credited  the  participant's  contributions 

The  Court:  Yes,  I  understand  your  theory  with- 
out your  having  to  go  through  that.  Let  me  just 
make  a  statement  and  see  if  I  am  right. 

Mr.  Stone:  Surely. 

The  Court:  It  is  your  statement  that  the  contri- 
butions made  by  the  individual  participants  were  al- 
ways credited  to  the  accounts  of  those  individual 
participants  ? 

Mr.  Stone:    Absolutely. 

The  Court:  And  that,  therefore,  ultimately,  by 
the  contributions  of  the  company  of  the  6  per  cent  of 
profits  and  2  per  cent  of  the  wages  that  the  original 
$6,000,000  was  paid  by  the  company.  Is  that  your 
theory  ? 

Mr.  Stone:  With  just  a  little  variation,  sir.  All 
the  moneys  that  came  in,  participants'  contributions 
and  everything,  went  over  to  pay  the  $5,700,000  to 
cover  the  stock  of  the  Trustee.  At  the  same  time 
every  participant  had  his  own  contributions  cred- 
ited to  his  account,  and  if  he  left  the  [143]  company 
he  took  100  per  cent  of  those  contributions  with  him 
along  with  any  other  credits.  The  use  of  his  money, 
the  use  of  the  contributions  that  came  in  from  par- 
ticipants— let's  put  it  that  way — that  went  into  the 
Trust  Fund  and  then  went  over  to  the  loan  did  not 
affect  in  any  way  the  participant  receiving  the  full 
amount  of  his  contributions  when  he  left,  because  he 
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was  credited  with  the  full  amount  and  would  always 

be  sure  to  get  100  per  cent  of  his  credits. 

Then  the  2-per  cent  contribution  plus  the  divi- 
dends, the  earliest  dividends,  went  to  cover  the 
50,000-share  block,  the  cost  of  that  block,  the  2-per 
cent  contribution  continuing  to  cover  the  balance 
of  it. 

There  are  two  separate  steps,  and  I  think  that  is 
where  the  confusion  arises.  This  repayment  of  the 
loan  to  the  bank  from  receipts  that  come  into  the 
Trust  Fund,  which  don't  have  any  identity — once 
they  get  into  the  Trust  Fund  they  go  in  to  pay  off 
the  loan  and  the  stock  comes  back.  But  the  impor- 
tant question  is  whether  the  loan  was  paid  off  or  not, 
if  a  man  went  out  before  the  loan  was  paid  off,  as 
some  men  did,  they  would  nevertheless  receive  100 
per  cent  of  their  contributions,  because  there  was 
always  a  reserve  kept  to  pay  them.  That  could  not 
affect  them.  They  were  always  paid  in  full.  Trust 
Fund  moneys  were  being  used  and  each  participant 
received  100  per  cent  of  what  he  was  [144]  enti- 
tled to. 

The  Court :  You  don't  contend  that  the  company 
paid  the  $6,000,000?  You  contend  it  was  paid  out  of 
all  of  the  funds  received  by  the  Trustee  ? 

Mr.  Stone :  Absolutely,  sir,  which  consisted  of  the 
sources  from  which  funds  were  used  to  pay  off  the 
loan,  participants'  contributions,  company  contribu- 
tions, dividends,  and  all  of  those  things. 

The  Court:  I  was  in  error.  Mr.  Young  and  Mr. 
King  had  an  argument  in  my  chambers  one  day  on 
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one  of  the  pre-trial  hearings,  and  Mr.  Young  denied 
a  statement  made  by  Mr.  King,  and  I  thought  that 
at  the  same  time  he  asserted  that  the  $6,000,000  was 
paid  by  the  company. 

Mr.  Young :    No,  your  Honor. 

Mr.  Stone :    Paid  by  the  Trust  Fund,  sir. 

The  Court:  Out  of  funds  received  by  the  com- 
pany ? 

Mr.  Stone:  Yes.  In  the  Trust  Agreement  it  spe- 
cifically says,  "Inasmuch  at  it  is  hereinafter  pro- 
vided"— I  am  reading  from  Page  39  now  of  this 
booklet — "that  moneys  received  by  the  Trustee  from 
dividends,  and  from  the  company's  and  participants' 
contributions  under  the  Plan  shall  be  paid  to  the 
Bank  on  account  of  payment  of  interest  and  princi- 
pal of  such  loan, ' '  and  so  forth,  and  then  in  a  subse- 
quent part  of  it  it  says  specifically  that  all  those 
moneys  coming  in  shall  be  applied  to  the  repayment 
of  the  loan.  [145] 

The  idea  was  to  clear  up  the  loan  in  as  short 
a  time  as  possible  for  the  benefit  of  all  participants, 
get  the  stock  back,  and  have  no  further  interest  to 
pay.  And  in  the  meanwhile  any  participant  was 
fully  protected.  He  couldn't  lose  anything. 

Mr.  King:     What  page  are  you  reading  from? 

Mr.  Stone:     I  was  reading  that  from  Page  39. 

Mr.  King:    Page  39.  4 

Mr.  Stone:  It  is  Article  Fourth.  I  started  to 
read  from  the  third  paragraph. 

Mr.  King:    Yes,  that  is  right. 

Mr.  Stone:     May  I  call  your  Honor's  attentiop 
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to  just  one  more  provision,  even  more  specifically, 
in  the  Trust  Agreement,  on  the  matter  of  the  use 
of  the  funds  to  pay  off  the  loan.  That  is  on  Page 
40,  where  it  reads,  "Subparagraph  D: 

"Anything  in  the  Plan  or  this  Agreement  of 
Trust  to  the  contrary  notwithstanding,  except  as 
hereafter  provided  in  subparagraph  E  of  this  Ar- 
ticle, the  Trustee  shall  apply  all  cash  dividends, 
received  by  it  on  the  shares  of  J.  C.  Penney  Com- 
pany stock  above  referred  to,  as  well  as  all  other 
moneys  received  by  it  from  J.  C.  Penney  Company 
or  from  participants  in  the  Plan,  from  time  to  time 
when  and  as  received  by  it  as  [146]   follows:" 

In  the  next  paragraph,  which  I  will  not  read, 
there  is  a  right  to  reserve  certain  moneys. 

The  next  paragraph: 

"Second,  any  balance  of  such  moneys,  so  received 
by  the  Trustee  and  not  so  reserved,  shall  be  paid 
to  said  Bank,  to  be  credited  first  on  any  then  ma- 
tured and  unpaid  interest  and  then  on  any  unpaid 
principal  of  any  such  indebtedness  of  the  Trustee 
to  the  Bank,  regardless,  in  any  case,  of  whether  or 
not  such  principal  shall  then  be  due." 

In  other  words,  the  Trust  Agreement  and  the 
Plan  contain,  as  we  understand  it,  everything  pre- 
cisely in  accordance  with  the  terms 

The  Court:  Do  you  agree  with  Mr.  King's  con- 
tention that  the  contributions  made  by  the  com- 
pany of  an  amount  equal  to  2  per  cent  of  the  sal- 
aries of  the  managerial  staff,  plus  6  per  cent  of 
the  profits  over  15  per  cent  of  the  book  value,  con- 
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stituted  a  portion  of  the  earnings  of  the  managerial 
staff  and  belonged  to  them  as  a  matter  of  right  as 
of  the  close  of  any  fiscal  year? 

Mr.  Stone:  I  certainly  do  not,  and  I  really  can- 
not understand  the  contention.  When  a  company 
sets  up  a  plan,  and  agrees  to  contribute  to  a  trust 
under  it,  and  those  moneys  are  held  subject  to  the 
trust,  those  moneys  do  not  belong  to  [147]  the  in- 
dividual participants,  by  any  means.  Companies 
just  would  not  set  up  plans  or  conditions  if  that 
followed. 

The  Court:  Although  it  was  part  of  the  induce- 
ment for  employes  to  continue  with  the  company 
and  work  for  the  company? 

Mr.  Stone:  To  have  a  plan  of  this  sort?  But 
of  course,  sir.  I  agree.  And  many  other  induce- 
ments. The  profits  of  the  company  from  which  it 
makes  its  contributions  are  produced  by  all  the 
employes  of  the  company  working  together.  Of 
course,  the  management  group  produced  a  good 
bit,  but  the  Penney  Company  at  times  employs,  I 
believe,  as  many  as  50,000  people. 

The  Court :  Mr.  King,  is  it  your  contention  that 
in  all  of  these  pension  plans  set  up  by  various  com- 
panies, in  which  the  company  is  required  to  pay 
into  the  fund  a  percentage  of  the  profits,  that  the 
money  so  contributed  belong  to  the  employes? 

Mr.  King:  After  they  complete  each  year  of 
service  in  accordance  with  the  provisions  of  the 
Plan,  then  those  moneys  become  the  average  earn- 
ings of  the  employes  of  the  group,  and  this  Plan 
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says  in  so  many  words  that  after  that  contribution 
had  been  made  and  had  been  paid  to  the  Trustee 
the  company  no  longer  had  any  interest  in  it. 

The  Court:  Yes,  but  that  doesn't  mean  that  any 
individual  has  a  right  to  withdraw  any  particular 
amount  out  of  the  Plan  [148]  except  in  accordance 
with  the  provisions  of  the  Plan.  I  think  that  is 
Mr.  Stone's  position. 

Mr.  Stone:    Yes,  that  is  exactly  it. 

Mr.  Pell:  Your  Honor,  under  the  terms  of 
the  Plan  nobody  could  withdraw  anything  until  he 
separated  from  the  company.  And  certainly,  on 
Mr.  King's  point,  the  Department  of  Internal  Rev- 
enue recognized  that  until  a  man  leaves  the  com- 
pany these  funds  are  not  his  property.  Otherwise 
he  would  have  to  pay  an  income  tax  on  the  com- 
pany's profits  which  are  contributed  every  year. 
And  that  is  not  the  case. 

Mr.  King:  Well,  I  just  wanted  to  say,  your 
Honor,  that  Mr.  Stone  says  there  was  an  account 
where  these  contributions  were  credited  to  these 
individuals.  But  until  this  stock  was  paid  for  they 
might  have  had  an  account,  but  they  didn't  have 
any  money  to  pay  it  out,  because  under  the  pro- 
visions of  Paragraph  40-a,  Page  28-b,  of  the  Pre- 
Trial  Order,  it  shows  that,  for  instance,  the  em- 
ployes on  August  1,  1940,  contributed  $1,575,000, 
and  on  the  close  of  business  that  day,  after  paying 
one  and  one-half  million  on  this  note,  the  Trustee 
had  in  its  hands  only  $75,000,  although  on  these 
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accounts  there  must  have  been  credited  $1,575,000. 

So  it  shows  where  the  money  went. 

Now,  I  want  to  point  out  that  that  Paragraph 
40-a  shows  that  as  fast  as  these  moneys  came  in 
they  went  to  pay  off  that  loan.  And  they  can  say 
all  they  want  to  about  them  [149]  crediting  them. 
If  the  whole  thing  had  folded  up  as  early  as  De- 
cember 21,  1941,  there  wouldn't  have  been  anything 
in  there  for  these  people  to  get  their  money  back. 
You  can  say  all  you  want  to  about  them  getting  it 
back  and  having  an  account  with  the  credit  there. 
There  wasn't  any  funds  there  to  pay  them. 

The  Court:    Yes,  but  there  was  stock  there. 

Mr.  King:  That  is  the  point.  We  contend  that 
that  is  just  the  point.  The  stock  was  there,  and 
these  people  who  paid  for  it  were  the  beneficiaries 
of  that  stock.  And  it  doesn't  lie  in  equity  and  in 
justice  for  this  company  to  contend  that  they  can 
withliold  the  stock  from  these  people  when  some- 
body else  bought  it. 

The  Court:  Supposing  that  instead  of  buying 
Penney  stock  they  bought  U.S.  Government  Bonds? 

Mr.  King:  It  would  be  the  same  thing.  The 
mere  fact  it  is  Penney  stock — I  asked  Mr.  Hughes 
this  question,  because  I  made  a  study  of  that:  I 
asked  him  to  point  to  a  single  plan  where  a  com- 
pany sold  a  trustee  something  and  then  when  they 
tried  to  withdraw  the  people  that  paid  for  it 
couldn't  get  it.  That  is  the  reason  I  asked  himi 
that  question.  He  examined  plan  after  plan  and  he 
didn't  find  any  plan  like  that. 
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The  Court:  I  am  not  too  impressed  about  your 
statement  that  there  was  only  $75,000  in  the  ac- 
count. When  you  deposit  [150]  $75,000  in  a  bank 
and  there  is,  perhaps,  $100,000,000  in  the  bank, 
they  don't  keep  all  that  money  in  cash.  They  buy 
securities  with  it.  Even  though  you  have  credit  for 
the  full  amount,  obviously  it  could  not  be  paid  if 
everyone  asked  for  it  at  the  same  time. 

Mr.  King:  I  wasn't  making  the  point  for  that 
purpose,  your  Honor.  I  was  merely  pointing  it 
out  to  show  that  the  contributions  of  the  partici- 
pants went  to  acquire  stock.  Suppose  they  had 
enough  money  in  the  Trustee's  hands  over  and 
above  these  contributions  to  equal  these  credits.  But 
they  didn't  have.  Furthermore,  in  Exhibit  208-D, 
I  think  it  is^ — ^wait  a  minute.  It  is  222-D — Mr.  Mc- 
Alpine  wrote  in  and  wanted  to  know  why  he  didn't 
get  more  money  than  he  got.  And  they  very  frankly 
told  him  that  his  money  had  been  used  to  pay  for 
this  stock,  and  therefore  it  hadn't  earned  any- 
thing. It  says  that  right  here  in  222-D.  He  wrote 
in  and  he  says — in  222-C  he  says  to  Mr.  Trown: 
**Your  fine  letter  of  September  4th  received.  I  have 
a  statement  here  which  says  'Annual  Statement  of 
Account  for  Year  Ending  December  31,  1940,'  and 
so  forth.  Now,  please  explain  to  me  what  this 
amount  of  money  has  earned  in  the  eight  months 
of  1941  and  where  do  I  come  in  on  that?" 

Mr.  Trown  writes  back:  "I  am  indeed  sorry,  but 
it  appears  to  fall  to  me  to  give  you  disappointing- 
information.  The  amount  of  the  check  which  you 
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received  represents  [151]  the  full  amount  due  you 
from  the  Fund.  This  results  from  the  fact  that  the 
Fund  to  this  point  has  had  no  moneys  for  outside 
investment.  In  the  early  stages  of  the  Plan  all 
moneys  have  had  to  be  used  to  cover  the  purchase 
price  of  the  200,000  shares  of  J.  C.  Penney  Com- 
pany stock  which  was  i)urchased  by  the  Fund.  Fur- 
ther, until  the  purchase  price  of  the  50,000-share 
block  is  covered,  all  dividends  received  are  applied 
to  that  cost.  Further,  the  excess  profit  contribution 
by  the  company  is  an  annual  matter  and  does  not 
apply  to  prior  part-year  participation.  All  this 
adds  up  to  the  fact  that  to  this  time  no  credit  other 
than  reflected  in  the  check  submitted  is  available. 
This  is  all  covered  in  the  Plan  ])ooklet,  which  I 
realize  may  be  difficult  to  understand." 

The  Court:  I  don't  see  how  that  conflicts  with 
anything. 

Mr.  Stone:  No,  we  agree  with  everything  stated 
in  the  letter  and  stand  upon  it. 

Your  Honor,  there  is  one  fact  I  would  like  to 
throw  in,  talking  about  the  amount  of  reserve  on 
hand.  In  the  year  1940  four  men  withdrew.  The 
total  aggregate  amounts  withdrawn  amounted  to 
$3,436.  There  was  always  an  adequate  reserve.  That 
was  Exhibit  292  I  was  quoting  from. 

The  Court:  Mr.  King,  I  think  that  in  order  to 
sustain  your  position  you  not  only  have  to  establish 
that  this  Plan  was  a  lottery,  but  don't  you  also 
have  to  establish  the  [152]  severability  of  the  par- 
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(Testimony  of  Albert  W.  Hughes.) 

ticular  money  contributed  in  the   first   two   years 

from  all  other  provisions  of  the  Plan  itself? 

Mr.  King:  That  is  right,  your  Honor.  We  think 
that  the  law  is  adequate  that  where  a  trust  is  set 
up  and  one  phase  of  it  is  illegal  it  is  severable.  That 
is  our  theory  in  this  case. 

The  Court:  All  right.  Mr.  Hughes,  you  have 
been  sitting  here  on  the  stand  all  this  time.  Did  you 
want  to  ask  Mr.  Hughes  any  questions? 

Mr.  Young:     I  have  no  further  questions. 

The  Court:     That  is  all. 

(Witness  excused.) 

Mr.  Young:  If  the  Court  please,  that  concludes 
the  testimony  on  behalf  of  defendants.  At  this  time 
I  would  like  to  take  up  a  matter  which  was  referred 
to  this  morning  in  order  to  clarify  it.  Your  Honor 
raised  the  question  as  to  whether  or  not  it  was 
proper  to  consider  the  fact  that  a  plan  is  set 
up  for  a  valid  business  purpose  negatives  the  mat- 
ter of  a  lottery,  and  the  question  arose  as  to 
whether  or  not  we  would  be  at  liberty  to  introduce 
testimony  of  Mr.  Hughes  in  that  respect. 

I  wanted  at  this  time  to  call  your  attention  to 
the  fifth  Contention  of  Law  made  by  the  plain- 
tiffs, where  they  say:  [153] 

''Plaintiffs  contend  that  the  trust  purported  to  be 
created  with  respect  to  the  200,000  shares  of  stock 
was  in  effect  a  lottery,  and  against  the  public 
policy  of  the  State  of  New  York,  and  void." 

Defendants  deny  plaintiffs'  Contention  of  Law 
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No.  5.  It  is  our  position  that  in  the  light  of  a  con- 
tention of  that  sort  which  is  devised  by  us,  under 
the  denial  we  would  have  the  right  to  show  any 
circumstances  indicating  that  the  Plan  and  Trust 
Agreement  were  created  to  serve  a  valid  business 
purpose. 

I  am  not  prepared  at  this  time  to  go  into  a 
lengthy  dissertation  on  the  law  on  that  subject, 
except  that  for  the  purpose  of  the  suggestion  I  am 
about  to  make  I  want  to  call  your  Honor's  attention 
to  one  paragraph  in  12  American  Jurisprudence, 
744,  which  reads  as  follows: 

The  Court:  Just  a  moment.  Don't  put  this  in 
the  record. 

(Statement  by  the  Court  off  the  record.) 

Mr.  Young:  In  that  situation  I  am  going  to 
state  Young  on  law,  your  Honor. 

The  Court:     All  right. 

Mr.  Young:  Because  I  am  asserting  at  this  time 
that  we  will  be  able  to  establish  by  cases,  as  [154] 
distinguished  from  these  not-so-good  treatises.  Cor- 
pus Juris  and  American  Jurisprudence,  this  prop- 
osition :  That  it  is  in  order  for  the  Court  to  consider 
all  testimony  surrounding  the  circumstances  under 
which  a  contract  is  entered  into  when  a  charge 
is  made  that  the  contract  is  illegal  or  void. 

The  Court:  You  don't  have  to  go  to  American i 
Jurisprudence  for  that.  You  have  got  Oregon  and 
California  cases  directly  in  point. 

Mr.  Young:  Surely,  except  I  didn't  have  a  greats 
deal  of  time  during  the  noon  hour  to  get  anywhere 
on  the  subject.  I  just  want  to  state  this  proposition. 
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Now  in  that  situation,  your  Honor,  it  is  our  posi- 
tion that  the  present  state  of  the  contentions  per- 
mits us  to  show  that  matter  to  the  Court. 

I  pause  a  moment  to  see  whether  your  Honor 
has  any  view  otherwise  upon  that  subject;  because 
if  there  is  any  view  otherwise  upon  the  subject,  I 
think  that  this  is  the  time  when  we  should  be 
allowed  to  have  the  opportunity  to  make  any  ad- 
dition that  might  be  necessary  to  prevent  any  man- 
fest  injustice. 

The  Court:  Read  that  again,  that  Young  on 
Jurisprudence. 

Mr.  Young:  Young  on  Jurisprudence,  your 
Honor,  or,  rather  Young  adopts  this  principle: 
That  there  is  a  presumption  in  favor  of  the  legality 
of  an  agreement,  and  although  an  agreement  is 
illegal,  if  the  illegality  does  not  appear  on  [155] 
its  face  it  must  be  proved  by  the  person  who  asserts 
it.  The  rule  is  established  that  where  a  written 
instrument  is  attacked  upon  the  ground  that  the 
agreement  is  offensive  to  law  and  violative  of  public 
policy  the  whole  transaction  should  be  inquired 
into,  and  the  Court  will  not  expect  itself  to  be  em- 
barrassed by  any  technical  rules  regarding  the 
admissibility  of  evidence. 

With  due  regard  to  your  Honor's  comments  upon 
the  source  of  that  authority,  including  the  speaker, 
it  is  our  position  that  the  contention  is  adequate  to 
cover  this  point.  However,  this  is  an  important  piece 
of  litigation,  and  if  there  is  any  question  whatever 
in  the  mind  of  the  Court  as  to  whether  or  not  evi- 
dence upon  that  subject  is  to  be  considered 
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The  Court:    Oh,  I  will  consider  the  evidence. 

Mr.  Young:  Very  well.  That  settles  it.  I  was 
going  to  make  a  suggestion 

The  Court :  Is  there  any  ruling  from  the  income 
tax  division  of  the  State  of  New  York  or  the  At- 
torney-General of  the  State  of  New  York  with  ref- 
erence to  the  validity  of  this  Plan  ? 

Mr.  Pell:     No. 

Mr.  Young:     It  has  never  been  presented. 

The  Court:  How  about  the  State  income  tax? 
What  happened  there?  [156] 

Mr.  Stone:  May  I  inquire  of  the  Secretary  in 
charge  of  taxes?  We  are  more  familiar  with  the 
Federal  income  taxes. 

Mr.  Pell:  The  impor-tant  thing  is  Section  165 
of  the  Federal  Act,  which  we  do  get. 

The  Court :  Yes,  but  the  contention  here  is  being 
made  that  imder  the  laws  of  the  State  of  New  York 
this  is  a  lottery  and  illegal.  I  was  merely  inquiring 
to  find  out  whether  there  was  already  introduced 
in  evidence  an  opinion  of  the  Attorney-General  of 
the  State  of  New  York  or  an  action  of  an  adminis- 
trative body  in  the  State  of  New  York  which  is 
charged  with  the  responsibility  of  administering  the 
income  tax  laws. 

Mr.  Stone:  Mr.  Easkopf,  the  Secretary  of  the 
company,  informs  me  there  is  no  necessity  to 
qualify  this  Plan  under  the  provisions  of  any  New 
York  income  tax  law,  and  therefore  there  would  ))e 
no  ruling.  As  your  Honor  is  aware,  in  Paragraph 
64  of  the  Pre-Trial  Order  is  set  forth  the  rulings 
received  from  the  United  States  Treasury  Depai-t- 
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ment  qualifying  this  Plan  as  an  exact  plan.  Mr. 
Raskopf  also  mentioned  that  California  does  re- 
quire such  a  qualification.  The  Penney  Company 
pays  taxes  in  many  states,  and  all  the  papers  were 
sent  to  California  and  the  tax  deduction  is  allowed 
there. 

The  Court:  That  is  not  in  the  record.  I  will 
repeat :  I  will  consider  the  testimony  of  Mr.  Hughes 
with  reference  to  his  intentions,  at  least.  [157] 

Now,  Mr.  King,  do  you  have  any  rebuttal  testi- 
mony? 

Mr.  King:     No,  the  plaintiff  rests. 

Mr.  Young:  In  that  situation,  your  Honor,  the 
defendants  now  make  a  motion  which  I  think  your 
Honor  may  regard  as  surplusage,  but  to  the  end 
that  the  record  is  clear  upon  the  subject  as  to  our 
position,  we  move  that  the  cause  be  dismissed  for 
i  the  reasons  that  were  assigned  at  the  time  that  we 
made  the  original  motion  at  the  commencement  of 
this  trial. 

The  Court:  All  right.  I  don't  think  there  is  any 
action  that  I  have  to  take  on  that  motion. 

We  have  already  determined  a  time  schedule  for 
bi^iefs. 

Mr.  King:  It  is  in  the  record.  I  didn't  take  it 
down,  but  I  know  it  is  in  the  transcript. 

The  Court. :  Then  the  case  is  submitted.  This  case 
as  well  as  the  Burkitt  case  is  submitted. 

Mr.  King:  Yes,  your  Honor.  Do  you  want  any 
oral  argument  on  it?  I  would  presume  not. 

The  Court:  I  wi]l  let  both  you  and  Mr.  Yoimg 
ietermine  the  procedure  in  this  case.  If  you  think 
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The  Court:    Oh,  I  will  consider  the  evidence. 

Mr.  Young:  Very  well.  That  settles  it.  I  was 
going  to  make  a  suggestion 

The  Court :  Is  there  any  ruling  from  the  income 
tax  division  of  the  State  of  New  York  or  the  At- 
torney-General of  the  State  of  New  York  with  ref- 
erence to  the  validity  of  this  Plan? 

Mr.  Pell:     No. 

Mr.  Young:     It  has  never  been  presented. 

The  Court:  How  about  the  State  income  tax? 
What  happened  there?  [156] 

Mr.  Stone:  May  I  inquire  of  the  Secretary  in 
charge  of  taxes?  We  are  more  familiar  with  the 
Federal  income  taxes. 

Mr.  Pell:  The  important  thing  is  Section  165 
of  the  Federal  Act,  which  we  do  get. 

The  Court :  Yes,  but  the  contention  here  is  being 
made  that  under  the  laws  of  the  State  of  New  York 
this  is  a  lottery  and  illegal.  I  was  merely  inquiring 
to  find  out  whether  there  was  already  introduced 
in  evidence  an  opinion  of  the  Attorney-General  of 
the  State  of  New  York  or  an  action  of  an  adminis- 
trative body  in  the  State  of  New  York  which  is 
charged  with  the  responsibility  of  administering  the 
income  tax  laws. 

Mr.  Stone:  Mr.  Raskopf,  the  Secretary  of  the 
company,  informs  me  there  is  no  necessity  to 
qualify  this  Plan  under  the  provisions  of  any  New 
York  income  tax  law,  and  therefore  there  would  be 
no  ruling.  As  your  Honor  is  aware,  in  Paragraph 
64  of  the  Pre-Trial  Order  is  set  forth  the  rulings 
received  from  the  United  States  Treasury  Depart- 


/.  C.  Penney  Company,  et  al.  397 

ment  qualifying  this  Plan  as  an  exact  plan.  Mr. 
Raskopf  also  mentioned  that  California  does  re- 
quire such  a  qualification.  The  Penney  Company 
pays  taxes  in  many  states,  and  all  the  papers  were 
sent  to  California  and  the  tax  deduction  is  allowed 
there. 

The  Court:  That  is  not  in  the  record.  I  will 
repeat :  I  will  consider  the  testimony  of  Mr.  Hughes 
with  reference  to  his  intentions,  at  least.  [157] 

Now,  Mr.  King,  do  you  have  any  rebuttal  testi- 
mony? 

Mr.  King:     No,  the  plaintiff  rests. 

Mr.  Young :  In  that  situation,  your  Honor,  the 
defendants  now  make  a  motion  which  I  think  your 
Honor  may  regard  as  surplusage,  but  to  the  end 
that  the  record  is  clear  upon  the  subject  as  to  our 
position,  we  move  that  the  cause  be  dismissed  for 
the  reasons  that  were  assigned  at  the  time  that  we 
made  the  original  motion  at  the  commencement  of 
this  trial. 

The  Court:  All  right.  I  don't  think  there  is  any 
action  that  I  have  to  take  on  that  motion. 

We  have  already  determined  a  time  schedule  for 
briefs. 

Mr.  King:  It  is  in  the  record.  I  didn't  take  it 
down,  but  I  know  it  is  in  the  transcript. 

The  Court :  Then  the  case  is  submitted.  This  case 
as  well  as  the  Burkitt  case  is  submitted. 

Mr.  King:  Yes,  your  Honor.  Do  you  want  anj 
oral  argument  on  it?  I  would  presume  not. 

The  Court:  I  will  let  both  you  and  Mr.  Young 
^J  determine  the  procedure  in  this  case.  If  you  think 
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that  it  is  advisable  to  have  an  oral  argument,  I 
have  no  objection  to  oral  argument. 

Mr.  King:  I  didn't  know.  I  just  wanted  to  [158] 
be  clear. 

Your  Honor  didn't  make  any  indication  the  other 
day  whether  you  wanted  it  or  not.  I  didn't  know. 

(Whereupon  proceedings  in  the  above  case 
were  concluded.) 

[Endorsed] :  Filed  February  2,  1955. 


[Endorsed] :  No.  15125.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Harvey  L.  WeUs 
and  Harry  J.  Albertsen,  on  behalf  of  themselves, 
and  others  similarly  situated,  Appellants,  vs.  J.  C. 
Penney  Company,  a  corporation,  and  The  Chase 
Manhattan  Bank,  a  corporation,  successor  in  inter- 
est to  the  Chase  National  Bank  of  the  City  of  New 
York,  Appellees.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the 
District  of  Oregon. 

Filed:  May  10,  1956. 

/s/  PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  15125 

HARVEY  L.  WELLS  and  HARRY  J.  ALBERT- 
SEN,  on  behalf  of  themselves  and  others  sim- 
ilarly situated,  Appellants, 

vs. 

J.  C.  PENNEY  COMPANY,  a  corporation,  and 
THE  CHASE  MANHATTAN  BANK,  a  cor- 
poration (substituted  for  The  Chase  National 
Bank  of  the  City  of  New  York), 

Appellees. 

STATEMENT  OF  POINTS 

Pursuant  to  Rule  17  (6)  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  appellants  hereby  make  the  following  state- 
ments of  points  on  which  they  intend  to  rely  on 
this  appeal: 

1.  The  district  court  erred  in  failing  to  find 
that  the  J.  C.  Penney  Company  profit-sharing  re- 
tirement plan  (for  J.  C.  Penney  Company  manage- 
ment staff)  and  the  agreement  of  trust  provide 
benefits  contingent  on  the  lives  of  participants 
contrary  to  New  York  law. 

2.  The  district  court  erred  in  finding  that  the 
retirement  plan  was  not  unfair,  discriminatory  or 
illegal  because  older  employees,  among  them  some 
members  of  the  company's  board  of  directors,  who 
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were  among  the  first  to  qualify  for  retirement  with 
stock,  received  a  greater  number  of  shares  than 
yomiger  and  future  employees  will  receive  when 
they  retire.  This  error  is  contained  in  the  district 
court's  finding  of  fact  No.  46  and  conclusion  of 
law  No.  13. 

3.  The  district  court  erred  in  finding  that  the 
retirement  plan,  so  far  as  it  pertains  to  the  shares 
of  caioital  stock  of  J.  C.  Penney  Company,  is  not  a 
wagering  contract,  lottery  or  tontine  contract  and 
does  not  violate  the  New  York  Constitution,  sta- 
tutes, laws  and  public  policy  prohibiting  such  con- 
tracts and  schemes.  This  error  is  contained  in  the 
district  court's  findings  of  fact  No.  47  and  48  and 
conclusions  of  law  No.  5,  6,  7,  8  and  10. 

4.  The  district  court  erred  in  admitting  in  evi- 
dence, over  the  objections  of  appellants,  the  testi- 
mony of  Albert  W.  Hughes  consisting  of  extrinsic 
evidence  concerning  the  meaning  of  the  retirement 
plan  and  trust. 

5.  The  district  court  erred  in  failing  to  find 
that  the  trust  purported  to  be  established  under 
the  retirement  plan,  so  far  as  it  pertains  to  the 
shares  of  capital  stock  of  J.  C.  Penney  Company, 
was  and  is  illegal  and  void  and  of  no  effect  and  in 
failing  to  adjudge  and  decree  that  the  Trustee 
holds  the  shares  of  stock  of  J.  C.  Penney  Company 
under  a  resulting  trust  in  favor  of  appellants  and 
those  for  whom  appellants  prosecute  this  action. 
This  error  is  contained  in  the  district  court's  con- 
clusions of  law  No.  17,  18,  20  and  21. 
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6.  The  district  court  erred  in  finding  that  the 
stock  portion  of  the  retirement  plan  is  unseverable 
from  the  remaining  portions  of  the  lAdJi.  This 
error  is  contained  in  the  district  court's  findings  of 
fact  No.  43  and  44  and  conckision  of  law  No.  9. 

7.  The  district  court  erred  in  finding  that  it 
would  be  highly  inequitable  to  permit  appellants  to 
recover  in  this  proceeding  on  their  own  behalf  and 
on  behalf  of  the  class  for  which  they  are  suing. 
This  error  is  contained  in  the  district  court's  find- 
ing of  fact  No.  58  and  conclusion  of  law  No.  19. 

8.  The  district  court  erred  in  failing  to  award 
appellants  compensation  for  the  reasonable  value 
of  the  services  of  their  attorneys  in  the  prosecution 
of  this  action  and  for  their  costs  and  disbursements 
incurred  herein,  and  in  failing  to  decree  that  the 
sum  so  awarded  should  constitute  a  lien  upon  the 
shares  of  stock  found  by  the  court  to  have  been 
acquired  by  the  contributions  and  earnings  of  ap- 

I  pellants  and  those  for  whom  they  prosecuted  this 
action. 

/s/   KING,  MILLER,  ANDERSON, 

NASH  &  YERKE 
/s/   RALPH  H.  KINO 
/s/   FREDRIC  A.  YERKE,  JR. 
/s/   PAUL  R.  MEYER 

Attorneys  for  Appellants 

Acknowledgment  of  Service  Attached. 

[Endorsed]:  Filed  May  10,  1956.  Paul  P. 
O'Brien,  Clerk. 
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DESIGNATION  OF  RECORD 

Pursuant  to  Rule  17  (6)  of  the  Rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, Appellant  hereby  designates  the  following  por- 
tions of  the  record  on  appeal  as  material  to  the 
consideration  of  this  appeal: 

1.  Complaint,  including  Exhibit  X  and  Exhibit  A 
thereto. 

2.  Answer  of  defendant  The  Chase  National 
Bank  of  the  City  of  New  York. 

3.  Answer  of  defendant  J.  C.  Penney  Company, 
excluding  Exhibits  A,  B,  C,  D  and  E  thereto. 

4.  The  complete  Pre-Trial  Order,  except  the  por- 
tions set  forth  in  subdivisions  (a),  (b)  and  (c) 
below : 

(a)  Agreed  facts  niunbered  27b,  27c,  41,  42,  43, 
47,  48,  54,  55,  56,  79  and  81; 

(b)  Pre-Trial  Order  segregated  as  to  Issue  of 
Jurisdiction  (pages  92  through  98)  ; 

(c)  Index  to  Pre-Trial  Exhibits  (pages  99 
through  122). 

5.  Transcript  of  proceedings. 

6.  Order  transmitting  original  exhibits. 

7.  Opinion  of  Judge  Gus  J.  Solomon  dated  De- 
cember 29,  1955. 

8.  Order  of  substitution. 

9.  Findings  of  fact  and  conclusions  of  law. 

10.  Final  judgment. 
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11.  Notice  of  appeal. 

12.  Bond  on  appeal. 

13.  Designation  of  contents  of  record  on  appeal. 

14.  Statement  of  points. 

15.  This  designation  of  record. 

/s/  KING,  MILLER,  ANDERSON, 

NASH  &  YERKE ; 
/s/  RALPH  H.  KING, 
/s/  FREDRIC  A.  YERKE,  JR., 
/s/  PAUL  R.  MEYER, 

Attorneys  for  Appellants. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  May  10,1956.  Paul  P.  O'Brien, 
Clerk. 
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COUNTER  DESIGNATION  OF  ADDITIONAL 
PORTIONS  OF  RECORD  ON  APPEAL 

Appellants  having  heretofore  on  May  9,  1956 
served  upon  Appellees  and  filed  with  this  Court 
their  designation  of  certain  portions  of  the  record 
on  appeal  as  material  to  the  consideration  of  said 
appeal.  Appellees  hereby  designate  the  following 
additional  parts  of  the  record  which  they  deem  to 
be  material: 

1.  Portions  of  the  Pre-Trial  Order  set  forth 
below : 


404        H.  L.  Wells  and  H.  J.  Albertsen,  vs. 

Agreed  facts  numbered  27  B.,  27  C,  41,  42,  43, 
55,  56  and  81. 

2.  This  counter-designation  of  additional  jjor- 
tions  of  record. 

Appellees  reserve  the  right  to  refer  to  and  rely 
upon  such  of  the  exhibits  in  this  case,  on  file  with 
the  Clerk  of  this  Couii;,  as  Appellees  deem  to  be 
material  to  the  consideration  of  this  appeal. 

/s/  KOERNER,  YOUNG, 

McCOLLOCH  &  DEZENDORF; 
/s/  CLARENCE  J.  YOUNG, 
/s/  WAYNE  HILLIARD, 

Attorneys  for  Appellees. 

/s/  W.  H.  DANNAT  PELL, 
/s/  HENRY  STONE, 

Attorneys  for  Appellees. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :  Filed  May  16,1956.  Paul  P.  O'Brien, 
Clerk. 
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NO.    15,125 


APPELLANrS  BRIEF 


Appeal  from  Final  Judgment  of  the  United  States  District  Court 
for  the  District  of  Oregon. 
HONORABLE  GUS  J.  SOLOMON,  JUDGE 


STATEMENT  OF  JURISDICTION 

The  complaint  filed  July  11,  1951,  alleged  a  contro- 
versy which  exceeded  the  sum  of  $3,000  exclusive  of 
interest  and  costs  and  which  was  between  citizens  of 
different  states  (R.  4),  thus  giving  the  District  Court 
jurisdiction  pursuant  to  28  U.S.C.A.,  Section  1332. 


On  June  7,  1954,  the  District  Court  heard  prehmin- 
ary  arguments  on  issues  of  jurisdiction.  The  District 
Court  subsequently  ruled  that  the  action  was  properly 
maintainable  as  a  class  action  under  Rule  23  (a)  of  the 
Federal  Rules  of  Civil  Procedure  (R  248-250)  and  that 
the  Trustee  adequately  represented  the  Trust,  thereby 
making-  joinder  of  other  participants  as  parties  defend- 
ant unnecessary  under  Rule  19  of  the  Federal  Rules  of 
Civil  Procedure  (R.  250) . 

The  action  was  tried  on  June  23  and  24,  1954  (R. 
261).  On  December  29,  1955,  the  trial  judge  issued  his 
decision.  Findings  of  fact,  conclusions  of  law,  and  final 
judgment  were  entered  by  the  court  on  March  8,  1956 
(R.  215,  254).  Notice  of  appeal  was  filed  April  5,  1956 
(R.  256).  This  court  has  jurisdiction  to  hear  this  appeal 
by  virtue  of  28  U.S.C.A.,  Section  1291. 

STATEMENT  OF  THE  CASE 

A.   Preliminary  Statement 

This  is  a  case  of  great  importance  to  numerous  per- 
sons. It  is  also  a  case  the  facts  of  which  are  not  easily 
assimilated. 

The  persons  involved  were  formerly  either  ( 1 )  man- 
agers of  stores  of  J.  C.  Penney  Company  or  (2)  members 
of  the  management  staff  of  that  corporation.  These  in- 
dividuals were  forced  by  their  employer  to  become  par- 


ticipants  in  a  so-called  "Profit-Sharing  Retirement 
Plan."  Their  earnings  and  compensation  were  used  to 
purchase  200,000  shares  of  the  stock  of  J.  C.  Penney 
Company  (later  split  3  for  1).  However,  because  of  the 
provisions  of  the  "Plan"  each  of  such  persons  was  sub- 
ject to  being  disqualified  from  receiving  even  one  share 
of  such  stock  by  the  occurrence  of  any  one  of  a  number 
of  events.  Thus,  a  manager  who  was  forced  to  resign 
because  of  ill  health  prior  to  attaining  the  retirement 
age  of  60  received  no  stock.  Similarly,  the  estate  of  a 
manager  who  died  one  day  before  reaching  the  age  of 
60  received  no  stock.  A  manager  who  was  discharged 
without  cause  one  day  before  reaching  the  age  of  60 
also  received  no  stock. 

Not  only  were  participating  employees  deprived  of 
any  portions  of  the  stock  upon  the  occurrence  of  events 
such  as  those  enumerated  above,  but  also  because  of  the 
provisions  of  the  "Plan"  the  occurrence  of  such  events 
increased  the  amount  of  stock  to  which  the  remaining 
participants  became  entitled. 

The  "Plan"  thus  imposed  by  J.  C.  Penney  Company 
upon  its  employees  was  by  its  own  admission  unique 
and  without  parallel  in  this  country.  The  uniqueness 
of  the  "Plan"  may  be  attributed  to  a  great  extent  to  the 
fact  that  ( 1 )  participants  stood  to  benefit  from  the  pre- 
decease of  fellow  participants  in  whom  they  had  no  in- 


surable  interest  and  (2)  the  method  for  awarding  the 
stock  embraced  the  very  elements  which  the  courts  have 
traditionally  found  present  in  schemes  outlawed  as  lot- 
teries or  wagering  contracts.  Condemnation  by  the 
courts  of  such  schemes  has  occurred  despite  avowed 
legitimate  business  purposes  and  despite  alleged  good 
intentions  of  the  sponsors. 

This  action  was  instituted  as  a  class  action  by  two 
members  of  the  group  to  which  reference  has  been 
made.  This  court  is  asked  to  recognize  that  the  stock  in 
question  is  held  under  a  resulting  trust  for  those  whose 
contributions  and  earnings  were  used  to  purchase  the 
same. 

B.  Summary  of  Facts 
1.  Establishment  of  Plan 

Effective  January  1,  1940,  appellee  J.  C.  Penney 
Company,  hereinafter  referred  to  as  "Company,"  estab- 
lished its  Profit-Sharing  Retirement  Plan  (for  Manage- 
ment Staff),  hereinafter  referred  to  as  "Plan"  (R.  14- 
41 ) .  Appended  to  the  Plan  as  "Exhibit  A"  was  a  Trust 
Agreement  (R.  41-75)  entered  into  by  Company  on 
July  8,  1940,  with  appellee  The  Chase  National  Bank  of 
the  City  of  New  York  for  whom  appellee  The  Chase 
Manhattan  Bank  of  the  City  of  New  York  has  been  sub- 
stituted R.  214),  hereinafter  referred  to  as  "Trustee." 


1 


The  Trust  provided  that  the  Trustee  hold,  administer 
and  disburse  all  funds  and  shares  of  stock  accumulated 
under  the  Plan.  The  Plan  was  expressly  devised  as  a  sub- 
stitute for  the  previous  practice  of  making  available  for 
sale  to  managerial  personnel  "expansion  stock"  in  the 
Company  (Exhibits  2  and  55). 

The  Penney  Company  could,  while  the  Plan  was  in 
effect,  discharge  a  store  manager  or  any  other  partici- 
pant without  cause  (R.  178).  At  the  same  time  every 
eligible  manager  or  executive  was  compelled  to  partici- 
pate in  said  Plan  as  a  condition  of  continued  employ- 
ment with  the  Company  (R.  302). 

2.   Purchase  of  Stock  by  Trustee 

Under  Section  5  of  the  Plan  (R.  20),  Company 
agreed  to  sell  to  Trustee  200,000  shares  of  the  author- 
ized unissued  common  stock  of  Company  (book  value 
on  January  1,  1940,  of  approximately  $29.32  per  share 
(Exhibit  145)  for  $30  per  share. 

The  sale  of  Penney  stock  to  Trustee  was  completed 
at  the  outset  of  the  Plan.  According  to  the  Company's 
"Explanatory  Reference  to  Proposed  Plan,"  paragraph 
"5"  (Exhibit  2):  "Under  Delaware  laws,  the  company 
*  *  *  [could  not]  sell  this  stock  without  receiving  pay- 
ment in  full  for  same  at  the  time  of  sale."  Not  only  did 
the  law  permit  only  an  outright  sale,  but  also  the  Com- 
pany in  this  same  paragraph  "5"  indicated  the  consid- 


erable  benefit  to  it  by  such  sale,  compared  to  some  other 
retirement  plan: 

"In  such  a  [n  annuity]  plan,  however,  there  would 
ordinarily  be  some  substantial  outlay  involved  for 
older  service  eligibles.  Under  this  plan,  however, 
the  company  would  have  available  for  investment  a 
sum  of  about  $5,500,000  representing  the  selling 
price  of  the  stock.  Considering  only  such  amount, 
it  appears  we  should  anticipate  some  earning  power 
by  the  use  of  same  in  the  company's  business  even 
though  the  earnings  might  not  average  as  high  as 
the  company's  present  rate  of  earnings  on  its  capi- 
tal. To  offset  the  disadvantages  of  the  tax  non-deduc- 
tibility  [because  of  sale  for  value],  the  return  on 
the  $5,500,000  would  need  be  only  slightly  in  excess 
of  3^2%."  (Exhibit  2) 


In  order  to  pay  for  said  shares  of  stock,  the  Trustee 
obtained  a  loan  from  Continental  Illinois  National 
Bank  and  Trust  Company  of  Chicago,  hereinafter  re- 
ferred to  as  "Bank,"  and  pledged  said  shares  of  stock  as 
collateral  (Exhibits  210  and  211).  The  200,000  shares 
of  Penney  stock  bought  by  the  Trustee  were  divided  into 
two  blocks,  one  of  50,000  shares  and  one  of  150,000 
shares.  On  January  16,  1946,  J.  C.  Penney  stock  was  split 
3  for  1  (R.  117).  Hereinafter  the  number  of  shares  in 
parentheses  refers  to  the  number  after  this  3  for  1  split 


3.  Sources  of  Funds  in  the  Trust  Under  the  Plan. 

Under  the  Plan,  Trust  funds  come  from  the  follow- 
ing sources: 


1.  Each  participant  is  required  to  contribute  an- 
nually one  third  of  his  compensation,  defined  as  (a) 
the  amount  received  by  an  employee  of  J.  C.  Pen- 
ney Company  under  contract  as  a  portion  of  the 
profits  of  the  store  managed  by  him,  or  (b)  the 
amount  received  by  a  central  or  branch  office  em- 
ployee as  his  or  her  share  of  the  General  Office  Com- 
pensation Fund,  as  the  case  may  be,  exclusive  of  reg- 
ular salary  (R.  20). 

2.  The  Company  is  required  to  contribute  an- 
nually: 

a.  An  amount  equal  to  2  per  cent  of  the  prior 
year's  aggregate  regular  salary  paid  to  all  employ- 
ees receiving  compensation  as  defined  in  the  Plan 
for  all  or  any  part  of  the  respective  year  (R.  22). 

b.  An  amount  equal  to  6  per  cent  of  the  Com- 
pany's net  profit  for  the  prior  calendar  year  as  re- 
flected by  the  books  of  the  Company,  in  excess  of  15 
per  cent  of  the  common  stock  book  value  of  the  Com- 
pany (R.  22). 

3.  Earnings  of  the  Fund,  including  dividends  on 
the  Penney  stock  purchased  by  the  Trustee  (R.  24). 

From  the  inception  of  the  Plan  until  December  29, 
1941,  the  amounts  from  these  respective  souixes,  to- 
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gether  with  their  percentages  of  the  total,  were  as  fol- 
lows (R. 137): 

1.     Participants'  direct  contribu- 

itons  $4,041,769.28    (65.0%) 

2a.  2  per  cent  of  aggregate  regular 

salaries  contribution  102,206.97   (    1.6%) 

b.   6  per  cent  profit-sharing  contri- 
bution 371,931.56   (   6.0%) 

3.  Earnings  of  funds,  including 

dividends  on  Penney  stock 

purchased  by  Trustee        1.700.000.00   (   27.4%) 

Total  $6,215,907.81    (100.0%) 

4.  Funds  Used  to  Repay  Loan  from  Bank. 

From  the  inception  of  the  Plan  until  September, 
1941,  dividends  received  on  the  Penney  stock  held  by 
the  Trustee,  together  with  the  2  per  cent  of  aggregate  of 
regular  salaries  contributions  under  Section  6  (a)  for 
the  year  1940  were  used  to  cover  the  cost  of  the  50,000 
(150,000)  share  block.  Since  September,  1941,  divi- 
dends have  been  credited  proportionately  to  partici- 
pants' accounts  while  the  2  per  cent  of  aggregate  of 
regular  salaries  contributions  under  Section  6(a)  have 
been  applied  to  the  cost  of  the  150,000  (450,000)  share 
block. 

By  December  29,  1941,  using  the  funds  contributed 
under  the  Plan  set  forth  in  the  immediately  preceding 
table,   the   loan   from   the   bank   was   repaid   in  full. 


On  that  date  the  participants  had  absolutely  vested 
claims  against  the  Trust  funds  totaling  $4,975,668.21. 
To  satisfy  these  claims,  the  Trustee  held  $389,565.61 
in  cash  and  the  200,000  shares  of  Penney  stock. 

As  seen  from  the  table  on  p.  8,  supra,  the  direct 
contributions  by  participants  during  1940  and  1941, 
during  which  time  the  loan  used  to  purchase  the  stock 
was  repaid,  amounted  to  $4,041,769.28  or  65  per  cent 
of  the  receipts  of  the  Trustee.  The  indispensability  of 
these  participant  contributions  in  enabling  the  Trustee 
to  borrow  the  necessary  money  from  the  bank  to  pur- 
chase the  stock  may  be  seen  from  the  Company's  "Ex- 
planatory Reference  to  Proposed  Plan,"  paragraph  "5", 
which  indicates: 

"Considering  the  compensation  that  should  be 
paid  in  voluntarily  by  participants  early  in  1940 
from  their  1939  compensation  and  the  dividends  that 
would  be  paid  to  the  Fund  by  the  company  on  the 
200,000  shares  of  stock  during  1940,  *  *  *  it  appears 
the  collateral  should  be  more  than  ample."  (Exhibit 
2) 

"All  dividends  paid  on  the  shares  and  all  con- 
tributions made  by  the  participants  and  the  J.  C. 
Penney  Company,  received  by  the  Trustees,  are  to 
be  applied  on  the  principal  and  interest  on  the  loan 
*  *  *."  (Exhibit  79,  memorandum  of  June  8,  1940, 
for  J.  I.  H.  Herbert,  signed  by  Walter  J.  Cummings) 

The  Company  itself  assumed  no  liability  with  respect 
to  the  payment  of  the  stock  loan  (R.  372),  nor  did  it 
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guarantee  its  payment,  nor  did  it  execute  a  hold-harm- 
less or  indemnity  agreement  with  the  Trustee  or  with 
the  Bank.  (R.  375). 

During  this  time  when  participants'  funds  were 
completely  utilized  for  the  pajmient  of  the  loan  used 
to  purchase  the  shares,  such  funds  were  not  available 
for  other  investments  for  the  benefit  of  participants. 
This  was  clearly  demonstrated  in  the  case  of  Mr.  Mc- 
Alpine  who  retired  on  August  31,  1941,  at  the  age  of 
68  years.  He  had  personally  contributed  $4,278.38  and 
had  credits  when  leaving  totaling  $4,635.05  (R.  162). 
When  he  received  a  check  for  this  amount,  he  was  puz- 
zled why  there  had  been  no  earnings  on  his  credits,  as 
this  same  amount  had  stood  to  the  credit  of  his  account 
9  months  earlier,  December  31,  1940  (Exhibit  222  C). 
To  his  request  for  explanation.  Company  replied: 

"I  am  indeed  sorry  but  it  appears  to  fall  to  me 
to  give  you  disappointing  information.  The  amount 
of  the  check  which  you  received  represents  the  full 
amount  due  you  from  the  Fund.  This  results  from 
the  fact  that  the  Fund  to  this  point  has  had  no  mon- 
ies for  outside  investment.  In  the  early  stages  of  the 
Plan  all  monies  have  had  to  be  used  to  cover  the 
purchase  price  of  the  200,000  shares  of  J.  C.  Penney 
Company  stock  which  was  purchased  by  the  Fund. 
Further,  until  the  purchase  price  of  the  50,000  share 
block  is  covered,  all  dividends  received  are  applied 
to  that  cost.  Further,  the  excess  profit  contribution 
by  the  company  is  an  annual  matter  and  does  not 
apply  to  prior  part-year  participation.  All  this  adds 
up  to  the  fact  that  to  this  time  no  credit  other  than 
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reflected  in  the  check  submitted  is  available.  This 
is  all  covered  in  the  Plan  booklet,  which  I  realize 
may  be  difficult  to  understand."  (Letter  of  Trown, 
Exhibit  222  D) 


While  the  loan  was  being  repaid  during  1940  and 
1941,  the  participants  bore  the  entire  risk  in  the  event 
the  bank  foreclosed  on  the  stock  held  by  the  Trustee. 
The  Company  risked  nothing.  Trust  Agreement,  Para- 
graph Fourth  (C),  Exhibit  125   (Px.  48): 

"*  *  *  if  any  or  all  of  the  stock  pledged  by  the 
Trustee  is  sold  by  the  creditor,  there  shall  be  no 
liability  on  the  Trustee  nor  on  the  Company  nor  on 
any  member  of  the  Administrative  Committee  be- 
cause of  any  loss  to  participants  resulting  from  such 
sale." 

Pre-Trial  Order,  Agreed  Fact  40-a,  (R.  137)  shows 
the  vast  discrepancy  between  the  credits  absolutely 
vested  in  and  due  the  participants  and  the  cash  held  by 
the  Trustee.  For  example,  on  the  first  day  of  the  Plan, 
August  1,  1940,  participants  contributed  directly  from 
their  earnings,  on  which  they  already  had  paid  income 
tax,  a  total  of  $1,575,000.  That  same  day  $1,500,000  was 
paid  on  the  loan,  leaving  a  cash  balance  of  only  $75,000 
against  which  the  participants'  equity  could  not  be  sat- 
isfied were  it  not  for  the  stock. 

In  the  period  from  August  1,  1940,  until  the  stock 
loan  was  fully  repaid  on  December  29,  1941,  the  cash 


12 

balance  dropped  as  low  as  $13,360.41  (March  26, 
1941),  yet  on  that  date  participants  had  vested  and 
absolute  interests  in  receiving  $4,396,578.52  had  they 
chosen  voluntarily  to  withdraw,  or  if  the  Plan  had  failed 
for  any  other  reason.  During  this  period,  the  cash  held 
by  the  Trustee  seldom  exceeded  $100,000.  The  only  as- 
set, therefore,  which  could  satisfy  the  demands  of  all 
participants,  had  the  Plan  been  terminated  during  this 
period,  was  the  Trustee's  equity  in  the  stock,  which 
equity  did  not  become  an  unencumbered  asset  of  the 
Trust  until  the  loan  was  repaid  on  December  29,  1941. 

5.  Benefits  Under  the  Plan  Other  Than  Stock. 

Each  participant,  regardless  of  the  manner  of  sep- 
aration from  the  Company,  whether  death,  discharge, 
withdrawal  or  retirement  under  the  Plan,  was  entitled 
to  receive  an  annuity  or  cash  consisting  of  the  follow- 
ing amounts: 

1.  Total  of  his  contributions. 

2.  A  proportionate  share  of  the  6  per  cent  profit- 
sharing  contributions. 

3.  A  proportionate  share  of  the  earnings  of  the 
Trust,  including,  commencing  in  September,  1951,  div- 
idends on  the  Penney  stock  held  by  the  Trustee.   (R. 

28-32). 
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6.   Stock  Benefits. 

In  addition  to  the  benefits  received  by  all  partici- 
pants regardless  of  when  or  how  they  leave  the  Com- 
pany, those  participants  who  live  to  age  60  while  still 
in  the  employ  of  the  Company  receive  a  number  of 
shares  of  said  Penney  stock: 

"without  cost,  from  the  50,000  (150,000)  share 
block  of  J.  C.  Penney  Company  common  stock,  that 
number  of  shares  *  *  *  represented  by  the  proportion 
of  150,000  (450,000)  shares  that  the  participant's 
total  contributions  at  the  time  of  his  or  her  retire- 
ment bear  to  the  aggregate  of  such  contributions  of 
all  participants  in  the  Fund  at  such  time  *  *  * 

"When  the  50,000  (150,000)  share  block  of 
stock  is  exhausted,  distribution  on  retirement  shall 
be  from  the  150,000  (450,000)  share  block,  based 
on  the  proportion  of  the  remaining  shares  that  the 
retiring  participant's  total  contributions  at  the  time 
of  his  or  her  retirement  bear  to  the  aggregate  con- 
tributions of  all  participants  at  such  time."  (R.  29). 

The  50,000  (150,000)  share  block  was,  projecting  pre- 
vious experience,  exhausted  in  1955.  Stock  awards  from 
that  time  on  therefore  become  less  and  less  regardless 
of  the  fact  that  a  participant's  ratio  under  the  formula 
is  the  same  or  higher  than  those  retiring  prior  to  1955. 

Although  the  Penney  officials  had  "studied  Plan 
after  Plan,"  the  stock  feature  was  unique,  not  found  in 
any  other  Plan  (Hughes,  R.  360,  370) .  It  will  be  shown 
in  detail  in  this  brief,  infra  pp  20-7,  how  use  of  the 
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formula  for  awarding  stock  produces  increased  stock 
benefits  to  participants  by  virtue  of  the  predecease,  dis- 
charge or  withdrawal  of  fellow  participants. 

7.  Present  Action  Attacks  Plan  Only  as  it  Relates  to  Stock. 

On  July  11,  1951,  appellant  Harvey  L.  Wells,  the 
former  manager  of  the  Corvallis,  Oregon,  store  of  ap- 
pellee J.  C.  Penney  Company,  and  appellant  Harry  J. 
Albertsen,  the  former  manager  of  East  Los  Angeles 
Store  No.  925  of  appellee  J.  C.  Penney  Company,  insti- 
tuted this  action  on  behalf  of  themselves  and  all  former 
participants  (their  beneficiaries,  heirs  and  legal  repre- 
sentatives) who  died  or  otherwise  failed  to  reach  re- 
tirement status  under  the  Plan  but  whose  contributions 
and  earnings  were  used  by  the  Trustee  to  purchase 
shares  of  J.  C.  Penney  stock  for  the  Trust. 

This  action  seeks  to  adjudge  ( 1 )  that  the  Plan,  in 
so  far  as  it  relates  to  these  shares  of  Penney  stock,  con- 
stitutes a  wagering  scheme,  lottery  or  tontine  contract 
in  violation  of  New  York  law  and  public  policy  and  (2) 
that  the  Trust  as  to  said  shares  is  illegal,  void  and  of  no 
effect.  Appellants  ask  that  said  shares  of  Penney  stock 
be  held  in  a  resulting  trust  for  the  benefit  of  appellants 
and  other  participants,  former  and  present,  in  propor- 
tion as  their  contributions  and  earnings  were  used  for 
the  purchase  of  such  stock. 
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8.  Applicability  of  New  York  Law. 

The  Plan  and  Trust  are  to  be  construed  in  accord- 
ance with  the  laws  of  the  State  of  New  York  (R.  178). 

QUESTIONS  PRESENTED 

1.  Is  the  method  for  awarding  stock  as  set  forth  in 
the  Plan  and  Trust  Agreement  illegal  and  void  because 
participants  benefit  from  the  predecease,  discharge  and 
withdrawal  of  fellow  participants  in  whom  they  have 
no  insurable  interest? 

2.  Does  the  method  for  awarding  stock  as  set  forth 
in  the  Plan  and  Trust  Agreement  violate  New  York  Con- 
stitutional and  statutory  prohibitions  against  lotteries 
and  wagering  contracts? 

3.  If  the  method  for  awarding  stock  is  illegal  and 
void,  does  the  trustee  hold  the  stock  upon  a  resulting 
trust  for  those  whose  contributions  and  earnings  were 
used  to  purchase  the  stock? 

SPECIFICATIONS  OF  ERROR 

1.  The  District  Court  erred  in  failing  to  find  that 
the  Plan  and  the  Agreement  of  Trust  provide  benefits 
contingent  on  the  predecease,  discharge  and  withdraw- 
al of  participants. 

2.  The  District  Court  erred  in  finding  that  the  Plan 
was  not  unfair,  discriminatory  or  illegal  because  older 
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employees,  among  them  some  members  of  Company's 
Board  of  Directors,  who  were  among  the  first  to  qualify 
for  retirement  with  stock,  received  a  greater  number 
of  shares  than  younger  and  future  employees  will  re- 
ceive when  they  retire.  This  error  is  contained  in  the 
District  Court's  Finding  of  Fact  No.  46  (R.  244)  and 
Conclusion  of  Law  No.  13  (R.  251). 

3.  The  District  Court  erred  in  finding  that  the  Plan, 
so  far  as  it  pertains  to  the  shares  of  capital  stock  of  Com- 
pany, is  not  a  wagering  contract,  lottery  or  tontine  con- 
tract and  does  not  violate  the  New  York  Constitution, 
statutes,  laws  and  public  policy  prohibiting  such  con- 
tracts and  schemes.  This  error  is  contained  in  the  Dis- 
trict Court's  Findings  of  Fact  No.  47  and  48  (R.  245) 
and  Conclusions  of  Law  No.  5,  6,  7,  8  and  10.  (R.  250-1 ) 

4.  The  District  Court  erred  in  admitting  in  evidence, 
over  the  objections  of  appellants,  the  testimony  of  Al- 
bert W.  Hughes  consisting  of  extrinsic  evidence  con- 
cerning the  meaning  of  the  Retirement  Plan  and  Trust. 
Said  testimony  is  contained  in  the  transcript  of  proceed- 
ings (R.  360-367).  On  direct  examination,  counsel  for 
appellees  asked  A.  W.  Hughes,  President  of  Company 
"the  reason  why  there  was  included  in  the  profit-shar- 
ing retirement  plan  the  provisions  for  stock  being  issued 
to  participants  who  left  on  the  retirement  age"  (R. 
355).  Objection  was  made  by  Mr.  King,  counsel  for  ap- 
pellants, on  the  following  grounds: 
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"If  the  Court  please,  I  object  to  that  as  the  plan 
is  on  exhibit  in  this  case,  Exhibit  125,  and  it  is  writ- 
ten. I  do  not  think  it  is  proper.  There  has  been  no 
issue  raised  in  the  contentions  as  to  the  understand- 
ings of  it,  and  1  think  the  plan  is  here,  and,  therefore, 
it  improperly  calls  for  evidence  tending  to  vary  the 
plan  as  adopted. 


"*  *  *  And  that  it  is  improper  for  this  witness  to 
attempt  to  vary  the  terms  of  the  plan  by  oral  testi- 
mony. 

♦  ♦      ♦ 

"*  *  *  the  contention  was  never  included  in  this 
pre-trial  order  and  it  takes  us  by  surprise  here  that 
they  are  making  that  contention.  There  was  never 
anything  advanced  in  the  pre-trial  order  along  this 
line,  nothing  in  the  contentions  of  law  nor  in  the 
contentions  of  fact,  and  I  understood  that  when  you 
made  and  prepared  a  pre-trial  order,  that  plaintiffs 
were  entitled  to  rely  on  it.  Now^  they  come  in  here 
with  a  new  contention  that  we  do  not  know  any- 
thing about,  *  *  *. 

♦  =♦=      ♦ 

"*  *  *  that  it  is  immaterial  under  any  issues  of 
fact  or  law  in  the  present  action,  ♦  *  ♦ 

"*  *  *  And  may  the  objection  go  to  the  whole 
line  without  repeating  the  objection? 

"THE  COURT:  Yes."  (R.  355-359) 

The  testimony  admitted  over  these  objections  was  to  the 
effect  that  the  stock  award  provisions  were  included  in 
the  Plan  because  of  "sound  business  judgment"  (R.  357) 
"done  in  good  faith  for  a  valid  business  purpose"   (R. 

357). 
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5.  The  District  Court  erred  in  failing  to  find  that 
the  Trust  purported  to  be  estabhshed  under  the  Plan, 
so  far  as  it  pertains  to  the  shares  of  capital  stock  of  Com- 
pany, was  and  is  illegal  and  void  and  of  no  effect  and 
in  failing  to  adjudge  and  decree  that  the  Trustee  holds 
the  shares  of  stock  of  Company  under  a  resulting  trust 
in  favor  of  appellants  and  those  for  whom  appellants 
prosecute  this  action.  This  error  is  contained  in  the  Dis- 
trict Court's  Conclusions  of  Law  No.  16,  17,  18,  20  and 
21  (R.  252-4). 

6.  The  District  Court  erred  in  determining  that  the 
stock  portion  of  the  Retirement  Plan  is  unseverable  from 
the  remaining  portions  of  the  Plan.  This  error  is  con- 
tained in  the  District  Court's  Findings  of  Fact  No.  43 
and  44  (R.  243)  and  Conclusion  of  Law  No.  9  (R.  251) 

7.  The  District  Court  erred  in  finding  that  it  would 
be  highly  inequitable  to  permit  appellants  to  recover 
in  this  proceeding  on  their  own  behalf  and  on  behalf  of 
the  class  for  which  they  are  suing.  This  error  is  con- 
tained in  the  District  Courtis  Finding  of  Fact  No.  58 
(R.  249)  and  Conclusion  of  Law  No.  19.  (R.  253) 

8.  The  District  Court  erred  in  failing  to  award  ap- 
pellants compensation  for  the  reasonable  value  of  the 
services  of  their  attorneys  in  the  prosecution  of  this  ac- 
tion and  for  their  costs  and  disbursements  incurred 
herein,  and  in  failing  to  decree  that  the  sum  so  awarded 
should  constitute  a  lien  upon  the  shares  of  stock  found 
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by  the  court  to  have  been  acquired  by  the  contributions 
and  earnings  of  appellants  and  those  for  whom  they 
prosecuted  this  action. 

SUMMARY  OF  ARGUMENT 

I.  THE  PROVISION  OF  THE  PLAN  AND  TRUST 
AGREEMENT  FOR  THE  AWARD  OF  STOCK  IS  IL- 
LEGAL AND  VOID. 

A.  The  Award  of  Stock  is  Contingent  on  the  Lives 
and  Continued  Employment  of  Participants  Con- 
trary to  New  York  law  and  Public  Policy. 

1.  The  stock  scheme  is  a  tontine  contract  in- 
volving wagers  on  the  lives  of  fellow  participants 
in  violation  of  New  York  law. 

2.  The  method  for  awarding  the  stock  pur- 
chased with  the  contributions  and  earnings  of 
participants  violates  New  York  constitutional 
and  statutory  prohibitions  against  wagering  con- 
tracts and  lotteries. 

B.  The  Nature  of  the  Scheme  for  Awarding 
Stock,  not  the  Alleged  Good  Intentions  of  the  Spon- 
sors, Determines  Whether  or  not  it  Constitutes  a 
Tontine  Contract,  Wagering  Contract  or  Lottery. 

II.  TPIE  TRUSTEE  HOLDS  THE  SHARES  OF 
STOCK  UNDER  A  RESULTING  TRUST  FOR  THOSE 
WHOSE  CONTRIBUTIONS  AND  EARNINGS  WERE 
USED  IN  THEIR  PURCHASE. 

A.  The  Assets  of  a  Trust,  or  any  Part  Thereof, 
Which  is  Illegal  and  Void,  are  Held  in  a  Resulting 
Trust  for  Those  who  Contributed  to  the  Trust. 

B.  The  Stock  was  Purchased  With  the  Contribu- 
tions and  Earnings  of  Those  Persons  wiio  were  Par- 
ticipants in  the  Plan  During  1940  and  1941. 
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ARGUMENT 

I.  THE  PROVISION  OF  THE  PLAN  AND  TRUST 
AGREEMENT  FOR  THE  AWARD  OF  THE  STOCK  IS 
ILLEGAL  AND  VOID. 

A.  The  Award  of  Stock  is  Contingent  on  the  Lives 
and  Continued  Employment  of  Participants  Con- 
trary to  New  York  law  and  Public  Policy. 

The  District  Court  failed  and  refused  to  find  as  a 
fact  that  the  Plan  and  Agreement  of  Trust  provide  ben- 
efits contingent  on  the  predecease,  discharge  and  with- 
drawal of  participants.  On  the  other  hand,  the  District 
Court  did  not  make  any  finding  to  the  contrary.  The 
failure  of  the  court  below  to  make  any  finding  on  this 
issue  is  the  subject  of  Appellants'  Specification  of  Error 
1. 

Calculation  of  Stock  Benefits.  As  set  forth  previously 
supra,  p.  13,  the  amount  of  stock  awarded  each  retiring 
participant  is  determined  by  a  ratio  which  that  partici- 
pant's credits  bear  to  the  credits  of  all  participants 
when  applied  to  the  larger  block  of  150,000  (450,000) 
shares.  The  larger  block  was  to  remain  intact  until  the 
smaller  block  of  50,000  (150,000)  shares  was  exhausted, 
after  which  time  awards  are  made  directly  from  the 
larger  block.  Thus,  those  retiring  while  there  are  shares 
still  remaining  in  the  smaller  block  have  their  ratio 
measured  against  the  undiminished  150,000  (450,000) 
share  block.  Once  the  smaller  block  is  depleted,  how- 
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ever,  each  participant's  ratio  is  applied  to  whatever 
stock  remains  in  the  larger  block,  which  block  decreases 
each  year  to  the  extent  that  stock  is  awarded  to  retiring 
participants.  In  1953  there  were  only  11,251  (33,754) 
shares  remaining  out  of  the  smaller  block.  (R.  138) 
Projecting  the  retirement  experiences  of  1951,  1952 
and  1953,  this  smaller  block  was  exhausted  in  July, 
1955.  All  subsequent  awards  of  stock  therefore  will  be 
measured  against  the  ever  diminishing  larger  block. 

The  number  of  shares  awarded  a  retiring  partici- 
pant is  determined  by  a  formula  consisting  of  two  fac- 
tors, a  multiplier  (a  fraction  of  which  the  numerator 
is  the  participant's  total  contributions  to  date  and  the 
denominator  is  the  aggregate  of  the  "contributions  of 
all  participants  in  the  Fund  at  such  time^^ )  and  a  multi- 
plicand (the  number  of  shares  at  that  moment  remain- 
ing in  the  150,000  (450,000)  share  block): 

Multiplier  Multiplicand 

Participant's  150,000  (450,000) 

Contributions         ^  or  as  much  as  is     Number  of 

Contributions  of  remaining  in  the     ~    shares 

all  participants  in       larger  block  of  awarded 

Plan  at  the  mo-  shares  at  the  time 

ment 
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Effect  of  Death,  Discharge  or  Withdrawal.  The 
death,  discharge  or  voluntary  withdrawal  of  any  par- 
ticipant benefits  the  remaining  participants  in  two 
ways: 

(1)  A  participant  benefits  by  the  predecease,  dis- 
charge or  withdrawal  of  any  participant  who  is  the 
same  age  as  he  or  younger  than  he.  This  is  due  to  the 
effect  upon  the  multiplier  by  which  his  stock  award 
is  determined  upon  retirement.  The  denominator  of 
the  fraction  is  decreased  by  the  predecease,  discharge 
or  withdrawal  of  the  participants  who  are  the  same 
age  or  younger.  Consequently,  the  multiplier  and  thus 
the  number  of  shares  awarded  the  retiring  participant 
is  increased. 

(2)  Moreover,  a  participant  benefits  from  the  pre- 
decease, discharge  or  voluntary  withdrawal  of  any  old- 
er participant.  The  predecease,  discharge  or  withdrawal 
of  the  older  participant  increases  the  number  of  shares 
aw^arded  to  his  surviving  younger  participants  by  de- 
laying the  extent  to  which  and  the  time  at  which  the 
150,000  (450,000)  share  block  of  stock  by  which  the 
awards  are  measured  is  reduced.  Deaths,  discharges 
and  withdrawals  of  participants  prior  to  the  exhaus- 
tion of  the  50,000  (150,000)  share  block  served  to  post- 
pone until  1955  the  time  when  invasion  of  the  150,000 
(450,000)  share  block  commenced.  Of  the  943  partici- 
pants who  left  the  Plan  by  reason  of  death,  discharge 
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or  withdrawal  up  to  1953,  a  large  number  would  have 
retired  prior  to  1955.  Now  that  the  150,000  (450,000) 
share  block  diminishes  annually  with  each  award  of 
stock,  such  deaths,  discharges  and  withdrawals  slow 
the  rate  of  depletion  of  the  stock  held  by  the  Trustee. 

Examples  will  illustrate  the  significant  increases  in 
stock  awards  made  to  surviving  participants  by  reason 
of  the  predecease,  discharge  and  withdrawal  of  fellow 
participants.  Fifty  men  retired  with  stock  awards  in 
1945.  Seventeen  members  of  the  class  of  1945  (who  for 
purposes  of  retirement  under  the  Plan  were  the  same 
age  as  the  50)  did  not  "graduate"  (retire  with  stock 
awards),  6  of  them  because  of  death:  B.  G.  Huse,  F.  M. 
Beamer,  Chas.  Ehler,  H.  L.  Hoagland,  M.  B.  Warner 
and  G.  C.  Taylor  (R.  162).  These  six  men  died  between 
May,  1943,  and  February,  1945,  and  their  actual  con- 
tributions up  to  the  date  of  their  respective  deaths  to- 
taled $120,393.94. 

When  Mr.  Herbert  (Third  Vice-President  and 
Treasurer  of  Company,  R.  99)  retired  in  1945,  he  re- 
ceived 830  (2,490)  shares  of  stock.  This  number  was 
arrived  at  by  ascertaining  Mr.  Herbert's  ratio  of  con- 
tributions to  the  aggregate  of  contributions  and  apply- 
ing that  ratio  to  the  150,000  (450,000)  share  block: 

$  86,133.73      (Exhibit  67) 

15,563,428.63      (R.  140) 


24 

This  ratio  equaled  .0055343  (Exhibit  67).  When  ap- 
phed  to  150,000  (450,000)  shares,  this  ratio  indicat- 
ed 830   (2,490)    shares  due  Mr.  Herbert. 

Had  the  6  men  named  above  not  died,  the  denom- 
inator would  have  been  increased  by  at  least  $120,- 
393.94,  the  total  amount  contributed  by  these  6  up  to 
their  respective  deaths.  Mr.  Herbert's  ratio,  therefore, 
would  have  been  calculated  as  follows: 

^ ^^^^^^-^^  =  .0054929 

15,683,822.57 

Applying  this  ratio  to  150,000  (450,000)  shares,  Mr. 
Herbert  would  have  received  only  824  (2,472)  shares. 
(Had  these  6  men  not  died,  their  contributions  from 
their  dates  of  death  until  July,  1945,  would  have  con- 
tinued and  increased  the  denominator  even  more  than 
$120,393.94,  proportionately  decreasing  Mr.  Herbert's 
stock  award.)  Disregarding  that,  however,  it  is  certain 
that  Mr.  Herbert  received  6  (18)  of  his  shares  directly 
because  of  the  death  of  these  6  men. 

The  deaths  of  these  6  men  benefited  not  only  Mr. 
Herbert  but  also  increased  the  ratios  and  therefore  the 
numbers  of  shares  received  by  each  of  the  other  of  the 
50  men  retiring  in  1945;  for  these  6  were  the  same  age 
as  the  50,  at  least  for  purposes  of  retirement.  Such 
deaths  also  benefited  the  dividend  accounts  of  these 
50,  to  the  extent  that  their  increased  ratios  entitled 
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them  to  more  dividends  prior  to  retirement  than  other- 
wise would  have  been  the  case  (R.  24,  28,  30). 

The  decease  of  these  6  before  retirement  also  ben- 
efited younger  participants  by  slowing  the  depletion 
of  the  stock  corpus.  These  6  men  in  the  aggregate  would 
have  been  entitled  to  at  least  1,152  (3,456)  shares,  had 
they  lived  until  1945,  on  the  basis  of  contributions  al- 
ready made  up  to  their  deaths.  (Had  they  not  died,  of 
course,  their  aggregate  numerator  would  have  been 
proportionately  larger): 

$ 120,39M4  _    007679 

15,683,822.57 

.007679 X  150,000  (450,000)  =  1,152  (3,456) 

By  failing  to  live  until  retirement,  these  6  men,  who 
would  have  consumed  1,152  (3,456)  shares,  over  2  per 
cent  of  the  50,000  (150,000)  share  block,  had  they 
lived,  delayed  the  time  when  the  multiplicand — the 
150,000  (450,000)  share  block — would  commence  to  be 
diminished.  When  the  startling  effect  of  the  deaths  of 
these  6  men  is  analyzed  and  it  is  remembered  that  up 
to  1953,  943  men  have  withdrawn  from  the  Company, 
102  of  whom  because  of  death  (R.  167),  the  increased 
awards  to  surviving  participants  are  obviously  substan- 
tial. 

Another  illustration  graphically  demonstrates  how 
a  participant's  stock  award  increases  significantly  by 
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the  predecease  of  fellow  participants.  Mr.  Binzen  (Ex- 
ecutive Vice  President,  R.  102)  and  Mr.  Hughes  (Presi- 
dent, R.  102)  made  identical  contributions  to  the  Plan 
from  its  inception  until  Mr.  Binzen's  retirement  in 
1950.  Mr.  Hughes,  a  year  younger  than  Mr.  Binzen, 
did  not  reach  retirement  age  until  1951.  If  Mr.  Hughes 
had  died  the  first  part  of  1950,  this  necessarily  would 
have  increased  Mr.  Binzen's  stock  benefits,  illustrated 
as  follows: 

Personal  contributions  in  the  Fund  on  July  1,  1950, 
were  $25,559,056.54  (R.  140),  including  Mr.  Binzen's 
and  Mr.  Hughes'  contributions  for  the  eleven  years, 
1939  through  1949,  of  $157,867.08  each  (R.  150).  Be- 
cause Mr.  Hughes  was  living  when  Mr.  Binzen  retired 
with  stock  in  July,  1950,  Mr.  Binzen's  stock  benefits 
were  determined  as  follows: 


$        157,867.08 


.0061766 


25,559,056.54 

.0061766  X   (450,000)   =   (2,779)   shares 

Had  Mr.  Hughes  died  in  early  1950,  the  denominator 
of  the  above  ratio  would  have  been  reduced  to  the  ex- 
tent of  Mr.  Hughes'  contributions  of  $157,867.08,  leav- 
ing a  balance  of  $25,401,189.46.  Mr.  Binzen's  stock 
benefits  would  have  been  determined  as  follows: 

$ 157,^1:08  _    ,0^215 

25,401,189.46 

.006215  X   (450,000)   =   (2,797) 
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Thus,  had  Mr.  Hughes  predeceased  Mr.  Binzen,  the 
latter  would  have  gained  (18)  shares  from  his  death 
alone! 

Participation  by  Executive  Group.  Such  substantial 
increases  in  stock  awards  resulted  not  only  from  the 
premature  deaths  of  participants  but  also  from  dis- 
charges and  withdrawals  of  participants  prior  to  age 
60.  This  is  important  in  view  of  the  fact  that  no  partici- 
pant in  the  Plan  had  any  right  to  continued  employ- 
ment with  the  Company.  Any  participant  could  be  dis- 
charged without  cause  and  thereby  be  deprived  of  his 
eligibility  for  retirement  with  stock  (R.  177,  178). 
Since  the  Plan  has  been  in  operation,  the  groups  of  men 
with  the  power  and  opportunity  to  discharge  any  par- 
ticipant in  the  Plan,  or  influence  such  discharge,  were 
composed  predominantly  of  persons  who  were  them- 
selves participants  and  who  stood  to  gain  from  the  dis- 
charge of  other  participants  prior  to  their  reaching 
retirement  status.  From  1939  until  1951,  all  the  posi- 
tions on  the  various  governing  groups  of  the  Company 
and  Plan  were  filled  by  19  men,  of  whom  14  were  par- 
ticipants in  the  Plan  (R.  98-105,  150).  At  the  end  of 
1951,  except  for  Mr.  Trown  (Comptroller  R.  104),  who 
left  the  Company  voluntarily,  6  of  these  14  had  retired 
with  stock  and  7  were  still  participants  in  the  Plan. 

Not  only  did  these  men  at  all  times  possess  unlimited 
and  arbitrary  power  over  the   emplo3iment  of  every 
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participant,  but  they  had  power  to  permit  optional  re- 
tirements to  persons  in  certain  age  groups  (R.  25-26). 
No  such  early  retirements  with  stock  were  permitted, 
thereby  retaining  in  the  Trust  shares  which  might  have 
gone  to  those  eligible  if  permission  had  been  granted. 
Seven  participants  set  the  determined  policy  of  no  early 
retirements  with  stock,  5  of  which  7  themselves  retired 
with  stock  between  1945  and  1951^  Herbert,  Ross  Reyn- 
olds, Binzen  and  Hughes  (R.  151,  153,  157,  150). 

This  power  to  cut  do^vn  stock  awards  either  by  dis- 
charging participants  before  age  60  or  by  refusing  all 
requests  for  optional  retirement  at  earlier  ages  is  im- 
portant not  because  such  power  may  have  been  im- 
properly exercised  but  because  it  placed  such  persons 
in  a  position  in  which  their  duties  to  participants  con- 
flicted with  their  self-interest  or  with  their  interest  in 
the  Company.  In  order  to  appreciate  the  magnitude  of 
this  conflict  of  interest,  it  must  be  realized  that  these 
men  who  held  this  power  stood  to  benefit  on  the  aver- 
age from  6  to  8  times  as  much  as  other  participants 
from  the  predecease,  discharge  or  withdrawal  of  par- 
ticipants. Four  exhibits  confirm  this  fact: 

(1)  Exhibit  67  shows  that  on  July  1,  1945,  50  men 
retired,  including  Mr.  Herbert  and  Mr.  Ross.  The  other 
48  retired  with  an  average  stock  allocation  of  (345) 
shares  each  ( allowing  for  the  3  for  1  split ) .  However, 
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Mr.  Herbert  and  Mr.  Ross  took  (2,490)  and  (2,409) 
shares  respectively,  approximately  7  times  the  average 
of  the  other  participants,  and  about  (900)  shares  more 
than  the  highest  participant  other  than  themselves. 

(2)  Exhibit  69  shows  that  on  July  1,  1947,  16  men 
retired,  including  Mr.  Reynolds.  The  other  15  retired 
with  an  average  stock  allocation  of  (450)  shares  each. 
However,  Mr.  Reynolds  took  (2,117)  shares,  over  16 
times  the  average  of  the  other  participants,  and  almost 
(1,000)  shares  more  than  the  highest  participant  other 
than  himself. 

(3)  Exhibit  72  shows  that  on  July  1,  1950,  30  men 
retired,  including  Mr.  Binzen.  The  other  29  retired  with 
an  average  stock  allocation  of  (338)  shares  each.  How- 
ever, Mr.  Binzen  took  (2,779)  shares,  over  8  times  the 
average  of  the  other  participants,  and  two  and  a  half 
times  or  (1,669)  shares  more  than  the  highest  partici- 
pant other  than  himself. 

(4)  Exhibit  73  shows  that  on  July  1,  1951,  35  men 
retired,  including  Mr.  Hughes.  The  other  34  retired 
with  an  average  stock  allocation  of  (365)  shares  each. 
However,  Mr.  Hughes  took  (2,755)  shares,  over  seven 
and  a  half  times  the  average  of  the  other  participants 
and  about  (900)  shares  more  than  the  highest  partici- 
pant other  than  himself. 

These  5  men,  who  together  constituted  but  .17  per 
cent  of  the  2,906  participants  in  the  Plan  during  1940- 
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1951,  have  already  personally  received  2.2  per  cent  of 
all  the  Penney  stock  purchased  by  the  Trustee.  As  the 
above  exhibits  showed,  the  predecease,  discharge  and 
withdrawal  of  participants  prior  to  the  retirements  of 
these  men  increased  their  stock  awards  in  this  same 
disproportion. 

The  stock  was  bought  with  a  loan  paid  off  by  the 
contributions  and  earnings  of  participants  during  the 
first  two  years,  1940-1941.  Amounts  of  stock  awarded 
depend  not  only  on  the  survival  of  the  retiring 
participants  to  age  60  while  remaining  in  the  employ 
of  the  Company  but  also  upon  the  predecease,  discharge 
or  withdrawal  of  fellow  participants.  The  more  fellow 
participants  who  die,  are  discharged  or  withdraw  from 
the  Company  before  age  60,  the  greater  the  stock 
awards  to  their  survivors.  The  inequity  involved  in 
awarding  to  surviving  participants  greater  amounts  of 
shares  was  recognized  by  the  federal  court  in  New  York 
in  considering  a  bonus  plan. 

Winkelman  v.  General  Motors  Corp.  (S.D.  N.Y.,  1942) 
44  F.  Supp.  960,  1005 

In  1917,  with  the  approval  of  its  stockholders.  Gen- 
eral Motors  Corporation  adopted  a  bonus  plan  where- 
by an  executive  was  awarded  as  his  bonus  for  a  certain 
year  a  number  of  shares  of  stock,  one  fourth  of  which 


31 

was  immediately  delivered  to  himi,  and  one  fourth  dur- 
ing each  of  the  three  succeeding  years,  with  the  pro- 
vision that  if  such  executive  left  the  employ  of  the  com- 
pany he  forefeited  any  undelivered  stock  and  the  same 
reverted  to  the  corporation.  The  directors  amended  the 
plan  so  that  the  forfeited  stock  reverted  to  the  Bonus 
Fund  and  was  reawarded  to  the  other  participants.  In 
holding  in  the  present  stockholders'  suit  that  the  di- 
rectors were  liable  for  the  value  of  such  stock  the  court 
stated  on  page  1005: 

"*  *  *  to  bring  into  the  bonus  fund  in  which 
directors  participated  great  blocks  of  forfeited  stock, 
did  not  meet  the  standards  set  for  these  fiduciaries 
in  the  exercise  of  their  power  of  amendment. 


"A  large  part  of  the  reawarded  forfeited  bonus 
stock  had  been  part  of  a  bonus  award  made  several 
years  prior  thereto.  The  men  who  originally  re- 
ceived the  award  were  given  their  share  of  the  10% 
net  earnings  which  they  had  helped  to  create.  Those 
who  received  the  forfeited  bonus  stock,  when  it  was 
later  reawarded,  either  had  nothing  to  do  with  the 
creation  of  the  earnings  in  the  year  for  which  the 
bonus  stock  had  been  awarded,  or  if  they  did  con- 
tribute to  those  earnings  they  had  received  their 
proper  share  thereof  in  the  bonus  awarded  to  them 
for  that  year.  There  does  not  appear  to  be  any  equit- 
able basis  for  this  amendment  of  the  bonus  plan." 


Here,  the  method  of  awarding  Penney  stock  to  sur- 
viving participants  similarly  has  no  relation  to  the  earn- 
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ings  of  the  retiring  participants.  It  is  this  method  that  is 
condemned  by  New  York  law  and  pubHc  poHcy. 

1.  The  stock  scheme  is  a  tontine  contract  involving 
wagers  on  the  lives  of  fellow  participants  in  vi- 
olation of  New  York  law. 

Specification  of  Error  2  concerns  the  low^er  court's 
finding  and  conclusion  that  the  gradual  diminution  of 
stock  benefits  for  participants  retiring  after  1955  is 
sound.  Specification  of  Error  3  attacks  the  District 
Court's  findings  and  conclusions  that  the  Plan  for 
awarding  stock  is  not  a  wagering  contract,  lottery  or 
tontine  contract  and  does  not  violate  the  New  York  con- 
stitution, statutes,  laws  and  public  policies  prohibiting 
such  contracts  and  schemes.  The  determination  of  the 
legality  of  the  provisions  in  the  Plan  and  Trust  Agree- 
ment for  the  awarding  of  stock  is  a  question  of  law 
regardless  of  whether  the  District  Court's  determina- 
tions in  that  regard  are  denominated  findings  of  fact 
or  conclusions  of  law. 

Prohibitions  against  wagers  on  the  lives  of  others 
are  of  long  established  precedent  in  New  York.  i| 

Ruse  V.  Mutual  Ben.  Life  Ins.  Co.  (1861)  23  N.Y. 
516,  motion  for  reargument  denied  (1862)  24 
N.Y.  653 

Only  where  there  exists  an  "insurable  interest,"  as  de- 
fined by  law,  are  retirement  benefits  contingent  on  the 
lives  of  others  permitted. 
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New  York  Insurance  Law,  Section  146. 

"1.  *  *  *  no  person  shall  procure  or  cause  to  be 
procured,  directly  or  by  assignment  or  otherwise 
any  contract  of  insurance  upon  the  person  of  an- 
other unless  the  benefits  under  such  contract  are 
payable  to  the  person  insured  or  his  personal  rep- 
resentatives, or  to  a  person  having,  at  the  time  when 
such  contract  is  made,  an  insurable  interest  in  the 
person  insured.  *  *  ♦ 

"2.  The  term,  'insurable  interest',  as  used  in  this 
section,  shall  mean:  (a)  in  the  case  of  persons  re- 
lated closely  by  blood  or  by  law,  a  substantial  in- 
terest engendered  by  love  and  affection;  and  (b)  in 
the  case  of  other  persons,  a  lawful  and  substantial 
economic  interest  in  having  the  life,  health  or  bodi- 
ly safety  of  the  person  insured  continue,  as  distin- 
guished from  an  interest  which  would  arise  only 
by  or  would  be  enhanced  in  value  by,  the  death, 
disablement  or  injury,  as  the  case  may  be,  of  the 
person  insured." 


New  York  Insurance  Law,  Section  200  ( 5 ) 

"Such  *  *  *  [retirement  system]  contract  shall 
conform  to  the  provisions  of  this  section  and,  in  so 
far  as  practicable,  to  the  other  provisions  of  this 
chapter  applicable  to  similar  policies  or  contracts." 


Where  persons  stand  to  benefit  from  the  predecease 
of  others  in  whom  they  have  no  insurable  interest,  the 
laws  and  public  policy  of  New  York  are  violated.  For 
this  reason  schemes  which  provide  for  accumulations 
to  be  awarded  survivors  of  a  group  are  illegal  and  void 
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in  many  states,  including  New  York.  Such  accumula- 
tions to  be  awarded  survivors  are  known  as  "tontines." 
Tontine  accumulations  have  an  effect  completely  op- 
posite from  that  of  regular  life  insurance.  Regular  life 
insurance  is  designed  to  compensate  persons  for  the 
loss  or  casualty  of  one  in  whom  they  have  an  insura- 
ble interest.  Tontine  benefits,  on  the  other  hand,  do 
not  accrue  to  compensate  those  who  suffer  any  loss 
from  the  death  of  another.  Instead  they  provide  a 
windfall  prize  to  someone  lucky  enough  to  survive  other 
persons  w^hose  deaths  have  no  adverse  effects  on  the 
survivor.  Indeed,  the  fortunate  survivor  benefits,  while 
losing  nothing,  from  such  deaths. 

Walker  v.  Walbridge  (1934)  151  Misc.  329,  271  N.Y.S. 
473 

Defendant  subscribed  to  a  contract  furnished  by 
a  life  insurance  agent  whereby  not  more  than  100  per- 
sons bound  themselves  to  take  out  life  insurance  on 
their  own  lives,  all  designating  the  same  trust  company 
as  beneficiary-trustee  of  the  policies.  By  the  terms  of 
the  contract  each  policyholder  agreed  to  maintain  his 
insurance  in  force  for  at  least  five  years.  If,  during 
that  period,  a  policyholder  should  die,  under  the  con- 
tract 25  per  cent  of  the  face  amount  of  the  policy  was 
to  be  distributed  by  the  trustee  to  the  surviving  policy- 
holders according  to  the  proportion  which  their  first- 
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year  premiums  bore  to  total  first-year  premiums.  The 
remaining  75  per  cent  of  the  face  amount  was  to  be 
distributed  to  beneficiaries  designated  by  the  poHcy- 
holder.  The  contract  was  to  expire  after  five  years. 

As  part  of  the  consideration  due  by  the  terms  of 
the  contract,  defendant  made  a  note  payable  to  C.  W. 
Colgrove  System,  Inc.,  the  predecessor  in  interest  of 
the  plaintiff.  In  an  action  brought  on  the  note,  plain- 
tiff moved  for  judgment  on  the  pleadings.  In  denying 
plaintiff's  motion  and  dismissing  the  complaint,  the 
court  stated  on  pages  480  to  482: 

"By  his  defenses  the  defendant  claims  that  the 
contract  was  at  the  time  of  its  execution  and  de- 
livery and  now  is  a  wagering  contract,  and  there- 
fore the  note  on  which  suit  is  brought  is  illegal  and 
void  as  being  given  in  violation  of  public  policy. 
The  purported  indebtedness  covered  by  such  note 
and  described  in  the  contract  was  a  premium  of  in- 
surance on  the  life  of  the  defendant  herein  which 
insurance  was  issued  by  the  Union  Central  Life  In- 
surance Company  in  the  amount  of  $100,000.  The 
contract  has  been  passed  on  by  the  Supreme  Court 
of  the  State  of  Illinois.  Colgrove  v.  Lowe,  343  III. 
360,  175  N.E.  569.  That  learned  court  held  that  a 
similar  agreement  was  null  and  void  because  it 
was  a  v^agering  contract  and  contrary  to  public 
policy  of  that  state.  The  Supreme  Court  of  Illinois 
did  not  pass  on  the  validity  of  the  insurance  issued 
in  connection  with  such  contract  nor  on  the  enforce- 
ability of  indebtedness  for  the  premium  of  such  in- 
surance. In  order  to  dispose  of  these  motions,  it  is 
necessary  that  this  court  pass  on  the  legality  of  the 
insurance,  the  contract,  and  the  note. 
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"The  principal  ground  on  which  the  transaction, 
of  which  the  insurance  poHcy,  the  contract,  and  the 
note  were  a  part,  is  attacked  as  a  gambhng  transac- 
tion is  that  the  ninety-nine  persons  who  are  named 
as  possible  beneficiaries  of  the  policy  have  no  in- 
surable interest  in  the  life  of  the  defendant  herein 
and  the  insured  named  in  such  policy  and  contract. 
It  is  well-settled  law  that,  if  the  beneficiary  named 
in  a  policy  has  no  insurable  interest  in  the  life  of 
the  person  insured,  then  the  transaction  is  a  wager- 
ing one  and  void  as  against  public  policy,  unless 
the  insured  has  selected  such  beneficiary.  Reed  v. 
Provident  Sav.  Life  Assurance  Society  et  al.,  190 
N.  Y.  Ill,  82  N.  E.  734.  ^  *  *  In  the  case  at  bar,  the 
beneficiaries  are  not  selected  by  the  insured,  but 
may  be  any  ninety-nine  other  persons  who  desire 
to  gamble  on  the  length  of  the  lives  of  themselves 
and  their  associates,  including  the  defendant  here- 
in. Thus  we  have  a  case  where  any  one  of  these 
ninety-nine  persons,  evilly  minded,  would  have  an 
incentive  to  shorten  the  life  or  lives  of  some  or  all 
others  of  the  one  hundred  insured  so  that  the  person 
so  inclined  could  benefit  under  the  one  hundred 
policies.  It  is  in  view  of  situations  akin  to  this  that 
the  courts  have  declared  it  against  public  policy 
to  insure  the  life  of  a  person  for  the  benefit  of  some 
one  who  has  no  insurable  interest  and  who  is  not 
selected  by  the  insured  with  caution  for  his  own 
safety.  *  ♦   ♦ 

"Applying  these  tests  as  to  what  is  insurable 
interest,  this  court  comes  to  the  conclusion  that  the 
other  ninet3^-nine  persons  of  the  one  hundred  per- 
sons referred  to  in  the  contract  and  made  the  bene- 
ficiaries of  the  policy  have  no  insurable  interest  in 
the  life  of  defendant  herein  and  he  has  no  insurable 
interest  in  their  lives,  and  therefore  the  transaction 
which  included  such  policy  and  contract  is  void  as 
being  part  of  a  wagering  contract  and  against  pub- 
he  policy." 
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Colgrove  v.  Lowe  (1931)  343  III.  360,  175  N.E.  569, 
certiorari  denied  (1931)  284  U.S.  639,  76  L.  Ed. 
544 

In  this  case,  cited  with  approval  by  the  New  York 
court,  complainants  filed  a  bill  to  restrain  Lowe  and 
others  from  revoking  Colgrove's  license  to  act  as  an  in- 
surance agent  and  from  interfering  with  the  "Colgrove" 
system  used  in  the  sale  of  life  insurance  policies.  (This 
system  is  set  forth  in  Walker  v.  Walbridge,  supra,  p. 
34).  In  affirming  the  dismissal  of  the  bill  on  the 
ground  that  the  contract  was  void  as  against  public 
policy,  the  court  stated  on  pages  571  and  572: 

"Tlie  inducement  or  consideration  held  out  to 
the  applicant  for  life  insurance  by  this  method  is 
the  chance  to  profit,  if  he  lives,  by  the  early  death 
of  one  or  more  of  the  other  ninety-nine  contracting 
parties,  in  whose  lives  he  cannot  possibly  have  any 
insurable  interest.  A  direct  financial  gain  is  antici- 
pated by  the  application  of  part  of  the  insurance 
carried  by  the  members  who  die  to  help  reduce  the 
premiums  on  the  insurance  carried  by  those  who 
live.  The  applicant  thus  expresses  his  willingness 
to  forfeit  25  per  cent  of  the  insurance  money  which 
would  otherwise  be  paid  to  his  own  beneficiaries 
if  he  died  during  the  first  five  years,  for  what  he 
thinks  is  a  better  chance  to  live  during  this  five-year 
period  and  participate  in  some  of  the  death  divi- 
dends of  his  contemporaries.  This  is  nothing  but 
speculation  in  human  life  and  as  such  the  contract 
is  void  as  a  wagering  contract.  The  very  basis  of 
the  scheme  is  a  wager  for  personal  profit — an  op- 
portunity to  speculate  on  one's  chances  of  outliving 
the  other  members.  The  trust  fund  created  by  the 
death  of  any  of  the  contracting  parties  is  a  sum  of 
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money  of  Vv^hich  the  trust  company  is  the  stake- 
holder, under  an  agreement  to  divide  the  sum 
among  the  winners,  who  are  to  be  determined  by  the 
chances  of  hfe.  The  different  contracting  parties 
have  no  insurable  interest  in  the  lives  of  one  an- 
other, and  to  allow  them  to  benefit  by  the  death  of 
others  of  their  number  is  to  allow  them  to  do  in- 
directly by  a  contract  what  they  are  not  allowed  to 
do  directly.  ♦  *  * 

"The  contract  under  consideration  is  a  wager 
upon  the  lives  of  others  in  whom  the  parties  to  be 
benefited  have  no  insurable  interest,  and  the  use 
of  such  a  contract  to  promote  the  sale  of  life  insur- 
ance presents  an  appeal  to  the  gambling  instincts  of 
prospective  policyholders  that  is  contrary  to  sound 
principles  of  public  policy." 


Benefits  contingent  on  the  lives  of  others,  declared 
the  court,  have  long  been  condemned, 
(pp.  571-572) 

"Mr.  Justice  Holmes  in  the  case  of  Grigsby  v.  Rus- 
sell, 22  U.  S.  149,  32  S.  Ct.  58,  56  L.  Ed.  133,  36  L.  R. 
A.  (N.  S.)  642,  Ann.  Gas.  1913B,  863,  said:  'The 
very  meaning  of  an  insurable  interest  is  an  interest 
in  having  the  life  continue.  *  *  *  Indeed,  the  ground 
of  the  objection  to  life  insurance  without  interest 
in  the  earlier  English  cases  was  not  the  temptation 
to  murder,  but  the  fact  that  such  wagers  came  to  be 
regarded  as  a  mischievous  kind  of  gaming.'  ♦  *  * 

^'*  *  *  the  language  in  the  case  first  cited,  as 
above  quoted  [Warnock  v.  Davis,  104  U.S.  775,  26 
L.  Ed.  924],  remains  unchallenged  in  its  general 
definitions  of  pecuniary  interest  and  wagering  con- 
tracts and  is  especially  applicable  to  the  contract 
we  are  now  considering.  Referring  again  to  the 
language  in  Grigsby  v.  Russell,  supra,  it  correctly 
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expresses  our  view  that  the  principal  objection  to 
the  contract  used  in  the  Colgrove  system  is  not  so 
much  that  it  offers  a  temptation  to  commit  crime  as 
that  it  is  an  inducement  to  speculate  and  gamble  in 
human  life,  in  which  the  participants  occupy  a  po- 
sition directly  opposite  to  that  of  life  insurance  com- 
panies, all  of  which  are  primarily  interested  in  the 
continued  life  of  each  policyholder." 

Knott  V.  State  (1939)    136  Fla  184,  186  So.  788,  121 
A.L.R.  715 

Knott,  the  State  Treasurer,  issued  to  the  realtor  a 
certificate  authorizing  it  to  do  business  in  Florida  but 
prohibiting  it  from  issuing  a  certain  policy  containing 
tontine  benefits.  Realtor  unsuccessfully  sought  a  writ 
of  mandamus  to  compel  Knott  to  delete  said  prohibi- 
tion from  the  certificate.  The  court  held  that  the  pro- 
hibited contract  constituted  a  wagering  scheme  and, 
as  such,  was  void  as  against  public  policy. 

The  prohibited  contract  provided  for  paying  each 
insured  $1,000  at  age  70  or  the  same  amount  to  in- 
sured's named  beneficiary  if  the  insured  died  earlier. 
In  addition,  insured  was  to  receive  upon  the  death  of 
each  policyholder  of  his  age  who  was  insured  in  the 
same  year  a  portion  of  the  face  value  of  such  policy 
according  to  the  ratio  which  the  face  value  of  insured's 
policy  bore  to  the  total  of  all  policies  in  his  class. 

In  this  case  the  class  consisted  of  those  in  a  particu- 
lar age  group.  Similarly,  in  the  Penney  Plan,  each  class 
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consists  of  those  who  reach  age  60  in  the  same  year. 
The  Penney  scheme  differs,  however,  in  that  the  deaths 
of  all  participants,  whether  or  not  in  the  same  "class' 
and  regardless  of  when  they  join  the  Plan,  benefit 
their  survivors.  The  evil  in  the  Penney  scheme  is  more 
widespread;  for  tontine  benefits  are  not  restricted  to  a 
single  age  group.  Nevertheless,  the  contract  involved 
in  the  Knott  case  was  illegal,   (pp.  789-790) 

"*  *  *  if  all  policy  holders  in  the  same  class 
except  one  should  die  before  reaching  the  age  of 
seventy  years  the  sole  survivor  would  have  received 
his  proportionate  share  on  each  death  and  the  ben- 
eficiary of  the  first  to  die  would  have  received  only 
the  first  allotment. 

"We  have  examined  the  case  discussed  by  coun- 
sel for  the  respective  parties,  Colgrove  v.  Lowe,  343 
111.  360,  175  N.  E.  569,  and  do  not  find  where  the 
policy  there  declared  to  be  against  public  policy 

differs  in  principle  from  the  one  we  are  considering. 

♦  *  ♦ 

"Clearly,  the  holder  of  one  of  the  policies  of  de- 
fendant in  error  would  profit  by  the  death  of  an- 
other in  his  class  as  did  a  contract  holder  under  the 
Colgrove  system,  and  it  is  plain,  too,  that  here,  as 
there,  the  one  policy  holder  in  the  same  group  has 
no  more  interest  in  the  continuance  of  the  life  of 
the  others.  *  *  * 

"We  think  a  wagering  contract  is  against  the 
public  policy  of  the  State  of  Florida  ♦  ♦  ♦  . 

"*  *  *  the  'Special  Endowment  Benefit'  is  a 
wagering  contract,  hence  contrary  to  public  policy 
in  this  State,  *  ♦  ♦  " 
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Fuller  V.  Metropolitan  Life  Ins.  Co.   (1898)   70  Conn. 
647,  41  Atl.  4,  10,  15 

In  this  suit  the  assignees  of  surviving  pohcyholders 
claimed  that  defendant  company  had  not  given  them 
the  full  amount  of  surpluses  under  their  contracts. 
Each  policy  provided  for  a  reserve  dividend  account 
which  accumulated  during  the  1 0  year  period  from  five 
sources:  (1)  ordinary  dividends  on  existing  policies, 
(2)  accumulated  dividend  bequeathed  to  the  class  from 
dying  participants,  (3)  accumulated  dividends  forfeited 
to  the  class  by  retiring  participants,  (4)  reserves  from 
all  lapsing  policies,  and  ( 5 )  compound  interest  on  these 
forfeited  funds. 

Both  the  majority  and  concurring  opinions  agreed 
that  the  judgment  should  be  set  aside  because  of  error 
in  admitting  the  testimony  of  officials  of  defendant  as 
to  the  meaning  of  the  contract.  Just  as  in  the  case  of 
the  Penne}^  Plan,  "The  meaning  and  legal  effect  of  the 
policy  and  of  the  document  claimed  as  referred  to  by 
the  policy  was  a  question  of  law  for  the  court"  (41  Atl. 
atp.  15). 

And,  as  to  this  question,  the  court  indicated  clearly 
the  illegality  of  tontine  contracts. 

"Life  insurance  is  protection  given  to  one  per- 
son against  the  damage  he  may  suffer  through  the 
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death  of  another.  A  mere  wager  on  the  accident 
of  death  is  void. 


"All  that  distinguishes  ordinary  life  insurance 
from  a  wagering  contract  is  the  theory  of  protec- 
tion against  damage  that  may  be  suffered  through 
another's  death.  This  protection  may  be  purchased 
by  the  insured  in  behalf  of  his  own  family,  or  of 
those  he  sees  fit  to  make  his  beneficiaries.  It  may 
be  purchased  by  one  on  his  own  account,  where  he 
may  suffer  damage  from  another's  death  by  reason 
of  kinship,  the  relation  of  creditor,  or  other  insurable 
interest.  But  when  this  element  of  protection  is  en- 
tirely eliminated,  the  insurance  is  a  wager,  and  the 
contract  is  void.  Cronin  v.  Insurance  Co.  (R.  I.)  40 
Atl.  497.  In  the  present  case  the  policy  holders 
stipulate  between  themselves  that  the  surrender 
value  of  each  policy  lapsing,  which  represents  pay- 
ments made  in  behalf  of  the  beneficiary,  shall  go  to 
benefit  other  policy  holders  living  a  certain  time, 
who  are  total  strangers  to  the  polic}^  and  the  in- 
sured. This  is  a  mutual  wager  upon  the  chances 
of  life.  There  is  no  conceivable  element  of  protec- 
tion. The  sole  purpose  of  the  bet  is  personal  profit. 
It  is  the  risk  of  what  is  due  to  each  in  the  case  of 
a  lapse  for  the  chance  of  winning  what  is  due  to 
others.  It  is  correctly  described  by  the  plaintiffs' 
counsel  as  'the  chance  to  speculate  on  his  chances 
of  surviving  the  other  members.'  On  this  ground 
these  policies  were  urged  upon  the  public,  by  ap- 
peals to  the  gambling  instinct,  claiming,  as  stated 
in  the  Stewart  pamphlet,  that  'risk  is  the  condition 
of  success.'  The  only  way  to  evading  the  invalidity 
of  such  a  contract  is  by  the  claim  that  the  policy 
holders  in  fact  wager  nothing;  that  all  pa^Tnents 
of  premiums  belong  to  the  company,  including  those 
applied  to  maintain  a  reserve;  and  the  policy  hold- 
ers are  not  entitled  to  any  particular  sum,  but  only 
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to  an  equitable  proportion  of  the  excess  of  assets 
over  liabilities  at  the  time  of  dividend.  We  do  not 
pass  upon  the  sufficiency  of  this  claim.  But,  if  the 
claim  of  the  plaintiffs  be  true;  if  upon  each  lapse 
a  sum  equal  in  amount  to  the  reserve  value  of  the 
policy  lapsing  becomes  a  liability  of  the  company, 
which  it  must  pay  to  the  surviving  policy  holders, 
— then  all  doubt  as  to  the  gaming  nature  of  the 
transaction  vanishes.  The  pool  thus  created  is  com- 
posed of  definite  sums  of  money  of  which  the  com- 
pany is  stakeholder  under  an  agreement  to  divide 
these  sums  among  the  winners,  who  are  to  be 
determined  by  the  chances  of  life." 


The  concurring  judges  dissented  from  the  "construc- 
tion given"  to  the  contract  by  the  majority  and  felt 
that  the  appellate  court  should  have  granted  plaintiffs 
a  new  trial.  The  majority,  however,  set  aside  the  judg- 
ment without  granting  a  new  trial  indicating  that,  be- 
cause of  the  illegality  of  the  contract,  "If,  therefore,  the 
plaintiffs  could  maintain  their  claim,  the  result  would 
be  the  dismissal  of  their  complaint"  (41  Atl.  at  p.  15). 

United  States  Life  Ins.  Co.  v.  Spinks  (1906)  29  Ky.L. 
960,  96  S.W.  889,  petition  for  rehearing  over- 
ruled (1907)  126  Ky.  405,  103  S.W.  335,  appeal 
dismissed  (1908)  209  US  539,  52  L.  Ed  917. 

This  case  involved  the  legality  under  New  York  law 
of  tontine  accumulations,  or  "dividend  additions."  In 
order  to  prevent  forfeitures  of  the  cash  or  reserve  value 
of  a  life  insurance  policy  upon  failure  of  a  policyholder 
to  pay  a  premium.  New  York  law  has  for  many  years 
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required  the  application  of  such  reserve  values  to  the 
purchase  of  paid  up  insurance,  commencing  from  the 
time  the  policyholder  fails  in  his  obligations.  In  this 
case,  the  question  was  whether  the  defendant  company 
was  required,  as  to  Mr.  Spinks,  to  apply  not  only  his 
"reserve"  but  his  equitable  share  of  the  tontine  accumu- 
lations. If  so,  the  policy  would  have  been  in  effect  at 
his  death,  and  the  beneficiary,  the  insured's  son,  could 
recover  thereunder.  If  not,  the  policy  would  have  lapsed 
from  nonpayment. 

The  lower  court  awarded  plaintiff  recovery  under 
the  "extended"  policy,  and  the  judgment  was  affirmed. 
Because  the  company  was  a  mutual  company,  the  court 
concluded  the  tontine  surplus  "should  in  equity  go  to 
those  who  had  contributed  it"  (96  S.W.  at  p.  894).  In 
so  applying  the  proportionate  share  of  the  tontine  ac- 
cumulations "to  those  who  had  contributed,"  the  court 
explained  why  distribution  under  the  contract  was 
improper. 

"The  original  tontine  contemplated  that  the 
total  fund  should  go  to  the  survivors  of  a  class,  re- 
gardless of  the  cause  of  their  dropping  out.  When 
applied  to  insurance  it  seems  to  have  an  opposite 
effect  from  the  real  matter  of  insurance,  the  latter 
being  to  pay  you  if  you  die,  the  former  to  pay  you 
if  you  do  not.  Tontine  insurance,  therefore,  was  an 
agreement  to  divide  the  'surplus'  which  all  of  that 
class  had  contributed,  among  those  who  outlived  the 
term  agreed  upon,  and  who  persisted  as  paying 
members."  (96  S.W.  at  p.  894) 
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In  overruling  the  Company's  petition  for  rehearing, 
the  court  looked  beyond  the  technical  meaning  of  terms 
to  the  inequities  involved  in  tontine  accumulations.  The 
fact  that  tontines  were,  in  this  country,  originated  by 
Equitable  of  New  York  and  adopted  by  New  York  Life 
and  other  leading  companies  did  not  save  them  from 
invalidity. 

"But  there  was  in  1879  and  1880,  and  had  been 
for  a  decade  or  more  previous,  a  crying  evil  in  life 
insurance,  which  had  aroused  widespread  bitter 
feeling,  and  had  brought  the  management  of  in- 
surance companies  under  severe  criticism;  and  that 
was  the  unjust,  unconscientious,  inequitable  prac- 
tice of  forfeiting  the  reserve,  as  well  as  accumula- 
tions of  'tontines'  in  event  of  a  failure  of  the  in- 
sured to  pay  each  recurring  premium.  The  bubble 
that  had  grown  to  the  most  noticeable  proportions 
was  that  of  the  'tontine'  feature,  a  pure  hazard. 
But  many  companies  issued  'semitontine,'  'free 
tontine,'  and  other  policies  partaking  more  or  less 
of  the  character  of  the  pure  tontine,  which,  as  has 
already  been  pointed  out,  was  not  insurance  at  all, 
strictly  speaking.  Among  those  mentioned  ^vas  'de- 
ferred dividend'  policies.  They  were,  if  you  died 
before  the  period  arrived  for  declaring  the  'dividend' 
out  of  the  'surplus,'  you  got  no  part  of  the  'surplus' 
— that  went  to  those  who  survived  the  'period  of 
distribution'  *  *  *."  (103  S.W.  at  p.  336) 

The  Penney  Plan  contains  all  the  improper  features 
of  the  tontine  insurance  schemes  held  invalid  in  all  the 
above  discussed  cases.  In  addition  to  the  impropriety  of 
benefits  accruing  from  the  predecease  of  fellow  par- 
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ticipants,  the  Penney  Plan  also  permits  increased  bene- 
fits to  accrue  because  of  discharges  and  withdrawals  of 
other  participants.  The  motivation  to  benefit  from  the 
discharge  or  withdrawal  from  employment  of  fellow 
participants  before  age  60  is  as  contrary  to  public  policy 
as  the  motivation  to  benefit  from  the  predecease  of 
another.  The  evil  of  the  Penney  Plan  inheres  in  the 
possibility  of  such  benefits  accruing,  not  in  any  charge 
or  proof  that  any  improper  conduct  in  this  regard  took 
place. 


2.  The  method  for  awarding  the  stock  purchased 
with  the  contributions  and  earnings  of  partici- 
pants violates  New  York  constitutional  and 
statutory  prohibitions  against  wagering  con- 
tracts and  lotteries. 

The  invalidity  of  the  Penney  Plan  as  a  tontine  con- 
tract just  discussed  arises  from  the  application  of  the 
general  policy  against  wagering  schemes  and  lotteries 
as  applied  to  the  specific  case  of  benefits  contingent  on 
the  lives  of  others.  A  fortiori,  the  Plan  violates  the  gen- 
eric constitutional  and  statutory  proscriptions  against 
wagering  contracts  and  lotteries.  The  lower  court's  de- 
termination that  the  Plan's  stock  award  provisions  does 
not  violate  such  proscriptions  is  included  in  Specifica- 
of  Error  3. 
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New  York  Constitution,  Article  1  Section  9 

"'*'  *  *  no  lottery  *  *  *  or  any  other  kind  of 
gambling,  ♦  *  ^  shall  hereafter  be  authorized  or 
allowed  within  this  state;  and  the  legislature  shall 
pass  appropriate  laws  to  prevent  offenses  against 
any  of  the  provisions  of  this  section." 

Pursuant  to  this  constitutional  command  the  New 
York  Legislature  has  declared  unlawful  any  stake  which 
is  awarded  dependent  upon  any  chance,  casualty  or  un- 
know  or  contingent  event. 

New  York  Penal  Law,  Section  991 

"All  *  *  *  stakes,  made  to  depend  *  *  *  upon 
any  lot,  chance,  casualty,  or  unknown  or  contingent 
event  whatever,  shall  be  unlawful." 

New  York  Penal  Law,  Section  992 

"All  contracts  for  or  on  account  of  any  money 
or  property,  or  thing  in  action  *  *  *  staked,  as  pro- 
vided in  the  preceding  section,  shall  be  void." 

The  Penney  stock  is  by  virtue  of  the  method  of  dis- 
tribution in  the  Plan  staked  to  be  distributed  depending 
on  the  chances  of  death,  discharge  and  withdrawal  of 
participants.  Such  casualties,  unknown  or  contingent 
events  determine  not  only  to  whom  such  stock  is  dis- 
tributed, but  also  the  amounts  awarded  each  retiring 
participant. 
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Wagering  is  the  broad  generic  evil  of  which  lotteries 
constitute  a  "form  or  species."  Lotteries  generally  in- 
volve greater  numbers  of  persons  and  require  that  each 
participant  have  paid  a  consideration  for  the  chance 
to  receive  a  prize. 

State  V.  Schwemler  (1936)  154  Or.  533,  60  P.  (2d) 
938 

In  addition  to  the  broad  wagering  prohibitions,  the 
legislature  also  specifically  proscribed  lotteries. 

New  York  Penal  Law,  Section  1370 

"A  lottery  is  a  scheme  for  the  distribution  of 
property  by  chance,  among  persons  who  have  paid 
or  agreed  to  pay  a  valuable  consideration  for  the 
chance,  whether  called  a  lottery,  raffle,  or  gift  en- 
terprise or  by  some  other  name." 

New  York  Penal  Law,  Section  1371 

"A  lottery  is  unlawful  and  a  public  nuisance." 

New  York  Penal  Law,  Section  1386 

"All  contracts,  agreements  and  securities  given, 
made  or  executed,  for  or  on  account  of  any  raffle, 
or  distribution  of  any  money,  goods  or  things  in 
action,  so  raffled  for,  or  agreed  to  be  distributed  as 
aforesaid,  shall  be  utterly  void." 

In  so  far  as  the  Penney  stock  was  purchased  with 
the  funds  and  earnings  of  participants  during  1940  and 
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1941,  consideration  was  paid  for  the  property.  In  so 
far  as  such  stock  is  distributed  dependent  upon  the 
deaths,  discharges  and  withdrawals  of  fellow  partici- 
pants, it  is  distributed  according  to  chance. 

The  cases  make  it  clear  that  these  New  York  con- 
stitutional and  statutory  provisions  are  aimed  at  a  gen- 
eric evil  and  not  some  particular  form  of  wagering  or 
lottery. 

Irving  V.  Britton  (Com.  Pleas,  1894)   8  Misc.  201,  28 
N.Y.S.  529,  530 

"Gambling  is  the  mischief  against  which  the 
prohibition  of  the  constitution  is  leveled;  and  it  is 
'the  office  of  the  judges  to  make  such  construction 
as  will  suppress  the  mischief  and  advance  the 
remedy,  and  to  suppress  all  evasions  for  the  con- 
tinuance of  the  mischief.'  Magdalen  College  Case, 
11  Coke,  66b-79a;  Wilkinson  v.  Gill,  74  N.Y.  63,  67. 
The  language  of  the  constitution  is  generic,  not 
specific;  not  one  species  of  lotter}^,  but  all  lotteries, 
are  proscribed  *  *  *.  So,  in  Wilkinson  v.  Gill,  74 
N.Y.  63,  of  'any  game  or  device  of  chance  in  the 
nature  of  a  lottery,'  the  chief  judge  saying  that 
'the  courts  have  uniformly  looked  beyond  the  mere 
form  of  the  transaction  and  sought  out  and  sup- 
pressed the  substance  itself.' " 


At  the  trial  counsel  for  defendants  took  the  position 
that  "the  use  [by  the  Trustee]  of  the  contributions 
that  came  in  from  participants"  was  of  no  concern  to 
participants  who  "would  always  be  sure  to  get  100  per 
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cent  of  *  *  *  [their]  credits"  when  they  left  (Stone, 
R.  384-385)  The  cases  have  uniformly  held,  however, 
that  a  scheme  is  no  less  a  lottery  simply  because  par- 
ticipants are  sure  to  receive  back  an  amount  equal  to 
what  they  have  paid. 

Carl  Co.  V.  Lennon  et  al  (1914)  86  Misc.  255,  148  N.Y.S. 
375,376 

Plaintiff,  a  clothing  house,  sold  500  small  banks 
for  25  cents  each  upon  a  plan  whereby  the  name  of  a 
purchaser  was  drawn  each  day  and  he  became  entitled 
to  $1  worth  of  goods.  Although  the  court  considered 
the  appeal  to  gambling  instincts  to  be  negligible,  and 
that  the  scheme  of  selling  banks  for  25  cents 
"attract [ed]  people  to  the  store  with  the  certainty 
of  getting  $1.25  worth  of  goods  for  25  cents"  (p.  377). 
Nevertheless,  the  scheme  contained  sufficient  element 
of  chance  to  be  condemned  as  a  lottery. 

"Payment  for  the  bank  is  a  consideration  for 
the  right  to  participate  in  the  benefits  of  the  scheme, 
although  the  bank  is  worth  the  money  paid  for  it. 
Taylor  v.  Smetten,  11  Q.B.D.  207." 

State  ex  rel  Home  Planners  Depository  v.  Hughes 
(1923)  299  Mo.  529,  253  S.W.  229,  28  A.L.R. 
1305 

Relator  was  a  trust  which  issued  certificates  requir- 
ing the  holders  thereof  to  pay  $4  monthly  for  each  $500 
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face  value  for  a  period  not  exceeding  ten  years.  Cer- 
tificate holders  were  eligible  for  loans,  at  3  per  cent 
interest,  on  real  estate  according  to  the  time  applica- 
tions to  secure  certificates  were  signed.  Those  certificate 
holders  who  did  not  obtain  loans  and  who  completed 
their  installments  were  entitled  to  receive  back  the 
amounts  paid  in  plus  a  proportionate  share  of  the  prof- 
its. Despite  this,  the  court  quashed  relator's  alternative 
writ  of  mandamus  to  compel  the  commissioner  of  fi- 
nance to  license  it,  and  held  the  scheme  an  illegal 
lottery.  (253  SW  at  p.  230: 

"The  first  question  argued  is  whether  relator's 
plan  or  scheme  is  a  lottery,  or  in  the  nature  of  a 
lottery,  within  the  meaning  of  §  10  of  article  14  of 
the  Constitution,  which  forbids  the  authorization 
of  lotteries  or  gift  enterprises  for  any  purpose.  The 
term  'lottery,'  thus  used,  includes  every  device 
whereby  anything  of  value  is,  for  a  consideration, 
allotted  by  chance.  State  v.  Becker,  248  Mo.  loc.  cit. 
560,  154  S.  W.  769;  State  v.  Mumford,  73  Mo.  647, 
39  Am.  Rep.  532;  17  R.  C.  L.  p.  1222,  §  10.  Consid- 
eration, chance,  prize  —  these  are  the  elements. 
That  relator's  plan  includes  the  first  cannot  be  de- 
nied. The  questions  debated  relate  to  the  second  and 
third.  The  fact  that  each  certificate  holder  eventu- 
ally might  or  would  receive  an  amount  equal  to  the 
aggregate  of  his  payments  can  make  no  difference 
if,  in  addition,  each  secured  a  chance  for  a  prize. 
State  V.  Mumford,  supra;  State  v.  Lipkin,  169  N.  C. 
265,  L.R.A.  1915F,  1018,  84  S.  E.  loc.  cit.  343,  Ann. 
Cas.  191 7D,  137.  *  *  *  The  loans  it  agrees  to  make 
to  its  certificate  holders  are  to  bear  3  per  cent  in- 
terest. The  right  to  such  a  loan  is  obviously  a  valu- 
able right."   (Emphasis  added) 
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Fitzsimmons  v.  United  States  (CCA  9,  1907)   156  Fed. 
477 

In  holding  a  credit  scheme  to  constitute  an  illegal 
lottery,  the  court  stated  on  page  479: 

"To  constitute  a  prize,  the  inequality  need  not 
necessarily  be  great,  and  the  element  of  prize  may 
exist  in  a  scheme  so  arranged  as  to  return  to  each 
participant  something  of  value,  or  even  an  equiva- 
lent for  all  that  he  pays  in." 


Numerous  other  schemes  have  been  subject  to  the 
lottery  prohibitions  regardless  of  the  fact  that  partici- 
pants were  guaranteed  a  100  per  cent  return  in  value 
for  their  contributions.  Many  such  cases  involved  "suit 
clubs"  in  which  participants  made  regular  weekly 
payments  until  the  full  cost  of  a  suit  was  paid.  Each 
week,  however,  certain  participants  were  entitled  to 
receive  their  suits  without  further  payment.  Some  paid 
for  their  suits  in  full,  others  obtained  their  suits  after 
partial  pa3anents.  Nevertheless,  the  schemes  have  been 
consistently  held  invalid. 

Bills  V.  People  (1945)   113  Colo.  326,  157  P.   (2d) 
139 

People  V.  Hecht  (1931)  119  Cal  App  778,  3  P.  (2d) 
399 

People  V.  Wassmus  (1921)  214  Mich.  42,  182  N.W. 
66 

De  Florin  v.  State  (1905)  121  Ga.  593,  49  S.E.  699 
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The  same  scheme  has  been  held  illegal  when  used 
in  the  purchase  of  furniture, 

State  V.  Emerson  (1927)  318  Mo.  633,  1  S.W.  (2d) 
109 

State  v.Lipkin  (1915)  169  N.C.  265,  84  S.E.  340 

or  when  used  in  the  purchase  of  jewelry. 

People  V.  Bloom  (1928)  222  App.  Div.  451,  227 
N.Y.S.  225,  reversed  on  other  grounds  (1928) 
248  N.Y.  582,  162  NE  533 

In  the  Penney  Plan  the  stock  was  the  prize;  the  sur- 
vival of  participants  with  the  Company  until  age  60, 
the  chances,  casualties,  unknown  and  contingent  events 
upon  which  stock  awards  depended,  and  the  contribu- 
tions and  earnings  of  participants  applied  to  liquidate 
the  loan  used  to  purchase  the  stock  prize,  the  consid- 
eration. 

B.  The  Nature  of  the  Scheme  for  Awarding 
Stock,  not  the  Alleged  Good  Intentions  of  the  Spon- 
sors, Determines  Whether  or  not  it  Constitutes  a 
Tontine  Contract,  Wagering  Contract  or  Lottery. 

Upon  the  trial,  appellees  sought  to  introduce, 
through  the  testimony  of  A.  W.  Hughes,  President  of 
the  Company,  evidence  that  the  stock  award  provisions 
were  included  in  the  Plan  because  of  "sound  business 
judgment"   (R.  357),  "done  in  good  faith  for  a  valid 
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business  purpose"  (R,  357).  The  entire  line  of  testi- 
mony was  objected  to  by  appellants  (R.  355-9)  on  the 
grounds  that  it  was  an  attempt  to  vary  the  written  Plan 
and  that  it  was  immaterial  to  any  issue  raised  in  the 
pre-trial  order.  Counsel  for  appellees  conceded  that  the 
illegality  of  the  Plan,  if  any,  could  be  determined  from 
thePlanitself  (R.  357). 

Counsel  for  appellees  then  advanced  the  proposition 
that  a  scheme  which  "may  be  a  lottery  under  certain 
circumstances  is  not  a  lottery  if  it  was  done  in  good 
faith  for  a  valid  business  purpose"  (R.  357)  and  that 
appellees  "have  a  great  deal  of  authority  to  support 
*  *  *  [them]  on  that."  (Young,  R.  357)  Because  of 
this  assurance  that  "there  will  be  ample  authority  sub- 
mitted to  support  that  contention"  (Young,  R.  358)  the 
court  agreed  to  admit  such  evidence  "provisionally"  (R. 
357)  The  admission  and  consideration  of  such  evidence 
(R.  396)  are  the  grounds  of  Specification  of  Error  4. 

Subsequently,  counsel  for  appellees  referred  to  his 
assurance  of  authority  that  a  "valid  business  purpose 
negatives  the  matter  of  a  lottery"  (Young,  R.  393)  and 
submitted  the  following  authority: 

12  Am.  Jur.  744,  Contracts,  Section  224 

"*  *  *  there  is  a  presumption  in  favor  of  the 
legality  of  an  agreement,  and  although  an  agree- 
ment is  illegal,  if  the  illegality  does  not  appear  on 
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its  face  it  must  be  proved  by  the  person  who  asserts 
it.  The  rule  is  estabhshed  that  where  a  written  in- 
strument is  attacked  upon  the  ground  that  the  agree- 
ment is  offensive  to  law  and  violative  of  public  pol- 
icy the  whole  transaction  should  be  inquired  into, 
and  the  Court  will  not  expect  itself  to  be  embar- 
rassed by  any  technical  rules  regarding  the  admis- 
sibility of  evidence."  (R.  395 ) 


Counsel  for  appellees  failed,  however,  to  read  to 
the  court  the  remaining  sentence  in  that  section  of  Am. 
Jur.: 

"Where,  however,  a  written  agreement  is  plain 
and  unambiguous  and  by  its  terms  illegal,  it  has 
been  said  that  parol  evidence  is  not  admissible  for 
the  purpose  of  purging  the  agreement  of  its  il- 
legality." 

In  the  first  place,  even  the  truncated  part  cited  by 
appellees  is  not  relevant.  The  sentence  of  the  citation 
that  "the  Court  will  not  expect  itself  to  be  embarrassed 
by  any  technical  rules  regarding  the  admissibility  of 
evidence"  refers  solely  to  an  attempt  to  protect  an  il- 
legal transaction  from  exposure  by  extrinsic  evidence. 
The  one  case  cited  thereto  states  that  proposition. 

Kuhn  V.  Buhl  (1916)  251  Pa.  348,  96  Atl.  977 

In  that  case  the  person  alleging  the  illegality  was 
attempting  by  parol  evidence  to  show  illegal  a  trans- 
action valid  on  its  face.  The  other  cases  cited  in  the 
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same  section  of  American  Jurisprudence  support  the 
same  obvious  proposition,  but  not  one  case  even  sug- 
gests that  any  type  contract  invahd  on  its  face  may  be 
saved  by  extrinsic  evidence.  Indeed,  the  cases  concern- 
ing wagering  contracts  and  lotteries  hold  quite  the  con- 
trary; that  the  dominant  purpose  of  a  lottery  scheme 
is  a  legitimate  business  one  does  not  lessen  its  illegality. 

Carl  Co.  V.  Lennon   (1914)   86  Misc.  255,  148  N.Y.S. 
375,  supra,  p.  50 

In  this  case  the  court  held  the  scheme  of  selling 
banks  for  25  cents  a  "harmless  piece  of  advertising  to 
attract  people  to  the  store  with  the  certainty  of  getting 
$1.25  worth  of  goods  for  25  cents"  (p.  377).  Despite 
the  fact  that  the  court  considered  the  appeal  to  gam- 
bling instincts  to  be  negligible,  and  the  scheme  to  in- 
volve "no  ill  effects,"  it  was  held  to  be  a  lottery. 

People  V.  Lavin   (1904)    179  N.Y.   164,   71    N.E.   753, 
754,  reversing  (App.  Div.  1904)   87  N.Y.S.  776 

In  this  case  the  purchaser  of  a  cigar  was  entitled, 
with  the  band,  to  compete  for  prizes.  That  the  scheme 
had  a  dominant  business  purpose  was  declared  irrel- 
evant: 

"But  the  prohibition  and  regulation  of  gambling 
in  all  forms  and  lotteries  of  every  kind  are  unques- 
tionably valid  exercises  of  legislative  power,  and, 
if  the  scheme  established  by  the  advertiser  was,  in 
effect,  a  lottery,  the  fact  that  the  dominant  purpose 
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was  merely  to  increase  the  advertiser's  business  does 
not  save  it  from  condemnation." 


The  fact  that  the  Penney  Plan  stock  feature  was 
intended  for  the  "interest  of  the  Penney  Company  and 
all,  every  possible  or  prospective  participant"  (Hughes, 
R.  367)  would  not  affect  its  identity  as  a  wagering 
scheme.  The  very  same  claim,  that  a  scheme  for  dis- 
counting furniture  installment  contracts  was  operated 
best  to  "help  the  company,"  has  been  held  not  to  save 
it  from  condemnation  as  a  lottery. 

State  V.  Emerson  (1927)  318  Mo.  663,  1  S.W.  (2d) 
109,  supra,  p.  53 

In  an  early  case  a  scheme  in  which  penny  candy 
was  sold  with  numbers,  the  purchasers  of  which  might 
be  entitled  to  a  prize,  was  struck  down  as  a  lottery  de- 
spite its  innocence  of  character  and  effect. 

People  V.  Range  (1885)  3  N.Y.  Crim.  85 

Even  the  most  worthy  of  causes  will  not  justify  gam- 
bling or  lotteries.  The  firmness  of  this  principle  may 
be  seen  from  a  recent  New  York  case  concerning  bingo. 

People  V.  Kiefer  (1940)  173  Misc.  300,  16  N.Y.S.  (2d) 
858 

In  this  case  the  court  refused  to  dismiss  indictments 
of  three  men  who  operated  a  bingo  game  for  the  benefit 
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of  the  Society  for  the  Prevention  of  Cruelty  to  Children 
in  the  county  of  Queens.  Between  1,000  and  1,500  "de- 
cent residents  ♦  ♦  *  derived  pleasure  *  *  *  for  25  cents, 
or  slightly  more"  from  a  game,  none  of  which  was 
"harmful  to  any  participant"  nor  "deprived  anybody  of 
any  of  the  necessities  of  life"  (p.  861). 

The  court's  personal  attitude  toward  innocent  bingo 
was  clear: 

"*  *  *  I  can  foresee  the  Madison  Square  Garden 
Bowl  in  Queens  County  crowded  with  60,000  people 
or  more,  once  in  the  spring  and  again  in  the  fall, 
participating  in  a  monster  bingo,  the  great  proceeds 
of  which  could  be  beneficially  used  in  providing  iron 
lungs,  oxygen  tents  and  modern  surgical  equipment 
to  the  hospitals  of  our  county,  so  that  their  patients 
could  obtain  surcease  from  their  sufferings." 

Nevertheless,  despite  his  reluctance,  the  court  held: 

"*  *  *  that  in  every  instance  where  a  bingo  is 
conducted  those  conducting  the  same  are  violating 
the  law*  ♦  ♦  ."  (p.  862) 

In  this  holding,  the  court  was  consistent  with  pre- 
vious holdings  of  the  court.  Thus,  a  numbered  ticket  to 
a  "grand  concert,"  entitling  the  holder  to  whatever 
gift  would  be  awarded,  was  illegal,  and  the  "worthi- 
ness and  excellence  of  the  charties,  ♦  *  *  [did]  not  re- 
move the  vice  from  the  enterprise,  or  make  it  lawful 
and  proper." 

Negley  v.  Devlin  (1872)  12  Abb.  Prac.  (N.S.)  210, 
212 
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The  same  reasoning  was  employed  in  holding  illegal 
a  scheme  whereby  members  of  an  art  group  contributed 
$5  and  received  a  chance  to  win  some  pictures. 

Alms  House  v.  American  Art  Union  (1852)  7  N.Y. 
228 

The  same  reasoning  has  also  been  applied  to  tontine 
insurance  schemes  which  have  been  invalidated.  In 
brushing  aside  all  questions  other  than  the  nature  of 
the  scheme,  courts  have  declared  irrelevant  the  attitude 
and  consent  of  participants  and  promoters  (see  Fuller 
V.  Metropolitan  Life  Ins.  Co..,  supra,  p.  41).  The  mem- 
bers of  the  governing  group  which  devised  the  Penney 
Plan  testified  to  their  awareness  of  the  hazard  involved 
in  not  getting  stock  if  they  failed  to  continue  with  the 
Company  until  age  60.  They  further  testified  that  they 
were  willing  to  accept  such  contingencies  (Schwamb, 
R.  273;  Herbert,  R.  275;  Hughes,  R.  302).  Even  though 
the  chances  assumed  by  these  top  men  did  not,  of  course, 
include  the  same  hazards  of  discharge  borne  by  the 
other  participants,  their  willingness  to  assume  the  con- 
tingencies of  death,  though  relevant  to  the  fact  that 
they  were  aware  of  the  tontine  features  of  the  Plan 
when  adopting  it,  is  irrelevant  to  the  question  of  wheth- 
er or  not  the  scheme  is  invalid. 
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State  ex  rel  Attorney  General  v.  Interstate  Sav.  Inv. 
Co.  (1901)  64  Ohio  St.  283,  60  N.E.  220,  231 

"The  question  here  is  not  whether  the  promoters 
of  the  defendant  company  have  intentionally  de- 
vised a  scheme  to  mislead  and  defraud,  but  whether 
that  is  the  effect  of  it.  The  promoters  and  the  in- 
vestors may  be  self-deluded  or  satisfied  to  take  the 
chances  offered,  but  that  does  not  alter  the  charac- 
ter of  the  scheme.  If  the  company  is  misusing  its 
corporate  privileges  in  such  a  way  as  to  be  a  public 
abuse,  the  writ  must  issue,  regardless  of  the  intent." 


Even  if  the  illegality  of  the  Plan  could  not  be  as- 
certained from  the  Plan  itself  and  extrinsic  evidence 
were  admissible,  the  uncommunicated  retrospective 
self-serving  declarations  of  Penny  officials  would  in 
any  event  be  irrelevant  and  inadmissible. 

3  Cor  bin  on  Contracts  77-78^  Section  543 

"A  party  will  not  be  permitted  to  build  up  his  case 
by  self-serving  statements;  they  should  be  admissi- 
ble against  him,  however,  as  admissions  against  his 
interest.  They  are  admissible  to  aid  in  showing  that 
he  knew  or  had  reason  to  know  the  meaning  that 
the  other  party  gave  to  the  words  of  the  contract." 


II.  THE  TRUSTEE  HOLDS  THE  SHARES  OF  STOCK 
UNDER  A  RESULTING  TRUST  FOR  THOSE 
WHOSE  CONTRIBUTIONS  AND  EARNINGS 
WERE  USED  IN  THEIR  PURCHASE. 

A.  The  Assets  of  a   Trust,   or  any  Part  Thereof, 
Which  is  Illegal  and  Void,  are  Held  in  a  Result- 
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ing  Trust  for  Those   who  Contributed   to   the 
Trust. 

When  a  trust,  or  any  part  thereof,  is  found  to  be  il- 
legal and  void,  the  Trustee  holds  the  assets  in  a  result- 
ing trust  for  those  who  contributed  thereto.  Specifica- 
tions of  Error  5  attacks  the  failure  of  the  District  Court 
to  declare  the  shares  of  stock  to  be  held  by  the  Trustee 
under  a  resulting  trust  in  favor  of  appellants.  Specifica- 
tion of  Error  7  challenges  the  District  Court's  conclu- 
sion that  it  would  be  inequitable  for  such  stock  to  be 
distributed  to  those  whose  earnings  and  contributions 
were  used  for  the  purchase  of  said  stock. 

When  assets  have  been  illegally  staked  in  a  wager- 
ing contract  or  lottery,  specific  statutory  provisions  not 
only  provide  for  but  also  encourage  recovery  by  the 
contributors. 

New  York  Penal  Law,  Section  994 

"Any  person  who  shall  pay,  deliver  or  deposit  any 
money,  property  or  thing  in  action,  upon  the  event 
of  any  wager  or  bet  prohibited,  may  sue  for  and 
recover  the  same  of  the  winner  or  person  to  whom 
the  same  shall  be  paid  or  delivered,  and  of  the  stake- 
holder or  other  person  in  whose  hands  shall  be  de- 
posited any  such  wager,  bet  or  stake,  or  any  part 
thereof,  whether  the  same  shall  have  been  paid  over 
by  such  stakeholder  or  not,  and  whether  any  such 
wager  be  lost  or  not." 
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New  York  Penal  Law,  Section  1383 

"Any  person  who  shall  have  paid  any  money, 
or  valuable  thing,  for  a  chance  or  interest  in  any 
raffle  or  distribution,  prohibited  by  the  preceding 
sections,  may  sue  for  and  recover  the  same  of  the 
person  to  whom  such  payment  or  delivery  was 
made." 

These  statutes  are  remedial  rather  than  penal,  are  con- 
strued liberally  to  permit  recovery  and  have  specifically 
eliminated  the  former  defense  of  in  pari  delicto. 

Galtrof  V.  Levy  (1940)  174  Misc.  489,  21  N.Y.S. 
(2d)  455,  motion  to  amend  answer  denied 
(1940)  174  Misc.  1004,  22  N.Y.S.  2d  374 

Stuart  V.  Grattan  (1926)  217  App.  Div.  336,  216 

N.Y.S.  727 

Mendoza  v.  Levy  (1904)  98  App.  Div.  326,  90  N.Y.S. 
748 


The  right  of  recovery  is  so  strongly  recognized  that  a 
bankrupt  has  been  refused  discharge  because  the  trus- 
tee had  failed  to  recover  the  losses  from  casual  bets 
made  by  the  bankrupt  with  a  professional  better. 

Klein  v.  Morris  Plan  Industrial  Bank  of  N.Y.  (CCA 
2,  1942)  132  F.  (2d)  809 

Recovery  may  be  had  even  though  the  loser  may  have 
specifically  consented  to  the  payment  by  the  stakehold- 
er to  the  winner. 
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Ruckman  v.  Pitcher  (1848)  1  N.Y.  392 

"The  evident  intention  of  the  legislature  was  to 
discourage  and  repress  gaming  in  all  its  forms,  in- 
cluding bets  and  every  species  of  wager  contracts 
of  hazard,  as  a  great  public  mischief,  calling  for  ef- 
fective measures  of  prevention  and  remedy." 

The  policy  permitting  recovery  of  staked  property  is  so 
strong  that  a  person  may  recover  even  though  his  other 
"winnings"  exceeded  the  losses  for  which  recovery  was 
claimed. 

Watts  V.  Malatesta  (1933)  262  N.Y.  80,  186  N.E.  210 

Even   a   habitual  gambler  has  been  permitted  to 
recover  his  losses. 

Bamman  v.  Erickson   (1942)   288  N.Y.    133,  41   N.E. 
(2d)  920,  922 

"It  [the  law]   does  not  treat  alike  the  spider  who 
spins  the  web  and  the  fly  enmeshed  in  it." 

This  parable  would  seem  highly  appropriate  to  the 
present  action.  Appellants  at  no  time  from  the  inception 
of  the  Plan  until  their  employment  with  the  Company 
terminated  had  been  advised  of  the  illegality  in  this 
stock  feature  of  the  Plan  (Wells,  R.  310)  (Albertsen,  R. 
318)  (see  also  Mitchell,  R.  338) .  Appellants,  along  with 
"every  [other!  manager  on  contract  and  every  partici- 
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pant  in  the  general  office  compensation  plan  had  to 
either  sign  an  acceptance  card  for  the  Plan  or  cease 
active  continuance  of  the  duty  he  had"  (Hughes,  R. 
302). 

In  contrast,  the  Company  officials  who  drafted  and 
adopted  the  Plan  were  well  aware  of  the  hazards  in- 
herent in  the  Plan  which  constitute  its  illegal  features. 
Not  only  were  they  fully  aware  of  these  aspects  of  the 
Plan,  but  willingly  accepted  the  hazards  involved 
(Schwamb,  R.  273;  Herbert,  R.  275;  Hughes,  R.  302). 

Apart  from  these  statutory  remedies,  courts  declare 
void  provisions  of  a  trust  which  violate  public  policy. 

1  Scott  on  Trusts  376,  Section  62 

"There  is  a  large  and  miscellaneous  class  of 
trusts  which  are  held  invalid  on  the  ground  that 
their  enforcement  would  be  against  public  policy, 
even  though  the  enforcement  does  not  involve  any 
criminal  or  tortious  act  by  the  trustee.  On  the  same 
ground  a  provision  in  the  terms  of  the  trust  may  be 
illegel,  even  though  the  trust  itself  does  not  fail 
for  illegality." 

54  Am.  Jur.  38,  Trusts,  Section  21 

Where  the  trust  fails  for  such  reasons,  a  resulting 
trust  arises  in  favor  of  those  who  furnished  the  consid- 
eration for  the  creation  of  the  trust. 
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3  Scott  on  Trusts  2204-2205,  Section  422A 

"Where  an  express  trust  fails  a  resulting  trust 
arises  in  favor  of  the  person  who  created  the  trust 
or  his  successors  in  interest.  Who,  then,  is  the  per- 
son who  creates  the  trust?  Where  an  owner  of  prop- 
erty devises  it  or  bequeaths  it  in  trust,  the  testator 
is  the  creator  of  the  trust,  and  if  the  trust  fails  a  re- 
sulting trust  arises  in  favor  of  his  heirs  or  next  of 
kin  or  residuary  devisees  or  legatees.  Where  the 
owner  of  property  gratuitously  transfers  it  inter 
vivos  upon  a  trust  which  fails,  he  is  the  creator  of 
the  trust  and  a  resulting  trust  arises  in  his  favor. 
The  situation  is  different  where  consideration  is 
paid  for  the  transfer  in  trust.  If  the  consideration  is 
paid  by  the  transferee,  he  is  the  creator  of  the  trust, 
and  if  the  trust  fails  he  is  entitled  to  hold  the  proper- 
ty free  of  trust.  If  a  third  person  pays  consideration 
for  a  transfer  in  trust,  he  is  the  creator  of  the  trust, 
and  if  the  trust  fails  a  resulting  trust  arises  in  his 
favor." 


3  Scott  on  Trusts  2206-2207,  Section  424 

"Where  an  owner  of  property  transfers  it  upon 
a  trust  which  fails,  and  the  consideration  for  the 
transfer  was  paid  by  a  third  person,  a  resulting  trust 
arises  not  in  favor  of  the  transferor  but  in  favor  of 
the  person  who  paid  the  consideration.  In  such  a 
case  the  transferor  is  simply  a  vendor  of  the  prop- 
erty. The  person  who  pays  the  consideration  being 
the  real  creator  of  the  trust,  there  is  a  resulting 
trust  in  his  favor  on  the  failure  of  the  trust." 

2  A.L.L,  Restatement,  Trusts  1311,  Section  424 

"Where  the  owner  of  property  transfers  it  upon 
a  trust  which  fails,  and  he  receives  from  a  third  per- 
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son  consideration  for  the  transfer  as  an  agreed  ex- 
change, there  is  a  resulting  trust  in  favor  of  the  per- 
son who  paid  the  consideration." 

1  Bogert,  Trusts  and  Trustees  270,  Section  41 

1  Perry  on  Trusts  and  Trustees  (6th  Ed.)  239,  Sec- 
tion 151 


Paragraph  Nineteenth  of  the  Agreement  of  Trust 
(R.  72)  provides  that  it  shall  be  considered  and  enforced 
according  to  the  laws  of  New  York.  A  resulting  trust 
of  personal  property  is  valid  and  enforceable  under  the 
laws  of  New  York. 

Coleman  v.  Mulligan  (1945)  66  N.Y.S.  (2d)  696, 
697 

2  Bogert,  Trusts  and  Trustees  1435,  Section  467 


Cases  dealing  with  illegal  tontine  accumulations 
have  ordered  pro  rata  distribution  to  those  who  contrib- 
uted thereto. 

United  States  Life  Ins.  Co.  v.  Spinks  (1906)  29  Ky. 
L.  960,  96  S.W.  889,  petition  for  rehearing  over- 
ruled (1907)  126  Ky.  405,  103  S.W.  335,  appeal 
dismissed  (1908)  209  U.S.  539,  52  L  Ed.  917 
supra  p.  43 

In  this  case  the  court  applied  Mr.  Spinks'  equitable 
share  of  the  tontine  accumulations  to  extend  his  policy 
with  paid-up  insurance. 
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State  ex  rel  Attorney  General  v.  Interstate  Savings 
Inv.  Co.  (1901)  64  Ohio  St.  283,  60  N.E.  220, 
supra  p.  60 

After  indicating  that  a  tontine  contract  was  an  il- 
legal lottery,  the  court  stated  (p.  233) : 

"It  should  be  added,  as  the  opinion  of  the  whole 
court,  that  it  is  the  duty  of  the  state  treasurer  to 
hold  and  distribute  the  fund  deposited  with  him  in 
trust  for  the  holders  of  the  debentures  in  this  state 
according  to  the  amount  that  may  be  found  due  to 
each  one." 


The  Penney  Plan  is  challenged  in  this  action  as  to 
the  stock  provisions  alone.  A  trust  may  be  invalidated 
as  to  illegal  provisions  and  upheld  as  to  valid  provisions, 
and  courts  will  make  such  severance  whenever  possible. 

3  Scott  on  Trusts  2177,  Section  411.2 

"A  resulting  trust  arises  not  only  where  an  in- 
tended trust  fails  altogether,  but  also  where  it  fails 
in  part.  Where  the  intended  trust  fails  in  part,  there 
is  a  resulting  trust  of  so  much  of  the  property  as  is 
not  appropriated  to  the  part  of  the  trust  which  does 
not  fail." 

Hawthorne  v.  Smith  (1937)  273  N.Y.  291,  7  N.E. 
(2d)  139 

1  Scott  on  Trusts  405,  Section  65.1 

1  A.L.I.  Restatement  of  Trusts  204,  Section  65 

lA  Bogert  on  Trusts  315,  Section  211 
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This  failure  may  arise  from  illegality. 
3  Scott  on  Trusts  2196,  Section  422 

A  policy  with  a  tontine  feature  may  be  invalidated 
as  to  that  part  without  affecting  the  remaining  valid 
portions. 

Wheeler  v.  Mutual  Reserve  Fund  Life  Ass'n.  (1902) 
102  111.  App.  48 

In  a  very  recent  case  involving  a  retirement  pension 
plan,  an  illegal  portion  thereof  was  severed  from  the 
valid  portions. 

Ledwith  v.  Bankers  Life  Ins.  Co.  (1952)  156  Neb.  107, 
54N.W.  (2d)  409,417 

In  this  case,  policyholders  of  the  defendant  insur- 
ance company  sued  in  equity  to  obtain  an  adjudication 
that  a  company  retirement  plan,  insofar  as  it  included 
officers,  was  illegal  under  Nebraska  law,  and  that  the 
amounts  set  aside  therefor  be  held  illegally  appropriat- 
ed and  be  restored. 

The  court  discussed  the  statutes  governing  retire- 
ment plans  and  stressed  the  compensatory  nature  re- 
quired of  such  plans. 

"The  retirement  plan  of  the  company  and  the 
benefits  thereunder  are  a  form  of  contingent  defer- 
red compensation  for  personal  services  of  the  em- 
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ployees  and  an  integral  part  of  the  wage  and  salary 
structure  of  the  company.  The  benefits  provided  by 
the  plan  constitute  'salary,  compensation  or  emolu- 
ment' as  these  terms  are  used  in  the  statute.  This  is 
conceded  by  appellees.  These  characteristics  of  a 
retirement  plan  have  been  recognized  and  estab- 
lished by  judicial  decisions.  Inland  Steel  Co.  v.  Na- 
tional Labor  Relations  Board,  7  Cir.,  170  F.  2d  247, 
251,  12  A.L.R.  2d  240,  adopted  and  approved  the 
ruling  of  the  defendant  board  that:  '  "*  *  *  the  term 
'wages'  as  used  in  Section  9  (a)  [29  U.S.C.A.  §  159 
(a)]  must  be  construed  to  include  emoluments  of 
value,  like  pension  and  insurance  benefits  '*'**. 
Realistically  viewed,  this  type  of  wage  enhancement 
or  increase,  no  less  than  any  other,  becomes  an 
integral  part  of  the  entire  wage  structure  *  *  *   "  »  '» 


In  analyzing  the  statutes,  the  court  concluded  that 
officers  of  the  insurance  company  were  "not  employ- 
ees within  the  meaning  of  the  statute  authorizing  the 
company  to  establish  and  administer  a  retirement  plan 
for  the  benefit  of  its  employees"  (p.  419).  The  lower 
court  had  dismissed  the  complaint.  The  Supreme  Court 
reversed  with  instiTictions  to  the  lower  court  to  invali- 
date the  plan  only  to  the  extent  that  its  provisions  were 
illegal. 

"The  judgment  should  be  and  is  reversed  with 
directions  to  the  district  court  of  Lancaster  County 
to  render  a  judgment  in  this  case  as  follows:  That 
the  retirement  plan  of  the  Bankers  Life  Insurance 
Company  of  Nebraska  involved  herein  is,  and  has 
been  at  all  times,  unauthorized  and  invalid  in  the 
respect  and  to  the  extent  that  it  provides  that  the 
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officers  of  the  company  are  included  in  the  plan  and 
its  benefits;  that  any  provision  thereof  intended  to 
bring  any  officer  of  the  company  within  the  cover- 
age or  benefits  of  the  plan  is,  and  has  been  since 
the  adoption  of  it,  invalid  and  such  provision  is  va- 
cated and  annulled;  that  the  retirement  plan  for 
the  benefit  of  the  employees  of  the  company  is  legal 
and  effective;  and  that  appellees  be  directed  and  re- 
quired to  return,  restore,  and  pay  to  the  company 
and  to  the  proper  fund  or  funds  thereof  all  assets 
and  money  set  aside,  appropriated,  or  expended  for, 
or  on  account  of,  the  retirement  plan  including  cost 
and  expense  because  of  the  inclusion  of  the  officers 
of  the  company  in  the  coverage  of  the  plan."  (p. 
424) 


Despite  this  authority,  the  District  Court  found  that 
the  stock  provisions  of  the  Penney  Plan  are  unsevera- 
ble  from  the  remaining  portions.  This  is  challenged  by 
Specification  of  Error  6.  However,  the  illegality  of  the 
stock  provisions  inheres  in  the  Plan,  whether  or  not 
those  provisions  are  separable.  Therefore,  assuming 
that  the  stock  provisions  are  inseparable,  the  necessary 
result  would  be  the  termination  of  the  entire  Plan. 

B.  The  Stock  was  Purchased  With  the  Contributions 
and  Earnings  of  those  persons  who  were  partici- 
pants in  the  Plan  during  1940  and  1941. 

Previously  it  has  been  shown  that  the  loan  used  to 
purchase  the  stock  was  fully  repaid  with  the  contribu- 
tions and  earnings  of  participants  by  December  29,  1941 
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(supra,  pp.  8-12) .  At  that  time  participants  had  absolute- 
ly vested  claims  against  the  Trust  totaling  $4,975,- 
668.21,  while  to  satisfy  these  obligations  the  Trustee 
held  only  $389,565.61  in  cash  and  200,000  shares  of 
Penney  stock,  supra,  p.  9. 

The  full  extent  of  the  interest  in  the  stock  held  by 
the  1940-1941  participants  may  be  appreciated  most 
graphically  by  considering  what  would  have  happened 
had  the  Plan  been  terminated  on  December  29,  1941, 
when  the  stock  became  an  unencumbered  asset  of  the 
Trust.  Article  24  of  the  Plan  specifies  that  on  termina- 
tion the  amount  of  credits  due  participants  be  deter- 
mined (R.  36).  These  credits  totaled  $4,975,668.21  on 
December  29,  1941,  and  were  derived  from  the  follow- 
ing sources: 

Participants'  direct  contributions 

on  which  they  paid  income  tax  $4,041,769.28 

Profit-sharing  contribution  under  6  (b)  371,931.56 
Amount  credited  to  dividend  account 

after  cost  of  50,000  share  block 

was  covered  (R.  138)  561,967.37 

Total  $4,975,668.21 

Then  the  ratio  which  the  market  value  of  the  Fund's 
assets  (exclusive  of  the  stock)  bears  to  these  credits 
must  be  determined.  Those  assets  totaled  $389,565.61 
in  cash,  and  each  participant  on  receiving  his  share  of 
this  cash  would  have  received  less  than  8  cents  for  each 
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dollar  to  his  credit.  For  the  remaining  92  cents  on  the 
dollar,  participants  would  have  had  to  look  to  the  stock. 

Of  the  funds  used  to  repay  the  loan,  it  has  already 
been  shown,  supra,  p.  8,  65  per  cent  were  direct  con- 
tributions by  participants  from  earnings  on  which  they 
had  already  paid  income  tax,  27.4  per  cent  were  from 
earnings  of  the  Fund,  6.0  per  cent  were  from  the  profit-  I 
sharing  contributions,  and  1.6  per  cent  were  from  the 
2  per  cent  aggregate  salaries  contributions.  All  these 
contributions  constituted  earnings  of  participants,  in- 
cluding the  profit-sharing  contributions  and  the  2  per 
cent  of  aggregate  salaries  contributions. 

Under  New  York  law  a  corporation  may  not  pay 
bonuses  or  pensions  to  employees  over  the  protest  of 
any  shareholder  (60,561  shares  were  voted  against  the 
Penney  Plan,  Exhibit  1)  unless  such  payments  consti- 
tute compensation  in  relation  to  services  rendered. 

Diamond  v.  Davis  (N.Y.  Supreme  Ct.,  1942)  38 
N.Y.S.  (2d)  103,  113;  affirmed  (1944)  292  N.Y. 
552,  54  N.E.  (2d)  683;  also  (N.Y.  Supreme  Ct., 
1945)  62  N.Y.S.  (2d)  181 

Gallin  v.  National  City  Bank  (1934)  152  Misc.  679, 
273  N.Y.S.  87;  (1935)  155  Misc.  880,  281  N.Y.S. 
795 

Rogers  v.  Hill  (1933)  289  U.S.  582,  77  L.  Ed.  1385 
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Employer  contributions  to  bonus  or  pension  plans  are 
upheld  only  when  constituting  reasonable  compensa- 
tion to  the  beneficiaries. 

Parsil  V.  Onyx  Hosiery,  Inc.  (1927)  220  App.  Div. 

148,  221  N.Y.S.  174,  affirmed  (1927)  246  N.Y. 
559,  159  N.E.  651 

Fogelson  v.  American  Woolen  Co.   (C.A.  2,  1948) 
170  F.  (2d)  660 


J.  C.  Penney  Company  is  incorporated  in  the  state 
of  Delaware  (R.  92)  and  its  corporate  powers  are  gov- 
erned by  the  laws  of  that  state.  Under  Delaware  law, 
a  majority  of  stockholders  may  neither  authorize  nor 
ratify  a  corporation's  making  gifts  to  a  pension  plan. 
Contributions  to  a  pension  plan,  in  the  absence  of  unan- 
imous stockholder  consent,  are  limited  to  those  which 
constitute  reasonable  compensation  to  participants. 

Nemser  v.  Aviation  Corp.  (D.  Del.,  1942)  47  F.  Supp. 
515 


The  Retirement  Plan  was  expressly  devised  as  a  sub- 
stitute for  previous  sales  of  "expansion  stock"  and 
"partnership"  arrangements  prior  to  that  (Exhibits  2 
and  55).  The  Retirement  Plan  differed  from  the  profit- 
sharing  aspects  of  participants'  regular  compensation 
in  giving  manager-participants  an  interest  in  the  wel- 
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fare  of  the  entire  Company,  rather  than  in  one  store 
only  (R.  362).  The  stock  feature  was  "set  *  *  *  up  as  an 
incentive  so  that  a  man  would  strive  constantly,  partic- 
ularly as  he  approached  retirement  age,  to  lift  higher, 
hoping  to  increase  his  earnings,  and  therefore,  increas- 
ing the  contribution  to  the  retirement  fund  and  the 
annuity  in  the  stock  he  might  get  at  the  end  of  it"  (R. 
366).  When  questioned  by  the  court,  counsel  for  the 
Company  concurred  that  the  Plan  was  an  inducement 
for  employees  to  continue  with  the  Company  (R.  388). 

It  may  be  recalled  that  the  Company  could,  while 
the  Plan  was  in  effect,  discharge  a  store  manager  or 
any  other  participant  without  cause  (R.  178).  Numer- 
ous cases  have  held  that  bonus  pension  provisions  es- 
tablished to  induce  employees  to  remain  with  and  con- 
tribute loyally  to  the  Company  constitute  a  form  of 
compensation  to  such  employees. 


Gearns  v.  Commercial  Cable  Co.  (1942)  177  Misc. 
1047,  32  N.Y.S.  (2d)  856,  858,  affd  (1943)  266 
App.  Div.  315,  42  N.Y.S.  2d  81,  affd.  (1944)  293 
N.Y.  105,  6Q  N.E.  2d  67,  rehearing  denied  ( 1944) 
293  N.Y.  755,  56  N.E.  2d  749 


Plaintiff  had  been  retired  under  a  pension  plan 
which  reserved  to  employer  the  right  to  alter  the  plan 
provided  such  change  did  not  prejudice  the  rights  of 
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an  employee  entitled  to  benefits.  Speaking  of  this  pro- 
vision, the  court  stated  (32  N.Y.S.  (2d)  at  p.  858): 

"Even  in  the  absence  of  such  a  provision,  it  is 
doubtful  if  defendant  arbitrarily  could  have  refused 
payment  as  the  plan  was  not  merely  a  benefaction 
but  a  contract  supported  by  plaintiff's  consideration 
of  continued  services  under  the  plan  and  his  accept- 
ance of  other  obligations  under  it.  McLemore  v. 
Western  Union  Telegraph  Co.,  88  Or.  228,  171  P. 
390;  Western  Union  Telegraph  Co.  v.  Hughes,  4  Cir., 
228  F.  885;  McNevin  v.  Solvay  Process  Co.,  32  App. 
Div.  610,  53  N.Y.S.  98;  Schofield  v.  Zion's  Co-op  Mer- 
cantile Institution,  85  Utah  281,  39  P.  2d  342,  96 
A.L.R.   1083." 


Wilson  V.  Rudolph  Wurlitzer  Co.  (1934)  48  Ohio  App. 
450,  194  N.E.  441,  443 

Employer  announced  a  plan  whereby  at  employer's 
sole  expense  pensions  were  to  be  paid  on  retirement 
based  upon  years  of  service  (minimum  10  years  (and 
wages  earned.  Plaintiff,  who  was  entitled  to  a  pension, 
was  refused  one  because  he  was  discharged  for  failure 
to  comply  with  request  for  work  at  night.  On  page  443 
the  court  stated: 

"It  is  plain  that  the  pension  plan  was  an  integral 
part  of  the  program  for  his  employment.  *  *  *  This 
provision  constituted  a  continuing  part  considera- 
tion for  the  services  rendered  by  the  employee.  It 
was  a  daily  inducement  to  continuation  of  service 
and  to  exertion  to  satisfy,  which  was  successful  for 
more  than  twenty-four  years. 
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"The  fact  that  the  employment  was  subject  to 
the  will  of  both  parties  only  makes  the  character  of 
the  inducing  provisions  more  binding  upon  the  em- 
ployer ^  (Emphasis  added) 

Tilbert  v.  Eagle  Lock  Co.  (1933)  116  Conn.  357,  165 
Atl.  205,  207 

Perkins  v.  Eagle  Lock  Co.  (1934)  188  Conn.  658, 
174  Atl.  77  (Involved  same  plan  as  Tilbert  case, 
supra ) 

Robinson  v.  Standard  Oil  Co.  (La.,  1938)  180  So. 
237,  239 

Moore  v.  Postal  Telegraph-Cable  Co.  (1943)  202 
S.C.  225,  24  S.E.  (2d)  361,  364 

Schofield  v.  Zion^s  Co-op.  Mercantile  Institution 
(1934)  85  Utah  281,  39  P.  (2d)  342 

McLemore  v.  Western  Union  Telegraph  Co.  (1918) 
88  Or.  228,  171  Pac.  390 

Mabley  &  Carew  Co.  v.  Borden  (1935)  129  Ohio  St. 
375,  195  N.E.  697 

Psutka  V.  Michigan  Alkali  Co.  (1936)  274  Mich. 
318,  264  N.W.  385 

H.  S.  Kerbaugh,  Inc.,  v.  Gray  (CCA  2,  1914)  212 
Fed.  716 

George  A.  Puller  Co.  v.  Brown  (CCA  4,  1926)  15  F. 
(2d)  672,  675-676 


In  the  plans  considered  in  the  foregoing  cases,  the  em- 
ployer advanced  all  the  funds.  In  the  Penney  Plan,  the 
employer  advanced  only  7.6  per  cent  of  the  funds  con- 
tributed to  the  Trust  during  1940  and  1941.  The  above 
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cases  demonstrate,  however,  that  even  these  funds  were 
a  form  of  compensation  to  participants. 

The  profit-sharing  contribution  under  Section  6(b) 
of  the  Plan  and  the  2  per  cent  of  aggregate  salaries  con- 
tributions under  Section  6  (a)  of  the  Plan  are  "treated 
as  though  they  were  in  the  Fund  at  the  end  of  the  year 
in  which  ♦  ♦  *  earned."  "Company  contributions  are 
credited  to  participants'  accounts  on  this  accrual  basis" 
(R.  146).  At  the  end  of  each  year  as  such  contributions 
are  accrued,  they  become  vested  compensation  earned 
by  participants. 

Roberts  v.  Mays  Mills  (1922)   184  N.C.  406,  114  S.E. 
530,  532 

"In  Youngsberg  v.  Lamberton,  91  Minn.  100, 
97  N.  W.  571,  the  court  held  that,  where  one  party 
agreed  to  render  service  to  the  other  for  a  year  for 
a  fixed  salary,  and  received  as  a  bonus  a  percentage 
of  the  business  of  his  employer  at  a  specified  time, 
the  employee,  if  discharged,  had  a  right  of  action 
accrued  up  to  that  time  for  the  profits  or  bonus 
earned." 

Because  contributions  to  a  retirement  plan  are  com- 
pensation "presently  earned,"  issuance  of  a  writ  of 
mandamus  was  affirmed  to  compel  commissioners  to 
make  a  required  annual  payment  to  a  retirement  fund. 

Retirement  Board  of  Allegheny  County  v.  McGovern 
(1934)  316  Pa.  161,  174  Atl.  400 
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McBride  v.  Retirement  Board  (1938)  330  Pa.  402, 
199  Atl.  130 


This  latter  case  relies  on  the  McGovern  case  and  also 
on  two  New  York  cases: 

Roddy  V.  Valentine  (1935)  268  N.Y.  228,  197  N.E. 

260 
Graef  v.  Department  of  Health  (1928)    131  Misc. 

258,  227  N.Y.S.  82 


Consistent  with  this  substantive  state  law  (that 
these  contributions  were  the  earnings  of  participants 
at  the  end  of  the  year  in  which  accrued )  is  the  manner 
in  which  the  Company  deducted  these  payments  as  a 
business  expense  under  Section  23  (p)  (1)  of  the  In- 
ternal Revenue  Code  (all  references  are  to  the  1939 
Code)  and  under  New  York  Tax  Laws,  Section  365,  and 
New  York  State  Tax  Commission,  Reg.  Art.  119-a  and 
117.  Deductions  are  not  permitted  under  I.R.C.,  Section 
23  (p)  (1)  unless  they  are  necessary  and  reasonable 
business  expenses  within  the  meaning  of  Section  23  ( a ) 
(Reg.  118,  Section  39.23  (p)-l  (b)),  and  they  are  nec- 
essary and  reasonable  only  insofar  as  they  constitute 
reasonable  compensation  to  the  employees. 

Charles  E.  Smith  &  Sons  Co.  v.  C.LR.  (C.A.  6,  1950) 
184  F.  (2d)  1011;  cert.  den.  (1951)  340  U.S. 
953,  95  L.  Ed.  687 

Mim.  6021,  May  29,  1946,  1946-2  CB  43 
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Thus,  under  state  substantive  law  and  under  fed- 
eral and  state  tax  law,  all  the  funds  used  by  the  Trustee 
to  purchase  the  Penney  stock  were  the  earnings  of  par- 
ticipants at  the  end  of  each  year  in  which  accrued.  Be- 
cause the  provisions  of  the  Plan  regarding  the  shares 
of  Penney  stock  are  illegal  and  void,  the  Trustee  holds 
said  stock  in  a  resulting  trust  for  the  1940-1941  partici- 
pants whose  contributions  and  earnings  were  used  for 
the  purchase  thereof. 

CONCLUSION 

Appellants  pray  that  the  judgment  of  the  District 
Court  be  reversed,  and  that  judgment  be  entered  de- 
claring that  the  Plan,  in  so  far  as  it  relates  to  the  Pen- 
ney stock,  is  invalid  under  New  York  law  and  public 
policy,  and  that  the  Trust  as  to  said  shares  is  void  and 
of  no  effect. 

Appellants  pray  that  the  action  thereafter  be  re- 
manded to  the  District  Court  to  supervise  the  adminis- 
tration of  the  resulting  trust  in  said  shares  of  stock  for 
distribution  to  appellants  and  other  participants, 
former  and  present,  in  proportion  as  their  contributions 
and  earnings  were  used  for  the  purchase  of  such  stock. 

Appellants  further  pray  that  on  remand  the  District 
Court  be  directed  to  award  appellants  compensation  for 
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the  reasonable  value  of  the  services  of  their  attorneys 
in  the  prosecution  of  this  action,  and  for  their  costs  and 
disbursements  incurred  herein  (Specification  of  Error 
8). 

Respectfully  submitted, 

King,  Miller,  Anderson, 
Nash  &  Yerke 

Ralph  H.  King 

Frederic  A.  Yerke,  Jr. 

Paul  R.  Meyer 

Attorneys  for  Appellants 
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BRIEF  FOR  APPELLEES. 

Appeal  from  Final  Judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon. 

Honorable  Gus  J.  Solomon,  Judge. 

Preliminary  Statement. 

In  this  action  Appellants  attack  the  validity  of  the 
Penney  Company  Profit-Sharing  Retirement  Plan  for  Man- 
agement Staff  (hereinafter  usually  referred  to  as  the  Plan). 
In  1940  the  Penney  Company  with  the  approval  of  its  stock- 
holders adopted  this  Plan  for  its  present  and  future  store 
managers  and  central  and  branch  office  associates  holding 
positions  of  responsibility.  As  Mr.  Sams,  then  President 
of  the  Company,  explained  in  his  foreword  in  the  booklet 


which  presented  the  Plan  to  eligible  associates  (Ex.  125), 
it  was  the  result  of  years  of  study  to  meet  the  particular 
needs  of  the  Company.  The  Plan  includes  provisions  for 
benefits  in  the  form  of  cash  and  annuities  for  all  partici- 
pants to  be  provided  by  Company  contributions,  partici- 
pants' contributions,  earnings  of  the  Fund  and  dividends 
on  the  Penney  Company  stock  held  by  the  Fund  under  the 
Plan.  It  contains  provisions  for  participants  reaching 
retirement  age  to  receive  in  addition  shares  of  the  Penney 
Company  stock  held  in  the  Fund  (Exs.  125,  127).  As  an 
essential  part  of  the  Plan,  the  Company,  at  the  Plan's  incep- 
tion, sold  to  the  Trustee  200,000  shares  of  its  authorized 
and  unissued  stock  for  $30  per  share  when  the  market  value 
was  $80  per  share  (R.  116,  par.  27)  to  be  held  and  dis- 
tributed pursuant  to  the  terms  of  the  Plan. 

The  Plan  has  been  in  continuous  operation  since  1940. 
When  established,  participants  numbered  1,716.  At  the  end 
of  1953  there  were  1,955  participants.  Between  1940  and 
December  31,  1953,  943  participants  had  left  the  Company 
before  reaching  retirement  status  (R.  231,  par.  28)  and 
had  received  credits  totalling  $13,169,736.56,  of  which 
$5,319,173.34  represented  credits  in  excess  of  their  own 
contributions  (R.  239,  par.  36).  During  the  same  period, 
272  participants  had  left  the  Company  upon  reaching  retire- 
ment status  (R.  231,  par.  28)  and  had  received,  in  the  form 
of  annuities,  credits  totalling  $10,981,476.76,  of  which 
$4,623,728.83  represented  credits  in  excess  of  their  own  con- 
tributions (R.  240,  par.  37).  In  addition  to  these  credits, 
the  Trustee  had,  by  December  31,  1953,  distributed  to  such 
retiring  participants  101,920  shares  of  Penney  Company 
stock  held  by  it  under  the  Plan,  of  which  7,163  shares  were 
delivered  prior  to  the  three-for-one  stock  split  in  1946  (R. 
241,  par.  40).  The  market  value  per  share  of  such  stock  as 
of  July  1  in  each  year  is  shown  in  the  record  (R.  119).  Of 
the  original  200,000  shares  of  Penney  Company  stock  in 
the  Fund,  the  Trustee  on  December  31,  1953,  held  483,754 
shares  of  such  stock,  split  3  for  1,  with  a  total  market  value 
of  $36,039,673  (R.  241). 


The  above  facts  briefly  describe  the  magnitude  and  many 
years  of  operation  of  the  Plan  which  Appellants  seek  to 
destroy. 

Appellants  assert  that  as  former  Penney  Company 
associates  they  were  ' 'forced  by  their  employer  to  become 
participants"  in  the  Plan  (Br.  2,  3).  No  issue  respecting 
duress  exists  of  record  in  this  case.  Employment  by  the 
Penney  Company  has  been  and  is  at  will  (R.  177, 178).  The 
requirement  of  participation  in  the  Plan  is  simply  one  of 
the  conditions  of  employment  for  the  management  staff. 
Many  benefits  resulted  from  such  employment  (Hughes 
R.  349).  As  shown  above,  participation  in  the  Plan  results 
in  substantial  financial  benefits  to  the  participants.  Per- 
sonal contributions  of  participants  are  made  solely  from  the 
liberal  share  of  profits  which  they  receive  under  their  com- 
pensation contracts  with  the  Company  (R.  219,  par.  9,  R. 
225,  par.  15).  As  the  trial  court  found  (R.  245),  ''The  Plan 
is  generous  and  sound." 

The  liberality  of  the  Plan  is  also  demonstrated 
specifically  by  the  fact  that  Appellant  Wells,  who  resigned 
(Ex.  242)  in  1948  at  age  52,  had  total  credits  of  $22,563.48, 
of  which  $13,929.70  were  personal  contributions  and 
$8,633.78  were  other  credits  (R.  171,  172,  246).  Appellant 
Albertsen,  who  was  discharged  (R.  109)  in  1950  at  age  54, 
had  credits  of  $52,967.81,  of  which  $30,213.13  were  personal 
contributions  and  $22,754.68  were  other  credits  (R.  173, 
174,  247). 

Appellants'  asserted  cause  of  action  depends  on  one 
false  premise — that  the  Plan  is  invalid  as  a  lottery,  a  wager- 
ing contract  or  tontine  insurance  policy,  and  therefore  void. 
If  that  premise  falls,  their  whole  case  falls.  Their  claim  of 
relief  also  depends  on  one  false  premise — that  the  Penney 
stock  held  by  the  Trustee  was  purchased  with  the  earnings 
and  compensation  of  the  1940  and  1941  participants.  On 
this  premise  they  claim  that  there  would  be  a  resulting 
trust,  if  the  Plan  should  be  declared  invalid. 

The  first  premise  goes  to  the  merits;  the  second  goes 
only  to  the  relief.    Neither  is  true. 
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Appellants  center  their  fantastic  charge  that  the  Penney 
Plan  is  a  lottery,  wagering  contract  or  a  tontine  insurance 
policy  on  the  operative  effects  of  its  provision  that  only 
participants  who  continue  in  the  service  of  the  Company 
until  they  reach  retirement  status  will  receive  shares  of 
Penney  Company  stock.  Participants  receive  all  their  other 
benefits  under  the  Plan  upon  separation,  regardless  of  when 
their  service  terminates,  regardless  of  age  at  that  time,  and 
regardless  of  whether  they  quit,  are  discharged  or  die. 

These  other  benefits  are  provided  by  contributions  made 
by  the  participants  out  of  the  profit-sharing  portion  of  their 
remuneration,  contributions  made  by  the  Company,  which 
are  measured  by  its  profits,  dividends  on  the  shares  of  stock 
held  by  the  Trustee,  and  earnings  of  the  Fund.  The  Plan 
thus  extends  to  the  area  of  benefits  receivable  upon  retire- 
ment or  earlier  separation,  the  Company's  long  established 
policy  of  providing  incentives  through  profit-sharing.  The 
greater  the  Company's  profits,  the  greater  the  Fund  from 
which  participants '  benefits  come.  The  greater  the  services 
of  the  individual  participant,  store  manager  or  central  or 
branch  office  associate — the  greater  his  responsibilities,  the 
harder  he  works,  the  more  his  store  or  the  Company 
prospers — the  greater  will  be  his  profit-sharing  compensa- 
tion, his  personal  contributions,  his  proportionate  share  of 
the  Company's  contributions  measured  by  profits  and  of 
dividends,  and,  as  a  consequence,  the  greater  will  be  his 
Plan  benefits. 

In  addition,  if  a  participant  continues  in  service  until 
retirement  at  age  60,  he  receives  a  number  of  the  shares  of 
the  Penney  Company  stock  held  by  the  Trustee  in  the  Fund. 
The  exact  number  will  depend  on  the  ratio  of  that  partici- 
pant's personal  contributions  when  he  retires  to  the  total 
personal  contributions  of  all  other  participants  at  that  time. 
The  greater  the  value  of  his  services  over  the  years  in  rela- 
tion to  the  value  of  the  services  of  all  other  participants, 
as  measured  by  that  ratio,  the  more  Penney  Company  shares 
(within  the  limits  specified  by  the  Plan)  he  will  receive  on 
retirement. 


The  false  premise  of  Appellants  that  the  Penney  stock 
held  in  the  Trust  was  purchased  with  the  earnings  and  com- 
pensation of  the  1940  and  1941  participants  does  not  relate 
to  the  merits,  but  only  to  what  the  relief  should  be  if  they 
can  prevail  on  the  merits.  As  we  show  in  detail  below 
(Point  IV),  there  is  no  basis  for  a  resulting  trust.  The 
stock  was  sold  by  the  Company  to  the  Trustee  in  1940  at 
a  price  which  was  only  about  37^/^%  of  its  market  value  at 
that  time  (a  detail  which  Appellants  overlook).  The  Trus- 
tee, in  strict  accordance  with  the  Plan,  borrowed  from  a 
bank  the  money  to  pay  for  the  stock.  The  Trustee  then 
paid  off  the  loan  out  of  funds  in  the  Trust.  It  is  true  that 
the  trust  funds  resulted  in  part  from  contributions  made 
by  participants,  in  part  from  contributions  made  by  the 
Company,  and  in  part  from  dividends  on  the  stock  so  pur- 
chased (and  it  is  freely  conceded  that  the  entire  Plan  con- 
stituted one  of  the  terms  of  employment  of  the  participants). 
But  this  does  not  change  the  fact  that  it  was  trust  moneys, 
not  participants'  moneys,  that  paid  off  the  loan  incurred 
to  purchase  the  stock.  The  cost  of  the  stock  on  the  books 
of  the  Fund,  as  shown  in  Point  IV,  will  be  entirely  covered 
by  Company  payments,  and  dividends  on  the  stock  paid 
prior  to  September,  1941. 

The  purchase  of  the  Penney  Company  stock  was  a 
wonderful  investment  for  the  Trust.  It  has  yielded  in 
dividends  alone  (in  which  participants  have  shared,  includ- 
ing these  Appellants  before  they  left  the  service  of  the 
Company)  far  more  than  the  original  cost  of  the  stock. 
The  stock  is  an  asset  of  the  Trust  and  held,  in  accordance 
with  the  terms  of  the  Plan,  for  the  benefit  of  all  partici- 
pants, present  and  future. 


I.    THE  PROFIT-SHARING  RETIREMENT  PLAN  IS 
VALID  AND  LEGAL. 

A.  There  Is  No  Merit  to  Appellants'  Contention 
That  Stock  Is  Distributed  to  Participants  in  a  Manner 
Contrary  to  New  York  Law  and  Public  Policy. 

(See  Appellants'  Specifications  of  Error  Nos.  1,  2,  3,  and  5) 

Appellants  contend  that  the  trial  court  erred  in  not 
finding  that  the  Plan  and  Trust  Agreement  provide  bene- 
fits contingent  on  the  predecease,  discharge  and  withdrawal 
of  participants ;  they  also  contend  that  the  trial  court  did 
not  make  any  finding  to  the  contrary  (Specification  of  Error 
No.  1,  Br.  15;  Br.  20). 

To  the  extent  that  this  contention  is  directed  to  any 
alleged  insufficiency  in  the  findings  it  should  be  disregarded 
because  the  trial  court  entered  detailed  findings  setting 
forth  the  provisions  of  the  Plan,  showing  how  the  shares 
of  stock  are  held  by  the  Trustee,  the  participants  entitled 
to  receive  them  and  the  formula  for  determining  the  num- 
ber of  shares  distributable  to  retiring  participants,  and 
concluded  that  the  stock  provisions  of  the  Plan  are  valid 
and  legal  (R.  235,  236,  238  pars.  33  and  34,  R.  241  par.  40, 
R.  242  par.  41,  R.  244  par.  45,  R.  250  and  251).  These  find- 
ings amply  support  the  trial  court's  conclusion.  See  Carr 
V.  Yokohama  Specie  Bank,  Limited,  200  F.  2d  251,  254,  255 
(9th  Cir.  1952). 

Appellants  refer  to  the  method  used  in  determining  the 
number  of  shares  of  stock  to  be  distributed  to  each  retiring 
participant  (Br.  20).  They  incorrectly  state  that  the 
amount  of  stock  is  determined  by  the  ratio  of  a  participant's 
credits  to  the  credits  of  all  participants,  whereas  the  ratio 
used  is  that  of  participant's  personal  contributions  to  per- 
sonal contributions  of  all  participants  (Ex.  125,  Art.  10,  pp. 
29-30). 

Appellants  misinterpret  the  Plan  when  they  attempt 
to  make  it  appear  that  an  increase  in  the  percentage  (i.e. 


the  percentage  resulting  from  the  foregoing  ratio)  of  each 
remaining  participant  and  therefore  an  increase  in  the 
number  of  shares  to  be  received  upon  retirement  is  certain 
to  result  if  the  contributions  of  other  participants  who  leave 
the  Company  are  withdrawn  (Br.  20-27).  Such  a  result 
does  not  necessarily  follow. 

The  Plan  was  intended  to  be  and  is  a  continuing  Plan. 
The  original  Plan  participants  did  not  constitute  a  fixed 
class  but  Plan  participants  constitute  an  open-end  class 
into  which  new  participants  enter  to  take  the  place  of  par- 
ticipants who  retire  or  who  leave  the  employ  of  the  Com- 
pany before  attaining  retirement  status.  New  participants 
also  enter  the  Plan  as  the  operations  of  the  Penney  Com- 
pany expand  and  the  number  of  stores  increases.  There  is  a 
constant  flow  of  participants  into  and  out  of  the  Plan.  As 
stated  earlier,  in  1940,  when  the  Plan  was  established,  there 
were  1,716  participants.  At  the  end  of  the  year  1953,  there 
were  1,955  participants.  The  number  of  new  participants 
entering  the  Plan  from  1940  to  1953  was  1,454  as  against 
1,215  leaving  the  Company  on  retirement  or  earlier  separa- 
tion (R.  231,  232). 

Each  participant  contributes  annually  to  the  Plan  20% 
of  his  profit-sharing  compensation  for  each  year  (33%% 
for  1940  and  1941),  which  compensation,  in  turn,  depends 
primarily  on  his  performance  (R.  219  par.  9 ;  R.  225  par.  15 ; 
Hughes,  R.  348-350).  Each  participant's  percentage  (as 
stated  above,  the  ratio  of  his  contributions  to  the  total  of  all 
participants'  contributions)  varies  from  year  to  year.  The 
increases  or  decreases  in  any  participant's  percentage  are 
the  result  of  many  factors  arising  from  the  normal  opera- 
tions of  a  business  having  the  character  and  magnitude  of 
J.  C.  Penney  Company  (R.  217,  par.  6). 

Some  stores  make  larger  profits  than  others.  In  general, 
the  more  efficient  managers  have  the  more  profitable  stores 
and  accordingly  receive  the  larger  amounts  of  profit-sharing 
compensation.  Such  managers  are  promoted  to  larger 
stores ;  as  a  result  their  profit-sharing  compensation,  and, 
therefore,  their  contributions  to  the  Plan,  tend  to  increase 
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faster  than  those  of  other  participants.  The  profits  of  an 
individual  store,  and,  therefore,  the  profit-sharing  compen- 
sation of  the  manager,  may  increase  or  decrease  from  time 
to  time  by  reason  of  changes  in  the  economic  condition  of 
the  community  in  which  the  store  is  located,  or  may  change 
by  reason  of  enlargement,  modernization  or  relocation  of  a 
store  (Ex.  155,  third  page).  As  new  stores  are  opened,  the 
number  of  participants  increases  and,  as  the  managers  of 
these  stores  commence  to  make  contributions  under  the  Plan 
out  of  their  profit-sharing  compensation,  the  percentage  of 
each  other  participant  in  the  Plan  is  atfected.  When  a  store 
manager  dies  or  leaves  the  Company's  employ,  another 
associate  must  be  transferred  to  take  his  place.  This  may 
necessitate  further  moves  in  other  stores.  Fluctuations  from 
year  to  year  in  the  profits  of  the  Company  as  a  whole,  and 
additions,  promotions  and  other  changes  in  assignments  in 
the  central  and  branch  ofiices  also  result  in  changes  in  the 
profit-sharing  compensation  received  by  the  respective 
participants  in  such  offices  and  corresponding  changes  in 
the  amount  of  their  contributions  to  the  Plan.  The  com- 
posite effect  of  all  the  foregoing  factors  determines  the 
changes  that  take  place  from  year  to  year  in  the  percentage 
of  each  participant. 

In  general,  over  a  period  of  years  each  participant's  con- 
tributions will  reflect  the  extent  to  which  his  services,  meas- 
ured either  by  the  profits  of  the  individual  store  managed 
by  him  or  by  the  responsibilities  assigned  to  him  in  the 
central  and  branch  offices,  are  of  value  to  the  Company. 
Whether  his  percentage  will  increase  or  decrease,  however, 
will  depend  not  only  on  his  own  performance  and  his  own 
contributions  to  the  Plan,  but  also  on  the  contemporaneous 
performances  of  approximately  1,900  other  participants. 
Of  the  total  number  of  participants,  some  are  advancing 
faster  than  others ;  some  may  be  retrograding. 

That  a  participant's  percentage  does  not  necessarily 
increase  from  year  to  year  by  reason  of  withdrawals,  is 
demonstrated  by  the  following  examples  of  cases  where 
almost  identical  amounts  of  personal  contributions  pro- 


duced  decreased  percentages,  resulting  in  the  issuance  of 
fewer  shares  of  stock. 


Date  of  Personal  Shares 

Participant  Retirement      Contributions  Percentage       Received 


July  1, 1950  $34,329  .001343131736  604 
July  1, 1951  $36,390  .001262215245  568 


July  1, 1953  $36,572  .001107257434  498 


Wood 
(Ex.  72) 

Hotchkiss 
(Ex.  73) 

Hedenquist   July  1, 1952  $36,013  .001162615318  523 
(Ex.  313) 

Lowry 
(Ex.  315) 


During  this  period  (1950-1953)  many  participants  with- 
drew from  and  many  others  entered  the  Plan  (R.  167). 

From  the  point  of  view  of  the  individual  participant, 
there  is  no  way  of  determining  in  advance  whether  his 
percentage  will  be  larger  or  smaller  from  year  to  year.  The 
composite  contribution  potential  of  approximately  1,900 
participants  is  as  likely  to  be  improved  as  it  is  to  be 
impaired  by  reason  of  some  participants  withdrawing  from 
the  Company.  That  result  would  not  be  affected,  one  way 
or  the  other,  by  the  fact  that  the  withdrawing  participants 
had  not  attained  retirement  status  and  so  received  no  stock. 

The  percentage  of  a  participant  does  not  necessarily 
increase  the  longer  he  remains  in  the  Plan.  Sometimes  it 
works  the  other  way.  For  example  when  Mr.  Binzen,  who 
received  identical  compensation  with  Mr.  Hughes  while 
they  were  both  participants  in  the  Plan  and  made  identical 
contributions  to  the  Plan,  retired  in  1950  with  total  credits 
of  $271,603.19,  his  percentage  was  larger  than  was  Mr. 
Hughes'  percentage  when  he  retired  in  1951  with  total 
credits  of  $307,162.05.  Mr.  Binzen  received  2,779  shares, 
and  Mr.  Hughes  received  2,755  shares  (Exs.  72,  73). 

Appellants'  statement  (Br.  20)  to  the  effect  that  the 
more  participants  who  left  the  Company  before  60,  the 
greater  the  stock  ''awards"  to  remaining  participants  is 
misleading.    It  is  of  course  true  that  any  stock  not  issued 
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to  retiring  participants  is  held  in  the  Fund  for  distribution 
to  participants  in  the  Plan  who  thereafter  reach  retirement 
status,  regardless  of  when  such  participants  enter  the  Plan. 
Any  attempt  to  convey  the  impression  that  a  limited  or 
specific  group  of  participants  would  benefit  is  unjustified. 
The  Plan  was  formulated  and  presented  to  stockholders  as 
one  under  which  present  and  future  associates  would  par- 
ticipate and  under  which  shares  of  stock  would  be  available, 
for  dividend  credits  and  for  distribution  to  retiring  par- 
ticipants, over  a  long  period  of  years  (Ex.  55). 

1.  The  validity  of  the  Plan  including  the  foregoing 
stock  provisions  is  established  by  its  express  approval 
by  the  Treasury  Department  and  by  many  court  deci- 
sions approving  plans  containing  similar  provisions. 

On  August  23, 1940  the  Company  transmitted  the  Profit- 
Sharing  Retirement  Plan,  together  with  the  Trust  Agree- 
ment, to  the  Treasury  Department  requesting  an  official 
ruling  that  the  Plan  met  the  requirements  for  exemption 
as  an  employees'  trust  under  Section  165  of  the  Internal 
Revenue  Code  of  1939  (Ex.  310).  In  a  ruling  in  which  the 
pertinent  provisions  of  the  Plan  were  reviewed,  including 
the  formula  and  provisions  for  distribution  of  the  shares 
of  Company  stock  only  to  participants  reaching  retirement 
status,  the  Commissioner  of  Internal  Revenue  concluded 
that  the  Plan  qualified  under  Section  165,  stating  in  part 
(Ex.  310) : 

''Based  on  the  foregoing  it  is  the  opinion  of  this 
office  that  the  Profit-Sharing  Retirement  Plan  of  J.  C. 
Penney  Company  is  an  employees'  trust  under  Sec- 
tion 165  of  the  Internal  Revenue  Code.  The  income 
of  such  trust  is  exempt  from  the  Federal  Income 
Tax." 

Subsequent  to  the  amendment  of  Section  165  by  the  Rev- 
enue Act  of  1942,  the  Treasury  Department  on  or  about 
December  21,  1944  issued  a  ruling  that  the  Plan  met  the 
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requirements  of  Section  165(a)  of  the  Internal  Revenue 
Code  as  amended  and  therefore  qualified  as  an  employees' 
trust  entitled  to  exemption  from  Federal  Income  Tax. 
The  Treasury  Department  has  also  determined  that  amend- 
ments to  the  Plan  submitted  to  it  from  time  to  time  did  not 
affect  the  Plan's  continued  qualification  as  an  employees' 
trust  entitled  to  exemption  from  Federal  Income  Tax 
under  the  applicable  provisions  of  Section  165  of  the  Inter- 
nal Revenue  Code,  and  the  Plan  has  so  qualified  at  all  times 
since  its  adoption  (R.  232,  251). 

The  approval  of  the  Plan  by  the  Treasury  Department 
is  highly  persuasive  of  its  validity. 

The  validity  of  the  Plan  is  further  indicated  by  many 
rulings  and  cases  expressly  approving  reallocation  of 
actual  forfeitures  under  employee  benefit  plans  of  other 
companies.  Before  considering  these  authorities  it  should 
be  noted  that  in  the  Penney  Company  Profit-Sharing 
Retirement  Plan  there  is  no  forfeiture.  No  stock  is  cred- 
ited to  any  participant's  account  at  any  time  (R.  235).  All 
stock  is  held  in  the  Fund  for  distribution  only  to  those  par- 
ticipants who  reach  retirement  status.  A  forfeiture  pre- 
supposes the  existence  of  a  right  which  can  be  forfeited. 
Here  neither  the  estate  of  a  deceased  participant  nor  a  par- 
ticipant separating  before  reaching  retirement  status  had 
any  right  to  receive  stock  which  could  be  forfeited. 

Even  if  there  were  some  merit  in  Appellants'  contention 
(R.  180)  that  "forfeiture"  resulted  from  the  failure  of 
participants  leaving  the  Company  before  attaining  retire- 
ment status  to  receive  stock,  no  invalidity  would  therefore 
attach  to  the  Plan,  In  profit-sharing  plans  (as  distinguished 
from  pension  plans  where  benefits  must  be  actuarially 
determined)  reallocation  of  forfeitures  is  permitted.  The 
only  limitation  on  reallocation  of  forfeitures  in  connection 
with  a  profit-sharing  plan  is  that  such  reallocation  shall  not 
be  discriminatory  in  favor  of  officers,  shareholders,  super- 
visors, or  highly  compensated  employees.  The  Penney  Plan 
involves  no  such  discrimination.  (See  pages  44  et  seq. 
below.)  Rev.  Rul.  33,  C.  B.  1953-1,  267,  280,  provides  in 
part  as  follows ; 
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"(1)  Application  of  forfeitures. — Funds  under  a 
qualified  plan  arising  from  forfeitures  because  of 
termination  of  service,  or  other  reason,  must  not  be 
allocated  to  the  remaining  participants  in  a  manner 
that  will  effect  the  prohibited  discrimination.  In  a 
pension  plan,  this  requirement  is  met  by  complying 
with  the  rule  regarding  definitely  determinable  benefits, 
to  wit:  'Benefits  are  not  definitely  determinable  if 
funds  arising  from  forfeitures  on  termination  of  ser- 
vice, or  other  reason,  may  be  used  to  provide  increased 
benefits  for  the  remaining  participants  instead  of  being 
used  to  reduce  the  amount  of  contributions  by  the 
employer.'  Similarly,  in  a  stock  bonus  or  profit-shar- 
ing plan  the  contribution  formula  may  provide  that 
forfeitures  be  used  to  reduce  the  employer  contribu- 
tions which  would  otherwise  be  required  by  the  formula, 
but  such  application  of  forfeitures  is  not  mandatory 
in  such  plans.  Nevertheless,  it  should  be  observed  that 
whatever  provision  is  made  for  absorbing  forfeitures 
under  a  stock  bonus  or  profit-sharing  plan  the  pro- 
hibited discrimination  must  not  result." 

In  an  article  *' Discrimination  Problems  in  the  Drafting 
and  in  the  Operation  of  Pension  and  Profit-Sharing  Plans" 
by  Emanuel  L.  Gordon,  New  York  University  Fourteenth 
Annual  Institute  on  Federal  Taxation  (1956)  page  1153,  the 
author  states  (p.  1173) : 

''Under  both  the  old  (Reg.  118  par.  39.165-l(a)  (2)) 
and  the  proposed  (Prop.  Reg.  1.401-1  (b)  (l)(ii))  regu- 
lations, the  employer's  contribution  to  the  plan  (if  there 
is  one  in  the  year  in  question)  must  be  allocated  to 
participating  employees  in  accordance  with  a  fixed 
formula.  Even  under  the  old  regulations,  however, 
forfeitures  might  have  been  used  to  reduce  contribu- 
tions called  for  by  the  formula,  although  normally  they 
were  reallocated  among  the  remaining  participants. 
Clearly,  the  employer's  option  as  to  handling  for- 
feitures continues  under  the  proposed  regulations." 

In  an  article  "Advantages  and  Disadvantages  of  Pen- 
sion, Profit-Sharing  and  Stock  Bonus  Plans:  a  Case  Study" 
by  Meyer  M.  Goldstein,  New  York  University  Fourteenth 
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Annual  Institute  on  Federal  Taxation  (1956)  page  1225,  the 
author  states  (p.  1233) : 

**It  may  be  argued  (and  correctly)  that  forfeitures 
under  a  profit-sharing  plan  may  be  reallocated  among 
the  remaining  participants  thus  increasing  their 
distributive  portions  under  the  plan.  That  is  so  but 
only  if  the  reallocation  does  not  result  in  discrimination 
in  favor  of  employees  who  are  officers,  shareholders, 
supervisors  or  highly  compensated." 

The  "Specimen  Profit-Sharing  Plan  and  Trust  Agree- 
ment" prepared  by  the  Committee  on  Pension  and  Profit- 
Sharing  Trusts  of  the  Section  of  Real  Property,  Probate 
and  Trust  Law,  American  Bar  Association,  constituting 
the  report  of  the  Committee  for  1947,  appearing  in  Pren- 
tice-Hall Pension  and  Profit-Sharing  Service,  page  8163, 
provides  (p.  8185,  par.  9.7  referring  to  p.  8180,  par.  6.8) 
that  the  amounts  of  any  forfeitures  shall  be  pro  rated 
among  the  other  members'  accounts  in  the  proportion  which 
the  amount  of  each  member's  account  bears  to  the  total  of 
the  amounts  in  all  of  the  members'  accounts. 

In  Prentice-Hall  Pension  and  Profit-Sharing  Service, 
page  4084,  paragraph  4174,  page  4084  it  is  stated: 

'^Use  of  forfeited  interests. —  It  is  not  unusual  for 
plans  to  provide  that  employees'  interests  in  the 
employer's  contributions  shall  be  forfeited  at  sever- 
ance of  employment,  death  or  for  other  reasons.   *  *  * 

n*  *  *  rjij^g  usual  procedure  under  profit-sharing 
and  stock  bonus  trusts  is  to  use  forfeited  amounts  to 
provide  additional  benefits  for  the  remaining  partici- 
pants.    *   *   *" 

R^an  School  Retirement  Trust,  Bank  of  America 
National  Trust  and  Savings  Association,  Trustee,  24  T.  C. 
127,  No.  17,  April  29, 1955  (Acq.  C.  B.  1955-2,  p.  9)  involved 
a  profit-sharing  retirement  plan  where  the  amount  of  bene- 
fits an  employee  failed  to  receive  (due  to  ceasing  partici- 
pation prior  to  the  period  prescribed  for  full  benefits) 
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was  to  be  reallocated  among  remaining  participants  serv- 
ing the  required  period.  Originally  there  were  115  partic- 
ipants, 5  of  whom  were  officers.  Initial  contributions  to 
the  trust  for  the  5  officers  amounted  to  $5,954.80  and  for 
rank  and  file  employees  $70,676.27.  As  of  October  31,  1951 
there  were  10  remaining  participants,  5  of  whom  were 
officers,  and  the  fund  had  been  credited  or  distributed  as 
follows:  $52,603.80  had  been  credited  to  the  accounts  of 
the  5  officers ;  $19,134.32  had  been  credited  to  the  accounts 
of  the  remaining  5  employees ;  and  $19,075.36  had  been  paid 
out  to  terminated  employees.  The  Tax  Court  held  that 
there  was  no  prohibited  discrimination  in  favor  of  the 
officers  and  that  the  trust  was  exempt  under  165(a)  of  the 
Internal  Eevenue  Code,  stating  in  part  (No.  17,  p.  8) : 

"The  respondent  did  not  argue  that  the  vesting 
provisions  and  the  method  of  distributing  forfeitures 
used  here  were  inherently  discriminatory.  Those  pro- 
visions, however,  are  the  cause  of  the  alleged  discrim- 
inatory division  of  the  trust  funds.  But  such  provisions 
as  were  present  here  would  in  any  plan  inevitably 
operate  to  give  all  permanent  employees  (including 
both  officers  and  rank  and  file  employees)  a  preferred 
position  over  that  group  of  employees  among  which 
turnovers  are  frequent.  If  there  is  any  discrimination 
here,  it  would  seem  to  be  in  favor  of  the  permanent 
employees  as  against  the  impermanent  employees,  but 
that  is  not  the  type  of  discrimination  contemplated  by 
the  statute." 

In  Commissioner  of  Internal  Revenue  v.  Produce 
Reporter  Co.,  207  F.  2d  586  (7th  Cir.  1953),  affirming  deci- 
sion in  18  T.  C.  69,  the  Court  held  that  the  two  trusts 
involved  were  exempt  under  section  165(a).  The  Tax 
Court  opinion  disclosed  that  both  trusts  contained  the  fol- 
lowing provisions: 

"6.  That,  in  the  event  any  Member  resigns  from 
the  employ  of  said  Company,  said  Member's  interest 
automatically  accrues  to  the  benefit  of  all  remaining 
Members,  and  will  be  promptly  distributed  to  all  such 
Members  in  the  proportion  that  their  term  of  con- 
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tinuous  employment  bears  to  the  total  terms  of  con- 
tinuous employment  of  all  other  Members"  (18  T.  C. 
69,  71). 

In  H.  8.  D.  Co.  V.  Kavanagh,  Collector  of  Internal  Rev- 
enue, 191  F.  2d  831  (6th  Cir.  1951)  the  issue  was  whether 
contributions  to  two  trusts  for  employees  set  up  by  the 
appellant  were  deductible  in  computing  excess  profits  tax. 
The  District  Court  held  that  the  contributions  were  not 
deductible  because  of  discrimination  in  favor  of  executive 
employees,  two  of  whom  were  substantial  stockholders  of 
the  corporation.  The  judgment  of  the  District  Court  was 
reversed  by  the  Court  of  Appeals.  The  District  Court's 
opinion  contains  the  following  reference  to  the  forfeiture 
provisions  in  the  trusts  (88  F.  Supp.  64,  69) : 

"15.  The  rights  of  the  employees  under  this  plan 
were  forfeitable  at  the  time  the  taxpayer  contributed 
thereto  for  the  reason  that  the  employees'  trust  agree- 
ment provided  that  when  an  employee  voluntarily  or 
involuntarily,  left  his  employment  with  the  company 
for  any  reason  except  cause  (which  is  gross  miscon- 
duct, dishonesty  or  insubordination)  he  would  receive 
10%  of  the  contributions  standing  to  his  account  for 
each  year  of  service  up  to  five  years  and  5%  of  such 
contributions  for  each  year  over  five  years  and  100% 
of  such  contributions  only  at  or  after  10  years  and  the 
parties  stipulated  that  the  provisions  of  the  Execu- 
tive Trust  Agreement,  as  amended,  as  to  payment  of 
benefits  to  beneficiaries  and  terminations  were  the 
same  as  provided  for  beneficiaries  of  the  employees' 
trust." 

In  passing  on  the  propriety  of  the  reallocation  of  forfei- 
tures to  remaining  beneficiaries  the  Court  of  Appeals 
stated  (p.  843) : 

"*  *  *  As  to  the  forfeitures,  they  were  forfeitures 
to  the  trust  itself.  The  trust  agreement  provides  that 
no  part  of  the  trust  funds  can  go  to  anyone  except  the 
beneficiaries.  They  received  all  of  the  benefits  and 
assets.    None  of  the  assets  of  the  trusts  was  forfeited 
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to  appellant.  The  forfeitures  above  mentioned  were 
forfeitures  of  a  portion  of  the  interest  of  specific  bene- 
ficiaries which  would  occur  under  the  terms  of  the 
trust,  if  they  left  the  employ  of  the  company  within 
ten  years.  Such  money  would  remain  in  the  trust  and 
would  accrue  to  the  benefit  of  the  remaining  partici- 
pants. Neither  appellant  taxpayer  or  its  executives 
or  stockholders  would  profit  thereby.  The  termina- 
tion and  forfeiture  provisions  of  iDoth  trusts  were 
identical;  and,  with  respect  to  such  provisions,  all 
employees  in  both  trusts  have  been  treated  identically. 
Neither  the  taxpayer  nor  the  Trustee  could  control  the 
operation  of  the  termination  and  forfeiture  provisions ; 
and  forfeitures  occurred  in  both  trusts. ' ' 

The  case  of  Schaefer  v.  Bowers,  50  F.  2d  689  (2d  Cir. 
1931)  involved  a  five  year  contributory  stock  subscription 
plan  of  the  Standard  Oil  Company  of  New  Jersey.  Judge 
Learned  Hand  held  that  the  plan  was  an  exempt  employees' 
trust  under  Section  219(f)  of  the  Eevenue  Act  of  1926, 
which  was  a  predecessor  of  Section  165  of  the  Internal 
Revenue  Code  of  1939.  The  plan  provided  that  if  an 
employee's  services  were  terminated  voluntarily  or  if  he 
was  discharged  for  cause  he  was  to  receive  only  his  own 
contributions  back  with  interest,  or  at  the  option  of  the 
trustees  an  equivalent  in  shares,  and  the  court  stated  (p. 
690): 

"Any  shares  or  money  accruing  through  with- 
drawals swelled  the  fund  as  a  whole,  and  at  its  'ter- 
mination the  fund  shall  forthwith  be  liquidated  by  the 
distribution  of  all  the  stock  and  cash  therein  to  and 
amongst  the  then  participants'  *  *  *" 

Even  in  situations  where  a  trust  for  employees  has  not 
been  qualified  under  Section  165  of  the  Internal  Revenue 
Code  the  employer  has  been  permitted  to  take  a  deduction 
for  contributions  to  the  trust  without  any  criticism  by  the 
courts  with  respect  to  provisions  of  the  trust  for  realloca- 
tion of  forfeitures  to  remaining  participants.  See  Com- 
missioner of  Internal  Revenue  v.  Surface  Combustion  Cor- 
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poration,  181  F.  2d  444,  445  (6th  Cir.  1950) ;  Gus  Blass  Co., 
9  T.  C.  15,  45  (1947) ;  Harold  G.  Perkins,  8  T.  C.  1051,  1053 
(1947);  Julian  Robertson,  6  T.  C.  1060,  1063  (1946);  and 
Gisholt  Machine  Co.,  4  T.  C.  699,  702  (1945). 

In  the  Gus  Blass  Co.  case  referred  to  above  the  Tax 
Court  stated  with  respect  to  reallocation  of  forfeitures  as 
follows  (p.  45) : 

ii*  *  *  rpj^g  agreement  not  only  states  that  the  fund 
is  for  the  sole  and  exclusive  benefit  of  the  employees, 
without  any  right  of  reverter  in  the  petitioner,  but 
also,  with  respect  to  employees  who  might  forfeit  their 
their  rights  therein  by  leaving  the  employment,  it  pro- 
vides that  the  shares  allotted  to  them  shall  be  dis- 
tributed among  the  remaining  employees." 

In  the  case  of  Harold  G.  Perkins,  supra,  the  Tax  Court 
summarized  provisions  relative  to  reallocation  of  forfei- 
tures as  follows  (p.  1053) : 

"A  trust  indenture  in  accordance  with  the  resolu- 
tion was  executed  on  September  30,  1941.  It  pro- 
vided that  if  any  beneficiary,  within  five  years  from 
the  date  of  the  creation  of  the  trust  for  his  benefit, 
should  voluntarily  leave  the  employ  of  Nash,  except 
on  account  of  illness  or  incapacitating  disability,  or 
if  within  that  period  his  employment  by  Nash  should 
cease  through  fault  of  his  own  as  determined  by  the 
advisory  committee,  then  the  amount  of  benefits 
which  he  should  be  entitled  to  receive  from  the  pay- 
ments by  Nash  should  equal  one-half  of  that  prop- 
erty held  for  his  benefit  in  the  trust.  Any  portion 
not  paid  to  him  was  to  be  held  for  the  benefit  of  the 
other  trust  beneficiaries.  The  trust  beneficiaries 
had  the  right  to  designate  death  beneficiaries  under 
any  contracts  of  insurance  held  for  their  benefit." 

2.  The  New  York  State  Legislature  has  authorized 
numerous  public  pension  or  retirement  plans  provid- 
ing benefits  contingent  upon  service  during  a  specified 
time  or  until  a  specified  age. 

An  example  of  the  type  of  legislation  last  above  referred 
to  is  the  State  Teachers  Retirement  System  for  Public 
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School  Teachers,  16  McKinney's  Consolidated  Laws  of 
New  York,  Education  Law,  Part  1,  (Sections  510,  511,  512, 
516,  517)  which  is  a  contributory  plan  providing  benefits 
after  service  for  a  specified  period  or  to  a  given  age.  If 
an  employee  withdraws  or  dies  before  satisfying  the  service 
or  age  requirements  he  or,  in  case  of  death,  his  estate, 
receives  no  benefits  under  the  plan,  but  receives  only  the 
amount  of  the  employee's  contributions. 

For  other  illustrations  of  plans  authorized  by  the  legis- 
lature where  benefits  are  contingent  on  service  as  above 
indicated,  see:  Retirement  Of  Officers  And  Employees  By 
The  Justices  Of  The  Appellate  Division,  First  Department 
(29  McKinney's  Laws,  Judiciary  Law,  Section  108); 
Retirement  Of  Officers  And  Employees  By  The  Judges  Of 
The  County  Court  of  Kings  County  (29  McKinney's  Laws, 
Judiciary  Law,  Section  207) ;  Retirement  Of  Officers  And 
Employees  By  The  Judges  Of  The  Court  Of  General 
Sessions  Of  The  County  Of  New  York  (29  McKinney's 
Laws,  Judiciary  Law,  Section  208) ;  Retirement  Of  Officers 
And  Employees  In  the  State  Civil  Service  (9  McKinney's 
Laws,  Civil  Service  Law,  Art.  4,  Sections  58,  61). 

The  case  of  Blatter  of  Bristol,  93  Misc.  626,  158  N.  Y.  S. 
503  (1916),  affirmed  173  App.  Div.  545,  160  N.  Y.  S.  410 
(1916),  involved  the  Yonkers  Public  School  Teachers' 
Retirement  Fund  held  by  trustees.  The  fund  was  made 
up  of  the  following:  donations,  legacies  and  gifts;  1%  per 
annum  of  teachers'  salaries;  5%  annually  of  excise  moneys 
received  by  the  City ;  and : 

'^Fourth.  All  forfeitures  or  deductions  of  or  from 
the  salaries  of  those  in  the  service  who  are  members 
of  the  association."  (p.  629) 

In  passing  on  the  rights  of  the  participants  in  the  fund 
in  the  possession  of  the  trustees,  the  Court  held  that  the 
members  acquired  no  vested  right  in  the  funds  and  that 
until  reaching  retirement  status  their  interest  in  the  fund 
was  a  mere  expectancy. 
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These  plans  for  public  employees  show  that  the  public 
policy  of  the  State  of  New  York  sanctions  provisions  in 
pension  or  retirement  plans  which  provide  for  forfeitures 
swelling  the  pension  or  retirement  fund. 

Similarly,  under  the  act  providing  for  Retirement  of 
Civil  Service  Employees  (5  U.  S.  C.  A.  Sec.  691  et  seq.) 
compulsory  deductions  of  a  certain  per  cent  of  employees' 
salaries  are  made  and  paid  over  to  the  Civil  Service  Fund, 
and  the  fund  including  earnings  thereon  is  used  to  provide 
annuities  on  retirement  or  specified  disability.  In  the  event 
of  the  death  of  a  participant  before  the  prescribed  minimum 
service  period,  he  forfeits  all  interest  in  the  fund  except  the 
right  to  receive  back  the  deductions  from  his  salary  with 
interest  thereon. 

3.  (a)  The  Penney  Profit-Sharing  Retirement 
Plan  does  not  involve  life  insurance  and  bears  no 
resemblance  to  a  tontine  life  insurance  policy. 

There  is  no  basis  for  Appellants'  argument  that  the 
Plan  is  subject  to  the  New  York  Insurance  Law,  Section 
146,  relating  to  insurable  interest,  or  Section  200,  Sub- 
division 5,  relating  to  retirement  systems  (Specification  of 
Error  No.  3,  Br.  16;  Br.  33).  Here  we  are  dealing  with  a 
profit-sharing  retirement  plan — not  a  life  insurance  policy. 
No  participant  obtains  any  insurance  on  the  life  of  another 
participant.  The  Plan  is  not  in  any  sense  a  contract  of 
insurance,  was  not  organized  under  the  Insurance  Law, 
and  is  not  subject  to  that  law.  The  inapplicability  of  the 
Insurance  Law  is  shown  by  the  case  of  Colaizzi  v.  Penn- 
sylvania Railroad,  208  N.  Y.  275,  101  N.  E.  859  (1913) 
where  the  Pennsylvania  Railroad  was  held  not  to  be  engaged 
in  the  business  of  insurance  even  though  it  maintained  a 
contributory  relief  fund  for  employees  under  which  benefits 
were  payable  upon  disability  or  death. 

There  is  nothing  in  the  law  which  requires  that  the  Plan 
be  qualified  under  Section  200.  Qualification  under  the 
provisions  of  this  Section  is  not  in  any  sense  mandatory. 
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The  group  annuity  contracts  held  by  the  Trustee  under  the 
Plan  (Ex.  309)  are  of  course  subject  to  the  apjiroval  of 
the  Superintendent  of  Insurance  in  accordance  with  Section 
154  of  the  New  York  Insurance  Law. 

Furthermore,  even  if  Section  200  of  the  New  York 
Insurance  Law  were  in  any  way  applicable  to  the  Plan,  no 
change  would  have  had  to  be  made  in  any  of  its  features 
which  are  challenged  in  this  action  because,  as  stated  above, 
the  Plan  is  not  an  insurance  contract,  and  the  insurable 
interest  requirement  of  Section  146  is  not  relevant. 

Appellants  attempt  to  impute  invalidity  to  the  Plan 
on  the  ground  that  it  involves  a  tontine  contract  (Br.  32). 

Tontine  insurance  is  defined  in  Richards  on  Insurance 
Law  (3rd  Ed.  1915),  Sec.  21,  page  24,  as  follows: 

*'A  tontine  policy  is  one  in  which  it  is  agreed  that 
certain  accumulations  or  profits  of  the  business  shall 
be  apportioned  among  those  of  the  insured  of  a  cer- 
tain class  surviving,  at  certain  intervals;  for  example, 
every  ten,  fifteen,  or  twenty  years.  The  lapsed  policies 
of  the  class  forfeit  their  reserve  and  dividends  to  the 
survivors.  A  tontine  dividend  is  the  distribution  of 
such  profits  among  the  survivors  who  are  entitled  to 
it  after  the  given  period.  A  semi-tontine  policy  is  one 
in  which  it  is  agreed  that  the  dividends  only  shall  be 
apportioned  among  the  survivors  of  the  class." 

In  the  Penney  Plan  there  is  no  fixed  class,  there  is  no 
specified  period  of  time,  there  is  no  forfeiture,  there  is  no 
accumulation  of  profits,  insurance  is  not  present,  the  pur- 
pose of  the  Plan  is  to  compensate  for  services  rendered 
and  all  Plan  benefits  are  based  upon  services  performed. 
It  is  apparent  that  the  Penney  Company  Profit-Sharing 
Eetirement  Plan  has  no  similarity  to  tontine  insurance. 

(b)    Tontine  life  insurance  policies  have  never  been 
declared  wagering  contracts  in  New  York. 

Contrary  to  Appellants'  assertion  (Specification  of 
Error  No.  3,  Br.  16;  Br.  33,  34),  no  decision  in  the  State 
of  New  York  has  been  found  which  holds  that  a  tontine 
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insurance  policy  constitutes  a  wager  or  gambling  contract. 
In  fact,  rights  and  obligations  under  contracts  of  insurance 
issued  prior  to  1907  containing  provisions  for  tontine 
accumulations  were  regularly  enforced  in  the  courts  of  the 
State  of  New  York.  Simmons  v.  New  York  Life  Insurance 
Company,  38  Hun.  309  (N.  Y.  Sup.  Ct.  1885) ;  Bogardus  v. 
New  York  Life  Insurance  Co.,  101  N.  Y.  328,  4  N.  E.  522 
(1886) ;  Uhlman  v.  New  York  Life  Insurance  Co.,  109  N.  Y. 
421,  17  N.  E.  363  (1888) ;  Columbia  Bank  v.  The  Equitable 
Life  Assurance  Society  of  the  United  States,  79  App.  Div. 
601,  80  N.  Y.  S.  428  (1st  Dept.  1903) ;  McDonnell  v.  Mutual 
Life  Insurance  Co.,  131  App.  Div.  643,  116  N.  Y.  S.  35  (1st 
Dept.  1909) ;  Lang  don  v.  Northwestern  Mutual  Life  Insur- 
ance Co.,  199  N.  Y.  188,  92  N.  E.  440  (1910) ;  Banner  v. 
Equitable  Life  Assurance  Society  of  the  United  States,  156 
App.  Div.  562,  141  N.  Y.  S.  442  (1st  Dept.  1913) ;  Gadd  v. 
Equitable  Life  Assurance  Society,  97  Fed.  834  (S.  D.  N.  Y. 
1899). 

When  the  foregoing  cases  were  decided  gambling  and 
lotteries  were  illegal  in  New  York.  The  revised  statutes  of 
that  State  which  went  into  effect  in  1830  made  all  betting 
and  gambling  illegal.  The  New  York  State  Constitution  of 
1846,  Article  I,  Section  10,  prohibited  lotteries,  and  the 
revised  Constitution  adopted  in  1894,  effective  January  1, 
1895,  provided  in  part  as  follows  (Article  I,  Section  9) : 

u*  *  *  j-^Qj.  gi^rjij  n^Yij  lottery  or  the  sale  of  lottery 
tickets,  pool  selling,  bookmaking  or  any  other  kind  of 
gambling  hereafter  be  authorized  or  allowed  within 
this  State;  and  the  Legislature  shall  pass  appropriate 
laws  to  prevent  offenses  against  any  of  the  provisions 
of  this  Section." 

For  the  history  of  these  provisions,  see  People  ex  rel  Collins 
V.  McLaughlin,  128  App.  Div.  599,  602,  603;  113  N.  Y.  S. 
188,  190,  191  (1st  Dept.  1908). 

Furthermore,  in  view  of  the  above  decisions  it  is  evident 
that  tontine  insurance  was  sanctioned  by  the  New  York 
Courts  despite  the  existence  of  the  common  law  rule  recog- 
nized in  Ruse  v.  Mutual  Ben.  Life  Ins.  Co.  (1861),  relied  on 
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in  Appellants'  brief  (32),  requiring  insurable  interest  as  a 
condition  to  the  validity  of  life  insurance  policies. 

It  is  apparent  that  the  New  York  Courts  did  not  con- 
sider insurance  contracts  which  contained  provisions  for 
tontine  accumulations  illegal  as  involving  a  lottery,  wager- 
ing or  gambling  contract  within  the  meaning  of  the  fore- 
going constitutional  and  statutory  provisions. 

In  1906  the  Legislature  among  other  changes  in  the  New 
York  Insurance  Law  added  a  provision  requiring  annual 
apportionment  of  surplus.  This  had  the  effect  of  prohibit- 
ing issuance  thereafter  of  insurance  contracts  containing 
provisions  for  accumulations  of  surplus  in  excess  of  one 
year.  This  amendment,  applicable  not  ab  initio  but  only  to 
policies  issued  after  January  1,  1907,  was  not  adopted  on 
the  basis  that  such  tjipe  of  accumulation  was  considered  as  a 
wager  but  rather  to  prevent  the  building  up  of  huge  sur- 
pluses over  long  periods  of  time  with  respect  to  which 
there  had  been  prevalent  wasteful  abuses  by  the  insurance 
companies  and  lack  of  control  over  such  abuses  by  the 
insured.  This  legislation,  of  course,  has  no  application  or 
relation  to  the  Penney  Plan.  The  background  of  this  legis- 
lation is  described  in  Richards  on  Insurance  Law,  (3rd  Ed. 
1915)  pages  17,  18  as  follows: 

''In  the  United  States,  life  insurance  has  attained 
a  greater  relative  importance  among  financial  institu- 
tions than  in  any  other  country.  During  the  years 
which  immediately  followed  the  close  of  the  Civil  War, 
it  grew  with  unparalleled  rapidity;  new  companies 
were  established  in  great  numbers;  new  features  of 
insurance  contracts  were  devised,  and  soliciting  agents 
canvassed  the  country  from  one  end  to  the  other.  It  is 
to  be  observed  that  fire  policies  on  the  average  are  for 
a  much  shorter  term  than  life  policies,  and  that  a  life 
company  is  ordinarily  obliged  to  accumulate  for  the 
payment  of  future  losses  a  much  larger  amount  of 
assets  than  is  required  in  the  conduct  of  the  business 
of  marine  or  fire  insurance,  since,  unlike  the  perils  of 
shipwreck  and  fire,  the  peril  of  death  is  sure  to  occur 
sooner  or  later  to  the  persons  whose  life  is  insured. 
Moreover,   popular  modern   forms   of   life   insurance 
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policies  have  involved  the  payment  of  deferred  divid- 
ends of  indefinite  amount  at  stated  periods  in  the  dis- 
tant future  to  fortunate  survivors  of  a  class.^  The 
result  followed  that  large  life  companies  in  this 
country,^  in  a  wild  race  for  supremacy  among  them- 
selves, amassed  enormous  amounts  of  assets  and  sur- 
pluses which  were  not  set  aside  for  proposed 
betterments,  or  appropriated  for  pres^ent  dividends, 
like  the  ^assets  of  a  railroad  or  industrial  corporation, 
or  kept  subject  to  call  like  the  assets  of  a  savings 
bank,  but  were  retained  for  purposes  Avhich  only  the 
company's  actuaries  could  fathom,  a  colossal  trust 
fund  which  carried  with  it,  especially  to  the  officers  and 
finance  committees,  temptations  of  an  exceptional  and 
subtle  character.  The  machinery  of  the  insurance 
departments  proved  ineffective  to  protect  the  policy 
holders  from  evil  consequences  of  startling  propor- 
tions, and  after  a  notable  investigation  by  a  committee 
of  the  New  York  legislature,  statutes  of  a  drastic  char- 
acter were  recently  adopted  in  that  state/" 


Footnotes — page  17:  ''(2)  Tontine  and  similar  forms, 
see  Sec.  21. 

"(3)  Conspicuously  the  three 
great  New  York  Companies,  the  Mutual,  the  Equitable,  and 
the  New  York  Life." 

Footnote— page  18:  ''  (1)  N.  Y.  Law,  1906,  c.  326.  The 
Armstrong  committee,  the  Hon.  Chas.  E.  Hughes,  counsel. 
The  following  results  among  others  were  accomplished  by 
these  laws  affecting  life  insurance  companies.  1.  Policy- 
holders given  a  more  effective  voice  in  the  government  of 
the  companies.  2.  Full  publicity  secured  to  policyholders 
in  regard  to  management  of  companies'  affairs.  3.  Policies 
limited  to  four  standard  forms.  4.  Policies  safeguarded 
against  forfeiture,  warranties  being  converted  into  repre- 
sentations in  absence  of  fraud.  5.  Deferred  dividend 
policies  prohibited.  6.  Companies  obliged  to  make  equitable 
distribution  of  surplus  to  policyholders  at  stated  periods. 
7.  Investments  regulated  and  control  of  subsidiary  com- 
panies prohibited. — The  New  York  court  had  decided  sub- 
stantially that  upon  maturity  of  his  policy  in  a  mutual 
company  the  poUcyholder  could  get  for  his  share  of  the 
surplus  only  what  the  directors  saw  fit  to  divide.  Greeff  v. 
Society,  160  N.  Y.  19,  54  N.  E.  712,  46  L.  R.  A.  288,  73  Am. 
St.  E.  659." 
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Appellants  (Br.  34)  rely  upon  the  case  of  Walker  v. 
Walhridge,  151  Misc.  329,  271  N.  Y.  S.  473  (1934)  as  author- 
ity for  the  proposition  that  the  New  York  Courts  have 
declared  a  tontine  type  of  insurance  policy  null  and  void 
as  a  wagering  contract.  That  case  did  not  pass  .on  the 
validity  of  a  tontine  accumulation,  and  in  fact  the  court 
did  not  even  mention  the  word  ''tontine".  The  Walker 
case  involved  an  action  on  a  note  given  by  the  defendant 
to  C.  W.  Colgrove  System,  Inc.  and  assigned  by  C.  W.  Col- 
grove  System  to  the  plaintiff  for  collection.  The  note  was 
given  as  a  partial  consideration  for  a  contract  between 
defendant  and  C.  W.  Colgrove  System,  Inc.  whereby  defend- 
ant agreed,  in  consideration  of  a  like  agreement  by  not 
more  than  99  other  subscribers,  to  take  out  a  life  insurance 
policy  naming  the  Union  Bank  of  Chicago  as  the  beneficiary 
trustee  for  the  first  five  years  of  the  insurance  policy.  The 
agreement  provided  that  in  the  event  the  insurance  matured 
as  a  death  claim  within  five  years  of  its  date  of  issue  the 
trustee  would  administer  the  proceeds  thereof  by  paying 
therefrom  in  full  any  indebtedness  on  said  note  to  C.  W. 
Colgrove  System,  Inc.  and  then  paying  25%  of  the  face 
amount  of  the  insurance  for  the  benefit  of  surviving  sub- 
scribers to  the  C.  W.  Colgrove  System,  Inc.  contract.  The 
interest  of  each  surviving  subscriber  was  to  be  computed 
and  based  on  the  proportion  that  his  first  year's  premium 
on  the  insurance  bore  to  the  total  aggregate  first  year's 
premium  of  all  surviving  subscribers.  The  balance  of  the 
face  amount  of  the  policy  was  payable  to  the  beneficiaries 
designated  by  the  insured. 

There  was  no  purpose  in  entering  into  the  Colgrove 
scheme  other  than  to  gamble  25%  of  the  face  amount  of 
the  life  insurance  policy  against  the  hope  of  gain  that 
would  result  from  the  prior  death  of  other  subscribers  to 
the  scheme.  Participants  do  not  enter  the  Penney  Plan 
for  any  comparable  purpose. 

The  court  in  the  Walker  case  referred  to  the  well  settled 
principle  of  law  that  if  a  beneficiary,  not  selected  by  the 
insured,  named  in  a  policy  of  insurance  has  no  insurable 
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interest  in  the  life  of  the  person  insured  then  the  transac- 
tion is  a  wager  and  void.  The  court  then  determined  that 
the  subscribers  to  the  Colgrove  System,  Inc.  contract  had 
no  insurable  interest  in  each  other  and  concluded  (p.  337) : 

ii*  *  *  ^-j^^g  court  comes  to  the  conclusion  that  the 
other  ninety-nine  persons  of  the  one  hundred  persons 
referred  to  in  the  contract  and  made  the  beneficiaries 
of  the  policy  have  no  insurable  interest  in  the  life  of 
the  defendant  herein  and  he  has  no  insurable  interest 
in  their  lives  and,  therefore,  the  transaction  which 
included  such  policy  and  contract  is  void  as  being  part 
of  a  wagering  contract  and  against  public  policy. ' ' 

The  Walker  case  merely  involved  an  attempt  to  make  pro- 
ceeds of  a  life  insurance  policy  distributable  in  part  to 
persons  having  no  insurable  interest  in  the  insured,  a  prob- 
lem not  involved  in  determining  the  validity  of  the  Penney 
Company  Profit-Sharing  Retirement  Plan. 

The  cases  of  Colgrove  v.  Lowe  and  Knott  v.  State 
(Appellants'  Br.  37-39)  arising  in  Illinois  and  Florida  both 
involved  schemes  similar  to  that  in  the  Walker  case. 

Fuller  V.  Metropolitan  Life  Ins.  Co.  and  U.  S.  Life  Ins. 
Co.  V.  8 pinks  relied  on  by  Appellants  (Br.  41-43)  are  like- 
wise not  in  point. 

As  shown  by  the  digest  in  Appellants'  brief,  the  Con- 
necticut Supreme  Court  of  Errors  in  the  Fuller  case 
reversed  the  lower  court  on  the  ground  that  error  had  been 
committed  in  admitting  in  evidence  certain  (expert)  testi- 
mony. The  court  stated  in  that  case  by  way  of  dictum  that 
if  plaintiffs'  theory  were  accepted  a  wagering  contract 
would  be  involved  requiring  dismissal  of  their  complaint 
because  a  court  of  equity  would  not  apportion  the  spoils  of 
gamblers. 

The  Spinks  case  decided  by  the  Kentucky  Court,  did  not 
pass  on  the  validity  of  tontine  insurance  under  New  York 
law.  The  principal  issue  was  the  proper  interpretation  of 
a  provision  in  a  New  York  statute  relating  to  ^'dividend 
additions".     The  Kentucky  Court  incorrectly  interpreted 
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this  provision  to  mean  a  portion  of  the  undivided  surplus 
in  the  hands  of  the  company.  This  incorrect  interpretation 
was  pointed  out  in  a  later  New  York  case,  Fenster  v.  New 
York  Life  Insurance  Company,  188  Misc.  909,  910,  911 ;  66 
N.  Y.  S.  2d  871  (1946)  where  the  court  stated  that  the  term 
''dividend  additions"  refers  to  paid  up  additional  insur- 
ance previously  purchased  with  dividends  and  expressly 
rejected  the  Spinks  case  as  having  *'no  persuasive  force". 
The  Penney  Company  Profit-Sharing  Retirement  Plan, 
conceived  and  operated  as  a  plan  to  furnish  retirement 
benefits  for  the  management  associates  of  the  Penney  Com- 
pany, is  not  tontine  insurance  or  an  insurance  contract  lack- 
ing the  requisite  element  of  insurable  interest,  and  is  far 
removed  from  the  type  of  contract  contained  in  the 
Colgrove  case,  where  the  court  stated  (Appellants'  Br.  28) 
that  ''the  use  of  such  a  contract  to  promote  the  sale  of  life 
insurance  presents  an  appeal  to  the  gambling  instincts  of 
prospective  policy  holders  that  is  contrary  to  sound  prin- 
ciples of  public  policy. ' ' 

4.  The  Plan  does  not  violate  New  York  constitu- 
tional and  statutory  provisions  against  wagering  con- 
tracts and  lotteries. 

The  parties  are  in  accord  that  the  law  of  New  York  is 
controlling  as  to  the  validity  of  the  Plan  and  Trust  Agree- 
ment (R.  178,  399,  400;  Appellants'  Br.  16). 

Appellants  contend  that  the  Plan  involves  a  wagering 
contract  and  lottery  (Specifications  of  Error  No.  3,  Br.  16; 
Br.  46-53).  It  is  difficult  to  understand  the  exact  basis  of 
their  argument.  From  the  record  and  their  brief  the 
alleged  basis  of  their  argument  seems  to  be  (1)  the  require- 
ment of  service  to  retirement  status  as  a  condition  to 
receiving  stock,  and  (2)  that  stock  is  not  distributed  to 
participants  separating  before  reaching  retirement  status 
but  remains  in  the  Fund  for  distribution  to  participants 
who  reach  retirement  status.  Neither  of  these  contentions 
provides  any  proper  basis  for  their  argument  that  the  Plan 
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involves  a  wagering  contract  or  lottery  under  New  York 
law. 

The  New  York  Constitution,  Article  1,  Sec.  9,  provides 
as  follows  (2  McKinney's  Laws,  Constitution,  part  1) : 

''No  law  shall  be  passed  abridging  the  rights  of  the 
people  peaceably  to  assemble  and  to  petition  the  gov- 
ernment, or  any  department  thereof;  nor  shall  any 
divorce  be  granted  otherwise  than  by  due  judicial  pro- 
ceedings ;  no  lottery  or  the  sale  of  lottery  tickets,  pool- 
selling,  book-making,  or  any  other  kind  of  gambling, 
except  pari-mutuel  betting  on  horse  races  as  may  be 
prescribed  by  the  legislature  and  from  which  the  state 
shall  derive  a  reasonable  revenue  for  the  support  of 
government,  shall  hereafter  be  authorized  or  allowed 
within  this  state ;  and  the  legislature  shall  pass  appro- 
priate laws  to  prevent  offenses  against  any  of  the 
provisions  of  this  section.  As  amended  and  approved 
Nov.  7,  1939,  eff.  Jan.  1,  1940." 

The  following  sections  of  the  New  York  Penal  Law  were 
not  fully  set  forth  in  Appellants'  brief  (47) : 

"Sec.  991.  Illegal  wagers,  bets  and  stakes.  All 
wagers,  bets  or  stakes,  made  to  depend  upon  any  race, 
or  upon  any  gaming  by  lot  or  chance,  or  upon  any  lot, 
chance,  casualty,  or  unknown  or  contingent  event  what- 
ever, shall  be  unlawful." 

"Sec.  992.  Contracts  on  account  of  money  or  prop- 
erty wagered,  het  or  staked  are  void.  All  contracts 
for  or  on  account  of  any  money  or  property,  or  thing 
in  action  wagered,  bet  or  staked,  as  provided  in  the 
preceding  section,  shall  be  void." 

"Sec.  1386.  Contracts,  agreements  and  securities 
on  account  of  raffling,  void.  All  contracts,  agreements 
and  securities  given,  made  or  executed,  for  or  on 
account  of  any  raffle,  or  distribution  of  money,  goods 
or  things  in  action,  for  the  payment  of  any  money,  or 
other  valuable  thing,  in  consideration  of  a  chance  in 
such  raffle  or  distribution,  or  for  the  delivery  of  any 
money,  goods  or  things  in  action,  so  raffled  for,  or 
agreed  to  be  distributed  as  aforesaid,  shall  be  utterly 
void." 
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Sections  1370  and  1371  are  fully  set  forth  in  Appellants' 
brief  (48),  except  for  the  heading  of  each  section,  but  are 
here  set  forth  for  convenient  reference : 

''Sec.  1370.  Lottery  defined.  A 'lottery' is  a  scheme 
for  the  distribution  of  property  by  chance,  among  per- 
sons who  have  paid  or  agreed  to  pay  a  valuable  con- 
sideration for  the  chance,  whether  called  a  lottery, 
raffle,  or  gift  enterprise  or  by  some  other  name." 

"Sec.  1371.  Lottery  unlawful  and  a  public  nui- 
sance.   A  lottery  is  unlawful  and  a  public  nuisance." 

Under  New  York  Law  an  act  or  omission  is  not  a  crime 
unless  some  statute  of  the  State  makes  it  so.  People  ex 
rel.  Blumke  v.  Foster,  300  N.  Y.  431,  433,  91  N.  E.  2d  875 
(1950) ;  N.  Y.  Penal  Law,  Sec.  22  (39  McKinney's  Laws). 

Penal  statutes  of  the  character  above  quoted  are  to  be 
construed  strictly.  In  the  case  of  Federal  Communications 
Commission  v.  American  Broadcasting  Company,  347  U.  S. 
284,  74  S.  Ct.  593,  98  L.  Ed.  699  (1954),  where  it  was  held 
that  "give-away  programs"  did  not  violate  Section  1304 
of  the  United  States  Criminal  Code  which  prohibits  the 
broadcasting  of  "any  lottery,  gift  enterprise,  or  similar 
scheme,  offering  prizes  dependent  in  whole  or  in  part  upon 
lot  or  chance,"  the  Supreme  Court  stated  in  part  (pp.  294, 
296): 

"We  believe  that  it  would  be  stretching  the  statute 
to  the  breaking  point  to  give  it  an  interpretation  that 
would  make  such  programs  a  crime.  *  *  * 

"It  is  true,  as  contended  by  the  Commission,  that 
these  are  not  criminal  cases,  but  it  is  a  criminal  stat- 
ute that  we  must  interpret.  There  cannot  be  one  con- 
struction for  the  Federal  Communications  Commission 
and  another  for  the  Department  of  Justice.  If  we 
should  give  Sec.  1304  the  broad  construction  urged  by 
the  Commission,  the  same  construction  would  likewise 
apply  in  criminal  cases.  We  do  not  believe  this  con- 
struction can  be  sustained.  Not  only  does  it  lack  sup- 
port in  the  decided  cases,  judicial  and  administrative, 
but  also  it  would  do  violence  to  the  well-established 
principle  that  penal  statutes  are  to  be  construed 
strictly. ' ' 
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See  also  Metropolitan  Life  Insurance  Co.  v.  Durkin,  301 
N.  Y.  376,  93  N.  E.  2d  897  (1950)  where  the  court  stated 
(p.  381) : 

u*  *  *  gyigij  statutes,  directed  against  known  and 
stated  evils,  are  not  to  be  stretched  to  cover  situations 
having  no  real  or  reasonable  relation  to  those  evils 
(see  McKinney's  Cons.  Laws  of  N.  Y.,  Book  1,  Statutes 
1942  ed.,  Sees.  95,  141,  146,  and  cases  cited;  also 
Kaufman  d  Sons  Saddlery  Co.  v.  Miller,  298  N.  Y.  38, 
44,  45,  and  Matter  of  Breen  v.  New  York  Fire  Dept. 
Pension  Fimd,  299  N.  Y.  8,  19). 


*  *  * )  > 


(a)  None  of  the  evils  intended  to  be  suppressed  by  the 
constitutional  provisions  and  statutes  prohibiting 
lotteries  and  gambling  or  wagering  is  present  in 
the  Plan. 

That  the  New  York  Penal  Law  which  forms  the  alleged 
basis  of  Appellants'  action  herein  has  no  application  to 
the  Penney  Company  Profit-Sharing  Retirement  Plan  is 
obvious  from  an  examination  of  the  evils  against  which 
lottery  or  wagering  statutes  are  directed  as  explicitly  set 
forth  by  the  courts. 

In  Irving  v.  Britton,  8  Misc.  201,  28  N.  Y.  S.  529  (Com. 
Pleas  1894),  the  court  stated  (p.  202) : 

''By  incorporating  the  interdict  of  lotteries  in  the 
Constitution  and  associating  it  with  the  fundamental 
guarantees  of  life,  liberty  and  property,  the  people  of 
New  York  signalize,  by  the  most  emphatic  manifesta- 
tion, their  sense  of  the  enormity  of  the  evil  they  so 
seek  to  suppress.  That  evil  consists  in  the  temptation 
and  facilities  afforded  by  the  lottery  for  the  indulgence 
of  the  passion  of  gambling,  and  indulgence,  by  all 
experience,  as  inimical  to  the  well-being  of  the  state 
as  of  the  individual.  *  *  *" 

In  People  v.  Mail  and  Express  Co.,  179  N.  Y.  S.  640 
(Court  of  Special  Sessions,  1919),  affirmed  without  opinion 
in  192  App.  Div.  903,  182  N.  Y.  S.  943,  and  231  N.  Y.  586, 
132  N.  E.  898,  the  court,  in  condemning  a  scheme  for  deliver- 
ing prizes  to  holders  of  cards  having  the  winning  identifi- 
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cation  markings,  referred  to  the  purpose  of  the  lottery  law, 
as  follows  (p.  642) : 

*****  Furthermore,  it  is  argued  that  the  precise 
mischief  that  the  Legislature  sought  to  correct  is 
present  in  the  transaction  shown  in  this  information; 
that  not  for  any  purpose  of  benevolence,  but  for  gain 
derived  from  classes  of  persons  easily  subject  to  temp- 
tation and  who  can  ill  afford  such  use  of  scanty  means 
of  subsistence,  the  defendants  developed  and  nurtured 
in  those  who  yielded  the  perverted  moral  nature  of  the 
gamester,  fascinated  by  hope  and  expectation  of  for- 
tune's favor,  which  may  give  him  without  service  or 
effort  on  his  part  the  benefit  of  others '  toil,  thus  engen- 
dering or  increasing  deteriorating  and  destructive 
emotional  qualities,  selfish  greed,  false  standards  of 
conduct,  diseased  sensationalism,  and  resultant  sloth- 
fulness  and  dishonesty,  and  impeding  the  cultivation 
of  wholesome  character,  the  spirit  of  service  and  honor 
which  makes  the  good  citizen ;  that  it  would  be  unworthy 
of  enlightened  jurisprudence  to  allow  the  evident  legis- 
lative intent  of  guarding  the  public  welfare  from  the 
influence  of  this  nefarious  evil  to  be  defeated  by  an 
ingenious  device  to  evade  the  law  by  a  mere  variance 
of  form  of  procedure,  which  leaves  unchanged  all  the 
injurious  effects." 

The  New  York  Court  of  Appeals  in  People  v.  Gillson, 
109  N.  Y.  389,  17  N.  E.  343  (1888),  stated  (p.  404) : 

**The  right  to  legislate  upon  the  subject  of  intoxi- 
cating liquors  is  acknowledged  by  every  one,  and  is 
founded  upon  the  fact  that  their  use  in  excessive  quan- 
tities leads,  in  large  masses  of  cases,  to  crime,  poverty 
and  enormous  suffering,  and  bears  most  harmfully 
upon  the  sum  of  the  happiness  of  the  human  race.  So 
in  regard  to  lotteries  in  general.  A  wide  spread  custom 
of  indulgence  in  the  purchase  of  tickets  leads,  among 
the  poorer  classes  certainly,  and  also  among  others,  to 
habits  of  recklessness,  waste  and  idleness ;  it  cultivates 
a  gambling  spirit  and  tends  to  a  hatred  of  honest  labor, 
and  to  a  desire  to  obtain  riches  or  money  without  the 
necessary  expenditure  of  industrious  energy.  *  *  *" 
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The  evils  inherent  in  a  typical  lottery  have  been  set 
forth  by  the  Supreme  Court  of  the  United  States  in  Stone 
V.  Mississippi,  101  U.  S.  814,  25  L.  Ed.  1079  (1879),  where 
the  court  stated  (p.  818) : 

a*  *  *  ^Yiis  court  said,  more  than  thirty  years  ago, 
speaking  through  Mr.  Justice  Grier,  in  Phalen  v.  Vir- 
ginia (8  How.  163,  168),  that  'experience  has  shown 
that  the  common  forms  of  gambling  are  comparatively 
innocuous  when  placed  in  contrast  with  the  wide-spread 
pestilence  of  lotteries.  The  former  are  confined  to  a 
few  persons  and  places,  but  the  latter  infests  the  whole 
community;  it  enters  every  dwelling;  it  reaches  every 
class ;  it  preys  upon  the  hard  earnings  of  the  poor ;  and 
it  plunders  the  ignorant  and  simple. '  *  *  *  " 

In  an  article  entitled  '^Insurable  Interest  In  Life"  by 
Professor  Edwin  W.  Patterson,  18  Col.  L.  Eev.  381  (1918), 
the  author  summarized  the  evil  involved  in  wagering  con- 
tracts as  follows  (p.  386) : 

"*  *  *  the  chief  objection  [to  a  wagering  contract] 
is  that  it  leads  to  an  unearned  gain-' unearned'  in  the 
sense  that  wagering  is  not  socially  productive.  It  is 
difficult  to  define  the  objection,  and  it  has  seldom  under- 
gone judicial  analysis.  The  harmful  social  conse- 
quences are  numerous.  Vaguely,  a  sense  of  antagonism 
is  aroused  in  a  community  of  workers  against  persons 
who  obtain  a  means  of  livelihood  without  participating 
in  the  machinery  of  social  or  economic  production  and 
distribution — in  short,  against  'social  slackers'.  More 
specifically,  unearned  gains  lead  to  idleness,  and  the 
wagerer  becomes  a  social  parasite.  Useful  business 
and  industry  are  thereby  discouraged.  On  the  moral 
side,  idleness  leads  to  vice ;  and  the  impoverishment  of 
the  loser  entails  misery,  and,  in  consequence,  crime." 

The  trial  court  properly  found  that  none  of  the  evils 
enumerated  in  the  foregoing  authorities  are  found  in  the 
Plan,  and  that  it  does  not:  (1)  encourage  any  passion  for 
gambling,  (2)  take  money  from  people  who  can  ill  afford 
to  lose  it,  (3)  encourage  hope  of  gain  without  service  or 
effort,  (4)  induce  habits  of  waste  and  idleness  and  a  hatred 
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of  honest  labor,  (5)  promote  deterioration  of  moral  quali- 
ties, or  (6)  discourage  useful  business  and  industry  (R. 
245).  In  short,  the  Plan,  from  the  point  of  view  of  its 
business,  economic  and  social  consequences,  is  the  very- 
antithesis  of  the  schemes  sought  to  be  eliminated  by  the 
lottery  or  gambling  laws, 

(b)  The  Plan  does  not  have  the  essential  elements  of 
a  wagering  contract  or  lottery. 

Appellants  attempt  to  bring  the  stock  provisions  of  the 
Plan  within  the  prohibitions  against  wagering  contracts  on 
the  theory  that  a  lottery  is  involved  (R.  88,  lines  7-9 ;  R.  189, 
par.  5 ;  R.  204,  par.  6 ;  Appellants '  Br.  48-53 ;  Specifications 
of  Error  No.  3,  Br.  16). 

Under  the  tests  established  by  the  courts  for  determin- 
ing what  is  a  lottery,  it  is  clear  that  neither  the  Profit- 
Sharing  Retirement  Plan  of  the  Penney  Company  as  a 
whole  nor  the  provisions  of  the  Plan  relating  to  distribution 
of  stock  can  be  considered  as  constituting  a  lottery. 

It  is  generally  stated  that  the  three  essential  elements 
which  go  to  make  up  a  lottery  are  (1)  the  distribution  of 
prizes,  (2)  according  to  chance,  (3)  for  a  consideration. 
See  Federal  Communications  Commission  v.  American 
Broadcasting  Company,  supra. 

After  an  analysis  of  various  decisions  considering  the 
essential  elements  of  a  lottery  under  New  York  law,  the 
court  in  Irving  v.  Britton,  supra,  concluded  as  follows  (p. 
203): 

^'From  all  the  cases  there  are  collected  as  the  con- 
stituent elements  of  a  lottery,  namely:  First,  an  expe- 
dient held  out  to  the  public,  which,  secondly,  for  a 
pecuniary  consideration,  offers  the  possibility  and 
promise  of  a  gain,  not  the  product  of  the  outlay,  but 
contingent  merely  upon  a  designated  chance  event.  As 
the  name  imports,  the  lot  or  chance  is  the  essential 
property  of  the  unlawful  enterprise,  and  the  allurement 
to  the  public  the  incident  that  aggravates  its  mis- 
chievous quality.  *  *  *  " 


33 

The  New  York  courts  have  established  that  to  constitute 
a  lottery,  chance  must  be  the  dominating  and  controlling 
element  determining  the  result.  In  People  ex  rel  Lawrence 
V.  Fallon,  152  N.  Y.  12,  46  N.  E.  296  (1897)  the  court  stated 
(p.  17) : 

a*  *  *  rj^YiQYQ  is  certainly  a  great  difference  between 
a  contest  as  to  the  speed  of  animals  for  prizes  or  pre- 
miums contributed  by  others  and  a  mere  lottery,  where 
the  controlling,  and  practically  the  only  element,  is  that 
of  mere  chance  alone.  A  race  or  other  contest  is  by  no 
means  a  lottery  simply  because  its  result  is  uncertain, 
or  because  it  may  be  affected  by  things  unforeseen  and 
accidental.  *  *  *  "  (Italics  ours) 

Similarly,  in  People  ex  rel  Ellison  v.  Lavin,  179  N.  Y.  164, 
71  N.  £."^753  (1904)  the  court  stated  (pp.  170,  171) : 

u*  *  *  fjij-^g  ^gg|.  q£  ^YiQ  character  of  the  game  is  not 
whether  it  contains  an  element  of  chance  or  an  element 
of  skill,  but  which  is  the  dominating  element  that 
determines  the  result  of  the  game."   (Italics  ours) 

In  the  more  recent  case  of  People  v.  Hines,  284  N.  Y.  93,  29 
N.  E.  2d  483  (1940)  a  lottery  is  defined  as  being  (p.  101) : 

"*  *  *  a  scheme  for  the  distribution  of  property  in 

which  a  valuable  consideration  is  paid  on  chance 

alone,  with  no  admixture  of  skill  *  *  *."    (Italics  ours) 

It  is  significant  that  the  basic  decisions  in  New  York 
stating  the  elements  of  a  lottery  arose  in  cases  involving 
pool  selling  and  book  making  (Irving),  horse  racing 
(Fallon),  the  numbers  racket  (Hines)  and  a  guessing  pro- 
gram for  cash  prizes  (Lavin)  which  are  far  afield  from 
matters  of  business  administration  such  as  profit-sharing 
retirement  plans  for  employees. 

The  ''suit  club"  and  other  merchandise  and  credit 
schemes  involved  in  the  cases  cited  by  Appellants  (Br.  50- 
53)  bear  no  resemblance  to  a  profit-sharing  retirement  plan, 
and  furthermore,  the  inducement  to  enter  into  such  schemes 
was  the  possibility  of  winning  as  a  prize  free  merchandise 
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or  cash  based  solely  upon  chance.  Since  this  element  of 
chance  was  the  dominating  factor,  these  schemes  were  held 
invalid. 

Similarly,  State  ex  rel  Home  Planners  Depository  v. 
Hughes  (Appellants'  Br.  50)  involved  a  loan  scheme  where 
the  opportunity  to  receive  the  loan  was  dependent  on  the 
day,  hour  and  minute  each  application  for  a  loan  certificate 
was  received  in  relation  to  all  other  applications  for  certi- 
ficates. The  court  held  this  was  a  lottery  because  the 
opportunity  to  receive  the  loan  was  based  entirely  on  such 
chance. 

The  Penney  Plan  was  and  is  a  profit-sharing  retirement 
plan  for  the  management  staff  of  the  Penney  Company. 
The  dominating  and  controlling  factors  determinative  of 
benefits  to  participants  under  the  Plan  are  their  services 
to  the  Company  and  the  success  of  the  Company.  Partici- 
pation in  the  Plan  is  limited  to  eligible  members  of  the 
management  staff  and  forms  an  integral  part  of  their 
employment  relationship  with  the  Company.  The  amount 
of  each  participant's  contribution  is  determined  by  the 
amount  of  his  profit-sharing  compensation,  each  participant 
being  required  to  contribute  a  uniform  percentage  of  such 
compensation.  Each  participant's  benefits  upon  retirement 
or  other  separation  under  the  Plan  are  determined  by  the 
ratio  of  his  personal  contributions  to  the  personal  contribu- 
tions of  all  other  participants  then  in  the  Plan,  and  are, 
therefore,  directly  related  to  services  rendered  by  each 
during  the  period  of  his  participation. 

Appellants  place  major  emphasis  upon  the  Plan  require- 
ment of  continued  employment  to  retirement  age  in  order 
to  receive  stock  (R.  189,  pars.  5  and  6;  Appellants'  Br.  53). 
The  uncertainty  involved  in  this  requirement  is  one  which 
is  inherent  in  connection  with  all  employment  relationships, 
namely,  possibility  of  death  or  termination  of  employment 
for  other  reasons.  This  uncertainty  is  purely  incidental 
and  has  no  relation  to  the  basic  purpose  of  the  Plan.  That 
purpose  is  to  provide  on  a  profit-sharing  incentive  basis 
retirement  benefits  for  members  of  the  Company's  manage- 
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ment  staff  who  attain  age  60  in  the  Company's  employ  and 
to  provide  generous  additions  to  the  savings  of  all  other 
participants  who  do  not  attain  such  retirement  status  (R. 
242,  par.  42). 

The  Plan  is  characterized  by  certainties  and  not  by 
uncertainties.  Each  participant  knows  that  upon  leaving 
the  Company  at  any  time,  he  will  receive  all  credits  to  his 
account  which  include  his  own  contributions,  his  share  of 
Company  contributions  measured  by  profits  and  his 
share  of  dividends  and  earnings.  He  has  the  certainty 
that  if  he  stays  on  to  retirement  status  he  will  in 
addition  receive  shares  of  stock  held  by  the  Trustee  for 
distribution  to  retiring  participants.  Termination  of 
employment  before  age  60  because  of  death  or  disability 
results  from  uncertainties  incidental  to  all  aspects  of  life ; 
leaving  voluntarily  or  on  discharge  for  cause  involves  an 
individual's  own  responsibility. 

Appellants  emphasize  the  Company's  power  of  dis- 
charge (Appellants'  Br.  27).  In  Gardner-Denver  Co.  v. 
Commissioner  of  Internal  Revenue,  75  F.  2d  38  (7th  Cir., 
1935),  the  court  made  the  following  statement  (p.  40) : 

"*  *  *  It  is  true  that  the  employee  might,  if  he 
chose,  before  the  stock  was  paid  for  in  the  manner 
specified,  have  terminated  the  agreement  and  received 
back  the  money  he  had  paid,  with  interest;  and  the 
employer  might  also,  under  the  strict  terms  of  the 
agreement,  by  discharging  the  employee  have  termi- 
nated the  contract  and  relieved  itself  from  further 
obligation  thereunder. 

"But  we  do  not  believe  that  under  the  issues  here 
there  should  be  taken  into  consideration  the  possible 
contingency  of  the  employer  doing  so  harsh  and  inequi- 
table a  thing  as  to  discharge  the  employee  for  the  pur- 
pose only  of  preventing  his  completion  of  the  specified 
payments  and  avoiding  the  obligation  to  convey  to  him 
the  stock  when  paid  for  as  specified.  *  *  *" 

The  record  in  the  present  case  contains  no  evidence  what- 
soever of  any  abuse  by  the  Company  of  its  power  of  dis- 
charge. 
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The  ''chance"  of  lotteries  is  not  here  present  in  the 
Plan.  Participation  in  the  Plan  was  mandatory.  The 
advantages  offered  by  employment  with  the  Company 
(Hughes,  R.  348,  349),  together  with  the  assured  advan- 
tages from  participation  in  the  Plan,  were  so  great,  apart 
from  the  opportunity  to  receive  stock  under  the  Plan  upon 
retirement,  as  to  constitute  the  primary  reasons  for  con- 
tinuing in  the  employ  of  the  Company.  These  circum- 
stances are  directly  contrary  to  those  in  connection  with 
a  lottery  or  wagering  scheme  where  ordinarily  the  very 
chance  involved  is  the  controlling  and  dominating  factor 
that  induces  voluntary  participation. 

The  uncertainty  in  connection  with  continuing  in  the 
Company's  employment  to  age  60  is  an  incidental  element 
of  every  day  business  life.  The  Company  has  retained 
competent  management  staff  associates  and  of  course  has 
advanced  them.  Otherwise  it  could  not  have  succeeded  as 
it  has.  The  possibilities  that  lead  to  termination  of 
employment  are  not  the  kind  of  chance  generally  required 
to  constitute  a  lottery  or  wager.  The  requirement  that  the 
''chance"  involved  be  determined,  not  by  factors  such  as 
those  referred  to  above  but  by  artificial  forces,  e.g.,  the 
draw  of  a  ticket,  the  turn  of  a  wheel,  the  throw  of  dice,  is 
graphically  illustrated  in  many  cases,  including  the  case 
of  United  States  v.  McDonald,  59  Fed.  563  (N.  D.  Illinois 
1893),  affirmed  63  Fed.  426  (7th  Cir.  1894).  Therein  the 
court,  in  instructing  the  jury,  stated  (pp.  565,  566) : 

"Now,  every  enterprise  in  which  we  engage  has  a 
return  or  prize,  or  is  supposed  to  have.  That  is  the 
incentive  which  makes  men  industrious  and  active. 
Whether  that  return  or  prize  be  determinable  by  mere 
lot  or  chance  makes  it  either  a  legitimate  enterprise, 
or  a  lottery,  and  therefore  an  unlawful  enterprise.  We 
perhaps  can  illustrate  that  best  by  referring  to  some 
of  the  schemes  of  life  in  which  men  are  engaged.  Take, 
for  instance,  the  life  insurance  companies, — those  that 
proceed  either  on  the  stock  plan  or  on  the  assessment 
plan.  They  require  of  the  member  that  he  pay  in  a 
certain  amount  of  money.     That  is  the  pecuniary  con- 
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sideration.  That  money  is  invested,  or  supposed  to 
be  invested,  in  securities,  and,  when  the  member  dies, 
a  certain  amount,  stipulated  in  the  policy,  is  paid  to 
his  heirs  or  the  beneficiary  named  in  the  policy.  That 
is  the  return.  The  man  may  have  been  insured  but  a 
month,  and  have  paid  in  but  a  few  dollars,  and  have 
received  back  $5,000  or  $10,000.  In  such  instances  as 
that,  a  much  larger  sum  has  been  returned  than  the 
consideration,  but  the  fact  that  there  was  such  a  return 
does  not  make  it  an  unlawful  enterprise.  Why? 
Because  the  prize  is  not  determinable  by,  or  dependent 
upon,  chance  or  lot.  It  is  dependent  upon  the  life  of 
a  man,  and  the  life  of  a  man  is  determined  by  the  laws 
of  nature,  and  not  by  the  chances  of  lot. 

"A  man  who  makes  an  investment  in  real  estate 
may  put  in  a  few  thousand  dollars,  and  take  out  a  mil- 
lion. ^ATiat  he  puts  in  is  the  consideration;  what  he 
takes  out  is  the  prize.  It  may  be  a  hundredfold  larger 
than  what  he  puts  in,  but  on  what  is  it  dependent? 
Upon  the  growth  of  the  town  in  which  he  lives ;  upon 
the  growth  of  public  sentiment  respecting  the  value 
of  property  in  that  particular  locality;  upon  the  law 
of  growth,  which  is  itself  a  natural  one, — an  industrial 
law.  But  suppose  a  man  puts  a  ticket  in  a  hat  with 
a  hundred  other  tickets,  and  then  it  is  drawn  by  a  blind- 
folded man,  his  chance  of  the  prize  offered  is  depend- 
ent upon  that  drawing.  The  ticket  may  cost  but  50 
cents.  The  prize  may  be  worth  $10, — much  larger  than 
the  price  of  the  ticket,  though  not  larger  in  proportion 
than  the  life  insurance  policy  or  the  real  estate  invest- 
ment. But  the  getting  of  the  prize  is  dependent  upon 
the  chance  or  lot  of  his  ticket  being  drawn,  not  upon 
any  natural  law,  as  a  man's  life,  nor  upon  any  indus- 
trial growth,  as  the  growth  of  the  value  of  real  estate. 
This  illustrates  to  you  the  difference  between  legiti- 
mate investments,  which  may  yield,  according  to  the 
good  fortune  of  the  investor,  a  hundredfold  more  than 
the  amount  invested,  and  a  gambling  investment, 
according  to  a  lottery,  which  can  only  yield  in  case  the 
allotment  or  chance,  which  is  purely  artificial,  turns 
in  his  favor." 

In  Eastman  v.  Armstrong-Byrd  Music  Co.,  212  Fed. 
662  (8th  Cir.  1914)  the  court  emphasized  the  type  of  chance 
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that  must  be  found  to   characterize   a   transaction   as   a 
lottery,  stating  (pp.  666,  667) : 

''While  it  is  true  that,  if  the  scheme  be  a  lottery, 
gift  enterprise,  or  similar  scheme,  it  is  not  necessary 
that  it  shall  be  determined  wholly  by  chance,  but  if  it 
rests  upon  a  determination  in  whole  or  in  part  by 
chance  it  is  sufficient,  yet  it  must  be  first  a  lottery,  gift 
enterprise,  or  similar  scheme,  and  even  then  the  word 
'chance'  is  not  used  in  its  broadest  signification.  *  *  • 

<< *  #  * 

"It  thus  appears  that  it  is  not  every  conceivable 

chance  which  makes  a  transaction  illegal,  and  that  the 
word  '  chance, '  as  used  in  the  statute,  must  be  construed 
in  connection  with  the  word  'lot'  and  with  the  words 
'lottery,  gift  enterprise,  or  similar  scheme.'  The  maxim 
'noscitur  a  sociis'  applies,  and  the  meaning  of  the  word 
'chance'  is  to  be  known  or  explained  by  its  associates. 

*    *    *y) 

The  necessity  that  artificial  forces  be  the  determining 
factor  in  relation  to  chance  was  further  emphasized  in  the 
case  of  United  States  v.  Rich,  90  F.  Supp.  624  (E.  D.  Illinois, 
1950),  where  the  court  stated  (pp.  628,  629)  : 

"It  would  seem  that  the  distinction  between  the 
risk  or  chance  involved  in  a  business  venture  and  the 
lot  or  chance  which  enters  into  the  determination  of  the 
awarding  of  a  prize  in  a  lottery,  gift  enterprise,  or 
similar  scheme  within  the  meaning  of  the  statute,  as 
pointed  out  by  Judge  Grosscup  in  his  instructions 
above  quoted,  [United  States  v.  McDonald,  supra],  may 
properly  be  said  to  exist  between  the  risk  or  chance 
involved  in  a  wager  upon  the  outcome  of  a  horse  race, 
a  baseball  game  or  an  election  and  the  lot  or  chance 
which  enters  into  the  awarding  of  a  prize  in  a  lottery, 
gift  enterprise,  or  similar  scheme.  In  the  former 
natural  forces  are  determinative,  while  in  the  latter 
artificial  forces  are  determinative,  at  least  in  part.  So 
it  was  that  planned  artificial  forces  thwarted  skill  and 
and  caused  the  machine  to  be  condemned  as  similar  to  a 
lottery  under  the  laws  of  Massachusetts  in  Common- 
wealth V.  Plissner,  295  Mass.  457,  4  N.  E.  2d  241 ;  the 
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chance  drawing  of  cards  determined  the  outcome  of 
the  game  'keno'  and  caused  it  to  be  condemned  as  a 
lottery  under  the  federal  statute  in  Boasherg  v.  United 
States,  5  Cir.,  60  F.  2d  185;  the  business  promoting 
otfer  of  a  right  to  'pull'  a  chance  of  an  advantageous 
purchase  condemned  as  a  lottery  in  Wolf  v.  Federal 
Trade  Commission,  7  Cir.,  135  F.  2d  564;  the  numbers 
game  wherein  the  players  merely  guess  that  the  result 
of  mathematical  calculations  based  on  prices  paid  at 
a  certain  race  track  would  be  a  certain  prize-winning 
number  held  to  be  a  lottery  and  not  a  direct  bet  on  a 
horse  race  in  Forte  v.  United  States,  65  App.  D.  C.  355, 
83  F.  2d  612,  105  A.  L.  R  300;  the  promotion  sale  of 
foreign  bonds  through  a  chance  of  enhanced  return 
dependent  upon  lot  or  chance  determined  by  drawings 
held  to  be  a  lottery  scheme  in  Horner  v.  United  States, 
147  U.  S.  449, 13  S.  Ct.  409,  37  L.  Ed.  237  and  in  United 
States  V.  Zeisler,  C.  C.  N.  D.  111.,  30  F.  499 ;  the  invest- 
ment scheme  carrying  with  it  a  chance  of  obtaining  a 
low  number  entitling  applicant  to  a  loan  on  attractive 
terms  held  to  be  a  lottery  in  United  States  v.  Purvis, 
D.  C,  195  F.  618;  the  scheme  for  increasing  subscrip- 
tions to  a  paper  whereby  all  paid-up  subscribers 
received  numbered  tickets  corresponding  to  numbered 
coupons  which  were  to  be  drawn  from  a  box  by  a  blind- 
folded person,  with  prizes  to  be  given  to  holders  of 
certain  tickets  held  to  be  a  lottery  notwithstanding  that 
every  purchaser  of  a  ticket  is  repaid  his  cost  by  receiv- 
ing the  paper  in  United  States  v.  Wallis,  D.  C.,  58  F. 
542;  are  iilustrative  of  schemes  which  involved  artifi- 
cial forces  affecting  the  awarding  of  prizes  held  to  be 
lotteries  by  the  courts.  The  awarding  of  the  prizes 
was  by  'lot'  or  by  'chance',  used  in  a  sense  closely 
related  to  the  meaning  of  'lot'  rather  than  by  'chance' 
as  that  term  is  involved  in  a  wager  on  the  uncertain 
outcome  of  games  of  skill,  or  of  a  horse  race,  or  of  an 
election,  wherein  natural  forces  are  determinative." 

Similarly,  in  Matter  of  Divyer,  14  Misc.  204,  35  N.  Y.  S. 
884  (Sup.  Ct.  1894),  where  the  court  found  that  a  horse 
racing  stake  was  to  be  made  up  by  entry  fees  and  by  addi- 
tional sums  added  by  the  racing  association,  the  court  held 
that  no  lottery  was  involved,  stating  (p.  204) : 
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<<«  #  #  Ji  is  not  a  lottery  either  in  common  speech 
or  within  legal  definition.  A  lottery  depends  on  lot  or 
chance,  such  as  the  casting  of  lots,  the  throwing  of 
dice  or  the  turning  of  a  wheel.  In  the  scheme  of  this 
race,  horse  o^mers  do  not  pay  a  sum  to  win  a  larger 
sum  by  lot  or  chance,  but  in  order  to  enter  into  the 
contest  of  skill,  endurance  and  speed  upon  which  the 
stake  depends.  *  *  *" 

It  is  manifest  that  the  Plan  does  not  involve  a  lottery 
or  wager  because  no  participant  pays  consideration  for  a 
** chance"  to  receive  stock,  a  ''prize",  at  age  60  in  the  sense 
that  chance  is  used  in  the  cases  referred  to  above.  If  he  per- 
forms services  to  age  60,  he  will  receive,  in  addition  to  his 
other  Plan  benefits,  stock  as  an  agreed  exchange  for  that 
service.  Insofar  as  the  stock  receivable  upon  retirement 
is  concerned,  the  participant  who  stays  with  the  Company 
to  age  60  furnishes  consideration  for  the  stock  by  serving 
the  Company  to  that  date.  To  the  extent  that  there  might 
be  any  slight  increase  in  stock  benefits  to  a  retiring  partici- 
pant due  to  separation  of  other  participants  prior  to  reach- 
ing retirement  status,  it  cannot  be  reasonably  contended 
that  such  slight  increase  could  even  be  a  factor  inducing 
participation  in  the  Plan.  The  incidental  possibility  of 
such  an  increase  is  not  the  type  of  chance  intended  to  be 
prohibited  by  statutes  outlawing  lotteries  and  gambling. 

The  words  of  the  court  in  Ledwith  v.  Bankers  Life  Ins. 
Co.,  (Appellants'  Br.  68)  are  appropriate  (p.  117) : 

' '  The  retirement  plan  of  the  company  and  the  bene- 
fits thereunder  are  a  form  of  contingent  deferred 
compensation  for  personal  services  of  the  employees 
and  an  integral  part  of  the  wage  and  salary  structure 
of  the  Company." 

B.  The  Stock  Provisions  Are  Inseparable  from  and 
Constitute  an  Integral  Part  of  the  Plan. 

(See  Appellants'  Specification  of  Error  No.  6) 

The  trial  court  properly  found  that  the  stock  provisions 
of  the  Plan  are  an  integral  part  of  the  Plan  and  inseparable 
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from  the  Plan  as  a  whole  (K  243).  As  shown  above  the 
Penney  Company  Profit-Sharing  Retirement  Plan  cannot 
involve  a  wagering  contract  or  lottery.  The  trial  court  prop- 
erly concluded  (R.  251)  that  the  Plan  is  valid  and  legal 
whether  the  Plan  be  considered  as  a  whole  or  whether,  as 
Appellants  contend,  the  provisions  regarding  stock  be  sep- 
arated from  the  rest  of  the  Plan — an  excision  which  would 
violate  the  basic  structure  of  the  Plan.  The  stock  received 
upon  retirement  constitutes  the  ultimate  benefit  designed 
to  compensate  participants  who  complete  the  full  stipulated 
term  of  service  to  age  60. 

There  is  no  factual  basis  for  Appellants'  contention 
that  the  stock  provisions  should  be  viewed  separately.  The 
Plan  was  formulated  and  presented  to  stockholders  as  a 
means  of  inaugurating  a  compulsory  retirement  policy  and 
to  provide  liberal  benefits  on  retirement  and  earlier  separa- 
tion. It  was  also  intended  to  constitute  an  improvement 
over  the  former  outright  sales  of  stock  from  time  to  time 
to  associates  (Ex.  55).  The  letter  of  Mr.  Sams,  then  Presi- 
dent of  the  Company,  in  presenting  the  Plan  to  stockholders, 
stated  ''Each  participant  in  the  fund  will  be  a  potential 
owner  of  Penney  stock  and  constantly  interested  in  its 
earning  power  but  will  not  actually  receive  any  stock  unless 
and  until  he  reaches  the  retirement  age."   (Ex.  55) 

Dividends  from  the  200,000  shares  of  stock  purchased 
by  the  Trustee  from  the  Company,  after  payment  there- 
from of  interest  on  the  money  borrowed  to  buy  the  stock 
and  incidental  Plan  expenses  not  borne  by  the  Company, 
were  first  applied,  together  with  the  Company's  2%  of 
salary  contribution  for  1940,  to  cover  the  cost  on  the  books 
of  the  Fund  of  the  50,000  share  block  of  stock,  which  cost 
was  covered  in  September,  1941  (R.  125).  Thereafter  all 
dividend?  were  credited  to  the  Dividend  Account,  and  bene- 
fits distributed  to  participants  on  retirement  or  other  sepa- 
ration have  included  their  shares  of  the  Dividend  Account. 
Through  December  31,  1953,  $2,316,228.13  in  dividends 
were  distributed  as  benefits  to  participants  who  separated 
before  retirement  while  participants  reaching  retirement 
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status  had  $2,124,514.63  in  dividends  applied  toward  the 
purchase  of  their  non-assignable  annuities  (R.  139).  Credits 
to  the  Dividend  Account  have  totaled  $17,329,025.32  (R. 
138).  These  figures  emphasize  the  important  role  divi- 
dends on  the  shares  of  stock  held  by  the  Trust  have  played 
in  connection  with  participants'  benefits.  As  compared 
with  the  total  credits  to  the  Dividend  Account,  it  is  inter- 
esting to  note  that  the  Company's  contributions  measured 
by  profits  under  Article  6(b)  of  the  Plan  have  totaled 
$17,986,969.84  (R.  138).  The  cost  of  the  stock  to  the  Trust 
was  $6,000,000. 

Appellants  themselves  contend  ' '  that  the  Plan  and  Trust 
Agreement  constitute  one  instrument  and  are  to  be  con- 
strued as  a  whole"  (R.  190,  par.  8).  Appellees  agree  "that 
the  Plan  and  Trust  Agreement  shall  be  read  as  an  entirety" 
(R.  193,  par.  8). 

It  is  apparent  from  the  early  sales  of  classified  stock 
(R.  94),  from  later  sales  of  stock  at  favorable  prices  (R. 
95-98),  from  Mr.  Trown's  letter  dated  November  24,  1939 
considered  at  the  Board  of  Directors '  meeting  of  December 
5  and  6, 1939  when  the  Plan  was  adopted  subject  to  approval 
of  stockholders  (Ex.  2),  from  the  Proxy  Statement  sent  to 
stockholders  prior  to  the  Annual  Meeting  of  March  21, 
1940  together  with  Mr.  Sams'  accompanying  letter  (Ex. 
55),  from  the  purpose  provisions  of  the  Plan  (Ex.  125, 
p.  22)  and  from  the  workings  of  the  Plan,  that  the  Plan 
would  not  have  been  adopted  without  its  stock  provisions. 

The  primary  purpose  of  the  Company  in  establishing  the 
Plan  could  not  have  been  served  without  the  provisions 
relating  to  the  stock  (Hughes,  R.  360-367).  As  Mr.  Hughes 
said  in  his  Statement  on  Retirement  Before  60  Years  (Ex. 
227A),  the  200,000  shares  of  Penney  stock  went  into  the 
Plan  "as  its  basis  and  backlog." 

None  of  the  general  propositions  of  law  and  none  of  the 
cases  cited  by  Appellants  (Br.  67-70)  are  authority  or  any 
justification  for  the  attempt  to  sever  an  integral  part  of  the 
Plan  from  the  Plan  as  a  whole  for  the  purpose  of  judging 
that  part  by  itself.   All  the  provisions  of  the  Plan,  includ- 
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ing  those  for  mandatory  retirement,  distribution  of  stock 
to  participants  reaching  retirement  status,  use  of  dividends 
for  the  benefit  of  participants  leaving  the  Company  upon 
retirement  or  earlier  separation,  participants'  contributions 
and  Company  contributions,  constitute  a  unified  structure. 
The  Plan,  without  its  stock  provisions,  would  be  emascu- 
lated. 

II.    ANY   IMPLICATION  BY  APPELLANTS  THAT  THE 

DIRECTORS   ACTED    UNFAIRLY   OR   IN    BAD 

FAITH  IS  UNJUSTIFIED. 

Appellants  made  no  specific  contention  in  the  Pre-Trial 
Order  that  the  Directors  acted  at  any  time  in  bad  faith. 
However,  the  implication  of  such  a  charge  was  so  evident  at 
the  trial  that  the  trial  court  felt  it  necessary  to  hold  in 
its  opinion,  and  to  enter  a  finding  to  the  effect,  that  there 
is  no  basis  for  attacking  the  integrity  of  the  executive 
officers  and  members  of  the  Board  of  Directors  who  were 
responsible  for  the  adoption  of  the  Plan  and  its  administra- 
tion (R.  212;  R.  245,  par.  49;  R.  252,  par.  14). 

Apparently,  Appellants'  Specification  of  Error  No.  2 
(Br.  15,  16)  is  also  intended  to  convey  the  implication  of 
bad  faith  in  view  of  their  charge  that  the  Plan  was  unfair, 
discriminatory  and  illegal  because  older  employees  (includ- 
ing some  Directors  who  were  executives)  were  among  the 
first  to  qualify  for  retirement  with  stock  and  received  a 
greater  number  of  shares  than  younger  and  future 
employees  will  receive  when  they  retire.  Here  again  Appel- 
lants did  not  in  any  way  attack  the  Plan  on  this  ground  in 
the  Pre-Trial  Order.  The  trial  court  in  its  opinion  con- 
cluded that  the  fact  that  older  employees,  among  them  some 
members  of  the  Board  of  Directors,  who  were  among  the 
first  to  qualify  for  retirement  with  stock,  received  a  slightly 
greater  number  of  shares  than  younger  and  future 
employees  will  receive  when  they  retire,  does  not  render  the 
Plan  unfair,  discriminatory,  fraudulent  or  illegal  (R.  212). 
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Accordingly,  the  trial  court  entered  a  Finding  of  Fact  and 
Conclusion  of  Law  to  this  effect  (R.  244,  par.  46;  R.  251, 
par.  13). 

Appellants'  Specification  of  Error  No.  2  is  apparently- 
directed  to  the  formula  for  distributing  stock  to  retiring 
participants.  The  formula  works  in  substance  as  follows: 
The  number  of  shares  of  stock  to  be  received  by  each  retir- 
ing participant  is  determined  by  the  ratio  (percentage) 
which  his  contributions  bear  to  the  contributions  of  all 
participants.  This  ratio  is  applied  to  the  450,000  (split) 
shares  and  the  resulting  number  so  determined  is  dis- 
tributed from  the  150,000  (split)  share  block  until  exhaus- 
tion of  that  block.  Upon  such  exhaustion  distributions 
are  made  from  the  450,000  share  block.  In  determining  the 
number  of  shares  to  be  distributed  from  such  block  each 
participant's  ratio  is  applied  to  the  shares  remaining  in 
this  450,000  share  block  (R.  235,  par.  31C).  The  Plan  con- 
templates that  younger  and  future  employees  will  upon 
retirement  receive  larger  credits,  as  a  result  of  their  longer 
participation,  which  will  tend  to  offset  the  larger  number 
of  shares  received  by  participants  retiring  earlier.  The 
effect  of  the  foregoing  formula  for  distribution  results  in 
no  discrimination  whatsoever ;  rather  it  serves  as  a  method 
of  equalizing  total  benefits  for  retiring  participants. 
Appellants  nowhere  show  or  intimate  how  this  manner  of 
distribution  of  shares  of  stock  under  the  Plan  could  pos- 
sibly render  the  Plan  illegal,  discriminatory  or  unfair. 
There  cannot  be  any  legitimate  contention  that  the  trial 
court  was  erroneous  in  finding  as  a  matter  of  fact  that: 
''There  is  a  sound  and  logical  basis  for  permitting 
employees  who  have  not  built  up  large  credits  for  them- 
selves under  other  provisions  of  the  Plan  to  receive  an 
advantage  in  connection  with  the  distribution  of  stock 
under  the  formula  set  forth  in  Finding  of  Fact  31,  sub- 
paragraph 'C'."  (R.  244,  par.  46). 

Appellants   cannot  question  the  propriety  of  Penney 
Company  executives  receiving  larger  remuneration  than 
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other  associates.  The  annual  personal  contribution  to  the 
Plan  of  each  participant  is  a  uniform  percentage  of  his 
profit-sharing  compensation.  Such  compensation  is  deter- 
mined as  a  matter  of  Company  policy  wholly  apart  from  the 
Plan  and  is  based  on  the  value  of  his  services  to  the  Com- 
pany. The  stock  benefits  receivable  on  retirement  as  deter- 
mined by  the  Plan  formula  are  therefore  directly  related 
to  the  compensation  received  by  each  participant. 

Directors  who  were  executives  were  required,  along 
with  all  other  associates  receiving  compensation,  to  par- 
ticipate in  the  Plan  (Ex.  125,  p.  24).  The  deep-rooted  and 
well  tested  policy  of  the  Penney  Company  as  shown  by  the 
executive  positions  held  by  the  directors  who  served  as 
such  since  1939  (R.  98-109)  was  to  have  a  Board  composed 
of  active  executives  and  former  active  executives.  This 
principle  gave  the  Penney  Company  the  management  that 
from  1940  to  1950  trebled  its  sales  (Ex.  155). 

Appellants  complain  under  the  heading  ''Participa- 
tion by  Executive  Group"  (Br.  27)  of  the  power  of  the 
Company  officials  to  discharge  employees  and  their  failure 
to  permit  early  retirements. 

There  is  no  evidence  or  claim  by  Appellants  that  the 
power  of  discharge  was  ever  wrongfully  exercised.  As 
established  in  Gardner-Denver  Co.  v.  Commissioner  {supra, 
p.  35),  the  possibility  of  the  company  officials  abusing  that 
power  should  not  be  considered.  Furthermore,  there  is 
no  evidence  in  the  record  of  any  improper  conduct  on  the 
part  of  the  Board  of  Directors  with  respect  to  the  provi- 
sion for  optional  retirement  in  former  Article  8(c)  of  the 
Plan  which  was  eliminated  by  amendment  in  1948  (Ex.  127, 
Sec.  Ill,  p.  5,  Questions  and  Answers  No.  24). 

Under  the  heading  ''Participation  by  Executive  Group" 
Appellants  cite  Winhelman  v.  General  Motors  Corp.  (Br. 
p.  30).  That  case,  a  stockholder  action,  was  concerned 
solely  with  the  fiduciary  obligation  of  directors  to  stock- 
holders and  has  no  relevance  to  the  issues  in  this  case.  The 
directors  amended  a  bonus  plan  so  as  to  provide  that  for- 
feited bonus  stock  should  revert  principally  to  their  benefit 
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instead  of  to  the  benefit  of  the  corporation  and  stock- 
holders. This  action  was  taken  without  the  consent  of 
stockholders  and  was  never  reported  to  them  either  at  any 
meeting  or  in  the  annual  reports.  The  Court  held  in  con- 
demning such  action  that  the  directors  had  violated  their 
fiduciary  obligation  to  the  stockholders. 

III.    THE  TESTIMONY  OF  ALBERT  W.  HUGHES  WAS 
PROPERLY  ADMITTED  IN  EVIDENCE. 

There  is  no  merit  to  Appellants'  Specification  of  Error 
No.  4  (Br.  16, 17)  or  their  argument  (Br.  53-60)  that  the  trial 
court  erred  in  admitting  in  evidence  over  objection  certain 
testimony  of  Albert  W.  Hughes,  President  of  the  Penney 
Company.  The  witness  was  asked  on  direct  examination  : 

* '  Do  you  know  the  reason  why  there  was  included  in 
the  Profit-Sharing  Retirement  Plan  the  provisions  for 
stock  being  issued  to  participants  who  left  on  the  retire- 
ment age?"   (R.  355) 

Opposing  counsel  objected  to  the  question  on  the  ground  that 
it  was  an  attempt  to  vary  the  written  Plan  as  adopted  and 
was  immaterial  to  any  issue  raised  (R.  355,  356).  Later, 
after  Mr.  Hughes,  in  answering  the  question,  had  given  a 
substantial  amount  of  testimony  regarding  the  background 
of  the  Plan,  opposing  counsel  interrupted,  saying: 

"If  your  Honor  please,  the  question  asked  of  the 
witness  is  why  they  put  stock  in  the  Plan.  We  are  now 
getting  a  lecture  on  the  whole  subject.  I  object  to  it  as 
immaterial,  but  if  your  Honor  wants  to  hear  it,  it  is  all 
right  with  me."  (R.  364)  (Italics  ours) 

It  thus  appears  that  Appellants  withdrew  their  objection, 
and  accordingly  this  Court  need  give  the  matter  no  further 
consideration.  In  any  event,  there  are  other  conclusive  rea- 
sons why  Specification  of  Error  No.  4  is  not  well  taken. 

The  parties  are  in  agreement  that  the  Plan  constituted 
a  contract  between  Penney  Company  and  the  participants 
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(E.  189,  par  2 ;  R.  191,  par.  1).  The  testimony  of  Mr.  Hughes 
was  not  introduced  for  the  purpose  of  varying,  nor  did  it 
vary,  the  terms  of  the  Plan.  This  testimony  showed  the 
circumstances  leading  to  the  preparation  and  adoption  of 
the  Plan  together  with  the  legitimate  reasons  for  including 
the  stock  provisions. 

Under  Oregon  law  and  other  applicable  authorities  Mr. 
Hughes'  testimony  was  properly  admitted  to  show  the  cir- 
cumstances under  which  the  Plan  was  made  and  adopted. 

ORS  42.220  provides : 

''42.220  Consideration  of  circumstances.  In  constru- 
ing an  instrument,  the  circumstances  under  which  it  was 
made,  including  the  situation  of  the  subject  and  of  the 
parties,  may  be  shown  so  that  the  judge  is  placed  in  the 
position  of  those  whose  language  he  is  interpreting." 

In  West  v.  Conrad,  111  F.  2d  252  (9th  Cir.  1949),  the 
court,  in  passing  upon  the  validity  of  a  lease  of  property  for 
use  as  a  "Guest  House  or  for  any  other  lawful  purpose", 
which  was  seemingly  in  violation  of  the  Housing  and  Rent 
Act  of  1947  because  of  the  amount  of  rent  specified  in  the 
lease,  held  admissible  extrinsic  evidence  showing  that  the 
tenant  intended  to  use  the  premises  for  business  and  not 
housing  purposes.  This  Court  stated  (p.  253) : 

"  *  *  *  Parol  evidence  is  admissible  to  show  the  legal- 
ity or  illegality  of  a  contract.  *  *  *  " 

In  Patter son-Ballagh  Corp.  v.  Byron  Jackson  Co.,  145  F. 
2d  786  (9th  Cir.  1944),  a  California  statute  similar  to  the 
Oregon  statute  was  involved  under  which  it  was  held  (p. 
790): 

"Parol  evidence  then  seems  here  to  be  admissible 
for  the  dual  purpose  of  determining  the  true  considera- 
tion and  of  placing  the  court  'in  the  same  situation  in 
which  the  parties  found  themselves  at  the  time  of  con- 
tracting.'  " 

In  Aron  v.  Gillman,  309  N.  Y.  157,  128  N.  E.  2d  284 
(1955),  the  court  stated  (p.  163) : 
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**It  is  well  settled  that  in  construing  the  provisions 
of  a  contract  we  should  give  due  consideration  to  the 
circumstances  surrounding  its  execution,  to  the  purpose 
of  the  parties  in  making  the  contract,  and,  if  possible, 
we  should  give  to  the  agreement  a  fair  and  reasonable 
interpretation  (3  Corbin  on  Contracts,  pp.  78-79,  88-91, 
115;  3  Williston  on  Contracts,  pp.  1780-1788)." 

Appellees  did  not  and  do  not  urge  that  a  lottery  con- 
ducted for  the  benefit  of  charitable  organizations  or  for 
the  promotion  of  business  is  therefore  not  a  lottery  (Appel- 
lants' Br.  53-60).  The  testimony  of  Mr.  Hughes  as  to  the 
legitimate  business  purpose  underlying  the  adoption  of  the 
Plan,  including  the  provisions  regarding  the  stock  (found 
by  the  trial  court  to  be  an  integral  part  of  the  Plan ;  R.  243, 
par.  43),  was  admissible  because  in  the  determination  of 
whether  or  not  a  particular  enterprise  involves  a  lottery, 
it  is  necessary  to  inquire  into  its  purpose,  effect,  and  all  its 
operative  facts.  Only  by  having  such  knowledge  can  the 
court  determine  whether  a  challenged  enterprise  contains 
the  evils  lottery  laws  are  intended  to  prevent,  and  whether 
the  type  of  chance  involved  is  the  kind  characteristic  of 
a  lottery  or  is  merely  a  normal  business  risk  in  connection 
with  a  legitimate  enterprise. 

The  pertinency  of  an  inquiry  into  business  purposes  is 
illustrated  by  United  States  v.  McDonald  and  United  States 
v.  Rich  (this  brief,  pp.  36,  38),  where  the  courts  referred  to 
the  difference  between  normal  business  risk  and  the  type 
of  chance  involved  in  a  lottery.  See  also  Public  Clearing 
House  v.  Coyne,  194  U.  S.  497,  515,  24  S.  Ct.  789,  48  L.  Ed. 
1092  (1904),  where  the  Supreme  Court  of  the  United  States, 
in  determining  that  the  scheme  under  consideration  involved 
a  lottery,  specifically  emphasized  the  absence  of  legitimate 
business  purposes  in  the  scheme. 

Throughout  this  case  the  parties  proceeded  upon  the 
basis  that  extrinsic  evidence  was  proper  for  the  purpose 
of  showing  the  circumstances  under  which  the  Plan  was 
adopted,  the  reasons  for  the  inclusion  therein  of  the  stock 
provisions  and  the  manner  in  which  the  Plan  operated. 
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Prior  to  the  introduction  of  Mr.  Hughes'  testimony, 
Appellants  had  introduced  numerous  exhibits  relating  to 
these  matters  (R.  264).  Such  exhibits  included  the  fol- 
lowing : 

Ex.  2,  minutes  of  the  directors'  meeting  of  Decem- 
ber 5th  and  6th,  1939,  at  which  the  Plan  was  adopted, 
together  with  the  letter  of  R.  W.  Trown,  then  Comp- 
troller, submitting  the  Plan  to  the  Board  and  setting 
forth  the  Plan,  a  summary  and  explanatory  references. 

Ex.  55,  explanatory  letter  of  Mr.  E.  C.  Sams,  then 
President  of  the  Company,  and  the  other  proxy  mate- 
rial sent  to  stockholders  in  connection  with  the  annual 
meeting  of  March  21, 1940,  when  the  Plan  was  approved 
by  stockholders. 

Exs.  74-77,  excerpts  from  the  minutes  of  stock- 
holders' and  directors'  meetings  held  in  1935  and  1936 
at  which  it  was  decided  to  issue  stock  to  Company 
associates  on  advantageous  terms. 

Ex.  123,  the  document  explaining  the  Plan  and  the 
reason  for  its  adoption,  which  was  submitted  to  the 
directors  prior  to  the  adoption  of  the  Plan. 

Ex.  125,  the  booklet  in  which  appears  the  Plan  and 
Trust  Agreement  as  originally  issued  to  participants. 
The  booklet  includes  an  outline  of  the  Plan  and  sets 
forth  questions  and  answers  relating  to  it. 

Before  Mr.  Hughes  gave  his  testimony.  Appellees  had 
introduced  Ex.  227-A  (R.  340-344)  containing  detailed  evi- 
dence concerning  the  reasons  for  inclusion  of  the  stock 
provisions  and  Appellants  made  no  objection  to  this  exhibit. 
The  Statement  of  Agreed  Facts  in  the  Pre-Trial  Order 
also  contained  extrinsic  evidence  relating  to  the  Plan  to 
which  Appellants  made  no  objection,  although  machinery 
was  provided  in  the  Pre-Trial  Order  for  such  objections 
to  be  made  on  the  ground  of  irrelevancy  or  immateriality 
(R.  91).  For  example,  there  was  set  forth  in  full  in  the 
Pre-Trial  Order  (R.  110-113)  a  letter  dated  December  26, 
1939,  from  Mr.  E.  C.  Sams  addressed  to  Managers  and 
Central  Office  Executives  in  which  Mr.  Sams  gave  the 
reasons  for  and  purposes  of  the  Plan.    It  should  also  be 
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noted  that  tlie  charts  appearing  in  paragraphs  38,  39,  40, 
and  40-A  (R.  128-137)  of  the  Pre-Trial  Order,  dealing  with 
the  financial  operations  of  the  Plan,  were,  as  paragraph 
42- A  of  the  Order  recites  (R.  145),  submitted  on  behalf  of 
ApiDellants. 

Much  of  the  above  evidence  was  introduced  by 
Api^ellants  in  an  attempt  to  establish  a  foundation  to  attack 
the  good  faith  of  the  directors  in  adopting  the  Plan.  Appel- 
lants stress  (Br.  23-32)  the  fact  that  oflQcers  and  directors 
serving  in  executive  capacities  participated  in  the  Plan, 
derived  benefits  from  it,  and  that  some  of  them  retired 
with  shares  of  stock.  Appellants  contend  (Br.  27-28)  the 
men  in  the  "governing  groups  of  the  Company"  possessed 
"unlimited  and  arbitrary  power  over  the  employment  of 
every  participant".  Appellants  further  state  (Br.  28)  that 
this  "placed  such  persons  in  a  position  in  which  their 
duties  to  participants  conflicted  with  their  self-interest  or 
with  their  interest  in  the  Company."  These  references  in 
Appellants'  brief  taken  together  with  their  presentation 
of  the  case  at  trial  create  a  definite  implication  of  a  charge 
of  bad  faith  against  the  officers  and  directors. 

Appellants  having  introduced  evidence  in  an  effort  to 
attack  the  integrity  of  Penney  Company  officers  and  direc- 
tors in  formulating  and  carrying  the  Plan  into  effect, 
Appellees  had  the  right  to  introduce  evidence  relative  to 
this  subject.  The  trial  court  properly  ruled:  "I  will  con- 
sider the  testimony  of  Mr.  Hughes  with  reference  to  his 
intentions,  at  least."    (R.  397) 

Even  if  the  testimony  above  discussed  had  been  erro- 
neously introduced,  the  error  was  invited  by  Appellants 
and  will  not  be  reviewed. 

In  Hamilton  v.  Hamilton  Mammoth  Mines,  Inc.,  110  Or. 
546,  223  Pac.  926  (1924),  the  court  held  there  was  no 
reversible  error  in  permitting  evidence  to  be  introduced  to 
meet  evidence  on  the  same  subject  introduced  by  the  other 
party.  It  explained  the  basis  of  its  decision  as  follows  (p. 
550): 
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*'The  only  alleged  error  brought  to  the  attention 
of  the  court  in  the  bill  of  exceptions  is  a  question  pro- 
pounded to  the  plaintiff  by  his  attorney  in  rebuttal. 
This  question  called  for  testimony  intended  to  meet 
the  testimony  adduced  by  the  defendant  in  support  of 
defendant's  affirmative  answer.  The  defendant  can- 
not, therefore,  be  heard  to  complain  of  the  court's 
action  in  permitting  the  question  to  be  answered.  The 
question  and  answer  were  probably  immaterial,  but  the 
error,  if  any,  was  harmless.  A  litigant  is  not  permitted 
to  object  to  the  testimony  adduced  by  his  antagonist  to 
meet  immaterial  testimony  theretofore  introduced  by 
the  former.  In  any  event,  the  evidence  was  harmless 
and  the  case  having  been  tried  to  the  court,  without 
the  intervention  of  a  jury,  reversible  error  was  not 
thereby  committed." 

Likewise,  in  Richardson  v.  Portland  Trackless  Car  Co., 
113  Or.  544,  233  Pac.  540  (1925),  which  was  an  action  to 
recover  damages  for  personal  injuries  sustained  by  plain- 
tiff while  riding  in  a  motor  bus  of  defendant,  the  court 
stated  (p.  551) : 

''Over  defendant's  objection  the  court  permitted 
witness  to  answer  the  following  question: 

*'  'Supposing  a  man  is  standing  in  the  car,  in  the 
aisle,  near  the  door,  but  not  against  it,  and  you  are 
running  the  car  a  little  lively  and  run  into  a  rough 
place  in  the  pavement,  say  you  are  going  at  a  rate  of 
fifteen  miles  an  hour,  and  the  car  lurches  to  one  side ; 
is  that  a  safe  place  for  him  to  be  in?' 

"This  is  not  a  subject  for  expert  testimony,  and  was 
a  clear  mvasion  of  the  province  of  the  jury;  but  counsel 
for  defendant  cannot  complain  in  view  of  the  fact  that 
he  had  previously  asked  this  witness  if  there  was 
plenty  of  room  for  people  to  stand  in  the  bus  and 
whether  they  could  stand  safely.  Error  when  invited 
will  not  be  reviewed :  Oregon- Washington  R.  &  N.  Co 
V.  Spokane  P.  &  S.  Ry.  Co.,  83  Or.  528  (163  Pac.  600, 
989,  Ann.  Cas.  1918C,  991)." 

If  for  any  reason  the  testimony  of  Mr.  Hughes  was  not 
technically    admissible,    nevertheless    its    admission    was 
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harmless  error.  The  Court  of  Appeals  gives  consideration 
only  to  such  evidence  as  is  competent  and  material  to  the 
issues  and  therefore  the  introduction  of  immaterial  or 
irrelevant  evidence  in  a  case  tried  before  a  judge  without 
a  jury  is  not  reversible  error  where  there  is  other  evidence 
to  support  the  judgment.  See  Bailey  v.  Sears,  Roebuck 
f  Co.,  115  F.  2d  904,  907  (9th  Cir.  1940) ;  Jackson  Furniture 
Co.  V.  McLaughlin,  85  F.  2d  606,  609  (9th  Cir.  1936); 
El  Paso  S  8.  W.  R.  Co.  v.  Phelps-Dodge  Mercantile  Co., 
75  F.  2d  873,  879  (9th  Cir.  1935) ;  Bodkin  v.  Edwards,  265 
Ped.  621,  623  (9th  Cir.  1920) ;  Cascaden  v.  Bell,  257  Fed. 
)26,  930  (9th  Cir.  1919). 

The  record  in  the  case  before  this  Court  is  replete  with 
evidence  apart  from  Mr.  Hughes'  testimony  which  conclu- 
sively establishes  the  validity  of  the  Profit-Sharing  Retire- 
nent  Plan  and  supports  the  judgment  of  the  trial  court. 

All  question  as  to  the  admissibility  of  Mr.  Hughes' 
testimony  is  put  at  rest  by  Rule  61  of  the  Federal  Rules 
jf  Civil  Procedure,  which  provides  in  part : 

''The  court  at  every  stage  of  the  proceeding  must 
disregard  any  error  or  defect  in  the  proceeding  which 
does  not  affect  the  substantial  rights  of  the  parties." 

En  Ryno  v.  United  States,  232  F.  2d  581,  584  (9th  Cir.  1956), 
this  Court  stated  the  well  established  rule  that: 

*'In  reviewing  a  judgment  in  an  appellate  court, 

the  burden  is  on  the  plaintiff  in  error  to  show  that 
error  in  the  admission  of  testimony  was  prejudicial. 
Simpson  v.  United  States,  9  Cir.,  289  F.  188,  191.  No 
such  showing  has  been  made  here. ' ' 

The  Appellants  have  not  shown  and  cannot  show  how  the 
testimony  of  Mr.  Hughes  could  be  prejudicial  in  any  way. 
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IV.  APPELLANTS'  CONTENTION  THAT  THERE 
SHOULD  BE  A  RESULTING  TRUST  IN  FAVOR  OF 
1940  AND  1941  PARTICIPANTS  CANNOT  BE  SUS- 
TAINED. 

(See  Appellants'  Specifications  of  Error  Nos.  5  and  7.) 

A.    The  Manner  of  Acquisition  of  the  Stock  by  the 
Trustee  Cannot  Entitle  Appellants  to  any  Relief. 

In  an  attempt  to  support  their  argument  for  a  result- 
ing trust,  Appellants  make  the  contention  that  the  200,000 
shares  of  stock  were  purchased  by  the  Trustee  with  the 
earnings  and  compensation  of  1940  and  1941  participants 
(Br.  3,  70-79;  Specification  of  Error  No.  5,  Br.  18). 

Their  contention  is  urged,  not  to  support  their  asser- 
tion that  the  stock  provisions  of  the  Plan  are  invalid,  but 
in  support  of  the  relief  they  claim  should  be  granted  if 
their  contention  of  illegality  should  be  upheld.  Unless  the 
Court  should  determine  that  the  Plan  is  invalid,  the  result- 
ing trust  discussion  in  Point  II  of  Appellants'  brief  is 
irrelevant. 

Appellants'  statement  of  the  facts  in  support  of  their 
resulting  trust  argument  contains  assertions  that  are  inac- 
curate or  involve  unwarranted  implications. 

Appellants  assert  that  the  earnings  and  compensation 
of  the  former  managers  and  management  staff  members 
''were  used  to  purchase  200,000  shares  of  the  stock  of  J.  C. 
Penney  Company  (later  split  3  for  1)"  (Br.  3).  This 
assertion  is  not  accurate.  The  stock  was  purchased  with 
the  proceeds  of  a  loan  to  the  Trustee  made  by  the  Con- 
tinental Bank,  and  the  loan  was  repaid  out  of  Fund  assets 
by  December  29,  1941  (R.  226,  par.  19,  R.  229,  par.  23). 

The  Fund  assets  so  used  originated  in  four  sources: 
(1)  participants'  contributions;  (2)  the  Company's  2% 
contribution  measured  by  salaries;  (3)  the  Company's  6% 
of    profits    contributions;    and     (4)     dividends    on    the 
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200,000  shares  of  Company  stock  purchased  by  the  Trus- 
tee. As  the  trial  court  found  and  concluded,  once  these 
moneys  passed  into  the  hands  of  the  Trustee  they  lost  their 
separate  identity  and  became  assets  of  the  Fund.  The  use 
of  Fund  assets  to  repay  the  loan  was  in  accordance  with 
the  Plan  and  Trust  Agreement  (R.  229,  230,  pars.  23,  25). 

The  Plan  (Ex.  125,  Art.  5,  pp.  24,  25)  and  the  Trust 
Agreement  (Ex.  125,  Art.  Fourth,  p.  39)  specifically 
authorized  the  Trustee  to  borrow  $5,700,000  from  Con- 
tinental Bank  to  provide  funds  to  pay  the  Penney  Company 
for  the  200,000  shares  of  stock  and  to  pledge  as  security 
for  the  loan  all  assets  in  the  Fund  including  the  Company 
stock.  The  Trust  Agreement  (Ex.  125,  Art.  Fourth  D,  p. 
40)  provided  that  all  dividends  on  such  shares  of  stock  and 
all  contributions  received  from  the  Company  or  from  par- 
ticipants should  be  paid  to  Continental  Bank  as  received 
on  account  of  the  principal  and  interest  of  the  loan,  except 
a  sum  not  to  exceed  $150,000  to  be  retained  by  the  Trustee 
as  working  funds. 

Such  loan  was  in  fact  negotiated  on  August  1,  1940,  and, 
as  stated  above,  by  December  29,  1941,  it  was  repaid  in  full 
by  the  Trustee  out  of  funds  in  its  possession  (R.  229,  par. 
23).  While  the  loan  was  being  repaid,  every  dollar  of  the 
Company's  6%  of  profits  contributions  and  every  dollar 
of  participants'  personal  contributions  were  credited  to 
their  account  (R.  235).  As  the  trial  court  found  (R.  230), 
use  of  the  Trust  Fund  assets  to  pay  the  loan,  interest  and 
expenses  did  not  interfere  with  making  all  credits  to  the 
accounts  provided  for  by  the  Plan  in  strict  accordance 
with  the  provisions  thereof.  The  trial  court  further  found 
(R.  230)  that  at  all  times  from  August  1,  1940,  through 
December  31,  1953,  the  resources  of  the  Trust  were  suffi- 
cient to  satisfy  the  credits  of  all  participants.  Appellants 
agreed  in  the  Pre-Trial  Order  (R.  177,  par.  80)  that  each 
participant  whose  participation  ceased  prior  to  reaching 
retirement  status  received  from  the  Trust  an  amount  equal 
to  the  aggregate  of  his  own  contributions  and  in  addition 
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the  other  credits  from  the  Fund  to  which  he  was  entitled 
under  the  Plan. 

The  repayment  of  the  loan  had  nothing  to  do  with 
covering  the  cost  of  the  200,000  shares  of  stock  on  the  books 
of  the  Fund.  As  explained  below,  such  cost  was  to  be  cov- 
ered ultimately  by  the  earliest  dividends  on  such  shares  and 
by  the  Company's  2%  contribution  measured  by  salaries. 

Appellants  assert  (Br.  9,  10)  that  the  Penney  Company 
itself  assumed  no  liability  with  respect  to  payment  of  the 
stock  loan,  nor  did  it  guarantee  its  payment,  nor  did  it 
execute  a  hold  harmless  or  indemnity  agreement  with  the 
Trustee  or  with  the  Bank. 

It  is  not  true  that  the  Penney  Company  assumed  no  lia- 
bility with  respect  to  the  loan.  The  loan  agreement  here 
referred  to  was  executed  July  25, 1940,  between  Continental 
Bank,  the  lender.  Chase  National  Bank,  as  Trustee,  and  the 
Penney  Company.  The  sixth  paragraph  thereof  included 
in  part  the  following  provisions : 

''Penney  hereby  agrees  with  the  [Continental] 
Bank  that,  so  long  as  said  note  evidencing  the  said 
original  loan  shall  be  unpaid  in  whole  or  in  part  or 
there  shall  be  any  other  outstanding  and  unpaid  indebt- 
edness of  the  Trustee  to  the  Bank,  Penney  will, 
annually  and  promptly,  make  the  contributions,  pro- 
vided to  be  made  by  it  under  the  Plan  as  now  in  force, 
in  cash  at  or  before  the  times,  in  the  manner  and  in  the 
amounts  so  provided  in  said  Plan,  and  that  Penney 
further  will  not  reduce  the  amount  of  its  contributions, 
provided  to  be  made  by  it  under  the  Plan  as  now  in 
force,  below  the  amounts  which  are  required  to  be  con- 
tributed by  it,  from  time  to  time,  under  the  Plan  as 
now  in  force,  and  that  Penney  further  will  not  discon- 
tinue making  the  contributions,  provided  for  under 
Section  6(a)  of  the  Plan  as  now  in  force,  regardless  of 
the  amount  of  the  'Eeserve  for  Retirement  account' 
and  will  not  exercise  any  rights,  granted  to  it  under 
Section  15  of  the  Plan  as  now  in  force,  to  decrease  or 
dispense  with  any  Company  contribution  called  for 
under  the  Plan  as  now  in  force  or  to  substitute  any 
form  of  stock  or  securities  for  cash  contributions." 

(R.  373,  374;  Ex.  210) 
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In  addition,  the  Trust  Agreement  (Ex.  125,  Art.  Fourth 
G,  p.  41)  reads  as  follows: 

"The  Company  shall  not  consent  to,  or  take  any 
steps  to  accomplish,  the  termination  or  discontinuance 
of  the  Plan  or  this  agreement  of  trust  at  any  time  at 
which  there  shall  be  any  outstanding  indebtedness  or 
liabilities  of  the  Trustee  to  the  Bank  in  connection  with 
its  loans  to  the  Trustee  as  herein  provided." 

In  other  words,  until  the  loan  was  repaid  there  was  an 
absolute  obligation  on  the  Penney  Company  to  maintain 
the  Plan  in  effect  and  to  continue  its  contributions  called 
for  by  Art.  6(a)  of  the  Plan  in  an  amount  equal  to  2%  of 
the  aggregate  regular  salary  paid  to  all  employees  receiv- 
ing compensation  during  the  preceding  year  and  the  con- 
tribution called  for  by  Art.  6(b)  in  the  amount  of  6%  of 
the  Company's  net  profit  for  the  prior  year  in  excess  of 
15%  of  the  common  stock  book  value  of  the  Company. 

Appellants  assert  (Br.  10,  11) — ''During  this  time 
[prior  to  the  repayment  of  the  loan]  when  participants' 
funds  were  completely  utilized  for  the  payment  of  the  loan 
used  to  purchase  the  shares,  such  funds  were  not  available 
for  other  investments  for  the  benefit  of  participants."  Use 
of  the  assets  of  the  Fund  to  repay  the  loan  was  strictly  in 
accordance  with  the  terms  of  the  Plan  to  which  all  partici- 
pants had  agreed  (R.  231).  Moreover,  no  participant,  how- 
ever quickly  he  separated  from  the  Company  after  the 
adoption  of  the  Plan,  failed  to  receive  at  least  all  his  per- 
sonal contributions  plus  his  share  of  the  Company's  6%  of 
profits  contribution  for  every  full  year  in  which  he  partici- 
pated in  the  Plan.  The  example  used  by  Appellants  is  the 
case  of  Mr.  McAlpine,  who  separated  on  August  31, 1941.  Mr. 
McAlpine  contributed  $4,278.38  and  on  separation  received 
$4,635.05,  an  increase  of  $356.67,  or  8%  of  his  personal 
contributions  (Ex.  292).  Due  to  the  fact  that  Mr.  McAlpine 
separated  in  August,  rather  than  at  the  end  of  the  year, 
under  the  terms  of  the  Plan  he  did  not  participate  in  the 
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Company's  6%  of  profits  contribution  for  1941  (Ex. 
292).  After  the  cost  of  the  50,000  shares  of  stock  was  cov- 
ered in  September,  1941,  explained  below,  dividends  were 
credited  to  the  Dividend  Account  in  which  all  participants 
separating  after  September  1941  shared.  The  date  Sep- 
tember 1951  (Appellants'  Br.  12,  3rd  line  from  bottom) 
is  incorrect. 

Appellants  assert  (Br.  11,  12)  that  while  the  loan  was 
being  repaid  during  1940-1941,  the  participants  bore  the 
entire  risk  in  the  event  the  Bank  foreclosed  on  the  stock 
held  by  the  Trustee  and  that  a  vast  discrepancy  existed 
between  the  credits  absolutely  vested  in  and  due  partici- 
pants and  the  cash  held  by  the  Trustee.  Since  the  principal 
on  the  note  was  not  due  until  August  1,  1943  (Ex.  211),  the 
possibility  of  such  foreclosure  occurring  during  1940  or 
1941  was  purely  fanciful.  Furthermore,  as  in  the  case  of 
a  bank,  the  Trustee  maintained  on  hand  sufficient  cash  to 
meet  all  anticipated  withdrawals  (Ex.  292,  R.  137),  and  no 
importance  attaches  to  the  circumstance  that  the  Trustee 
did  not  maintain  sufficient  cash  on  hand  to  meet  its  obliga- 
tions to  all  participants  ''had  they  chosen  voluntarily  to 
withdraw,  or  if  the  Plan  had  failed  for  any  other  reason." 

The  Plan,  the  Trust  Agreement,  the  Loan  Agreement 
(Ex.  210),  and  Note  (Ex.  211)  contained  provisions  to 
insure  that  the  use  by  the  Trustee  of  the  moneys  received 
by  it  to  repay  the  loan  would  not  interfere  (and  in  fact 
it  did  not  interfere)  with  the  Trustee's  ability  to  make 
whatever  payments  might  be  required  in  accordance  with 
the  credits  to  the  various  accounts  under  the  Plan  to  par- 
ticipants who  might  leave  the  employ  of  the  Company  in 
the  early  years  of  the  Plan.  Those  provisions,  in  sub- 
stance, were  as  follows  (R.  228,  par.  21) : 

(1)  The  Trustee  was  authorized  by  the  Trust 
Agreement,  Article  Fourth  E,  and  the  Note  that  it 
delivered  to  the  Continental  Bank  to  retain,  out  of  the 
cash  received  by  it,  $150,000  for  working  funds. 
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(2)  The  Loan  Agreement,  paragraph  2,  provided 
that  the  Bank  at  any  time  after  the  principal  of  the 
loan  had  been  reduced  to  $4,500,000  or  less  would  make 
a  new  loan  to  the  Trustee  up  to  $500,000  and  would 
also  release  to  the  Trustee  up  to  10,000  shares  of 
Penney  Company  stock. 

(3)  Under  the  terms  of  the  Plan,  Article  5,  and 
Trust  Agreement,  Article  Fourth  B,  Eighth  A,  the 
Trustee  was  authorized  to  reborrow  from  the  Conti- 
nental Bank,  after  any  partial  repayment  of  the  ori- 
ginal loan,  up  to  $5,700,000  (including  any  unpaid 
balance  of  the  original  loan)  and,  after  complete  repay- 
ment of  any  loans  from  the  Continental  Bank,  to  bor- 
row without  restriction  on  the  security  of  the  assets  in 
the  Fund  such  amounts  as  might  be  required  to  carry 
out  the  purposes  of  the  trust. 

The  Trustee  paid  the  loan  down  to  $4,200,000  on  the 
very  day  that  the  loan  was  made.  It  did  not  at  any  time 
become  necessary  for  the  Trustee  to  borrow  additional 
funds  from  the  Continental  Bank  or  from  any  other  source. 
Both  prior  and  subsequent  to  the  repayment  of  the  loan, 
the  provisions  set  forth  above  constituted  a  resource  of 
the  Fund  available  to  the  Trustee  to  obtain  additional 
cash  if  any  had  been  necessary  to  pay  the  credits  of  par- 
ticipants withdrawing  from  the  Plan.  (R.  228,  par.  21) 

That  the  cash  assets  of  the  Trustee  were  substantially 
below  the  amounts  that  would  have  been  due  all  partici- 
pants had  their  participation  ceased  on  or  prior  to  Decem- 
ber 29,  1941,  resulted  in  no  substantial  risk  to  participants. 
On  December  29,  1941,  when  the  Trustee  completed  repay- 
ment of  the  loan  of  $5,700,000,  the  Trustee  held  in  addition 
to  $389,565.61  cash  (R.  137)  the  200,000  shares  of  Penney 
Company  stock  free  and  clear.  Significantly,  Appellants 
omit  to  mention  that  the  stock  so  held  then  had  a  market 
value  of  approximately  $15,400,000  (R.  119).  Participants' 
credits,  less  withdrawals  by  participants  prior  to  December 
29,  1941  (R.  137),  then  totalled  $4,888,306.22  (R.  138). 
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Thus,  if,  as  suggested  by  Appellants,  all  participants 
had  resigned  or  died  on  December  29,  1941,  the  Trustee 
would  have  had  to  meet  obligations  of  $4,888,306.22.  With 
$389,565.61  (R.  137)  cash  then  on  hand,  the  Trustee  would 
have  had  to  borrow  the  difference,  or,  $4,498,740.61.  The 
Trustee  could  easily  have  done  so  on  the  security  of  the 
Penney  stock  then  worth  approximately  $15,400,000  (R. 
119).  Of  course  no  such  contingency  ever  arose.  It  puts 
a  ridiculously  excessive  strain  on  the  imagination  to  visual- 
ize circumstances  under  which  1,731  associates  of  the 
Penney  Company  (R.  167),  store  managers  and  associates 
in  the  central  and  branch  offices,  would  have  resigned  or 
died  on  the  same  date. 

At  all  times  from  August  1,  1940,  through  December 
31,  1953,  the  last  full  calendar  year  for  which  figures  are 
set  forth  in  the  Pre-Trial  Order,  the  resources  of  the 
Trust  were  overwhelmingly  sufficient  to  satisfy  the  credits 
of  all  participants.  On  August  1,  1940,  the  date  the  Trus- 
tee paid  $5,700,000  for  the  200,000  shares  of  stock,  their 
market  value  was  $80  per  share,  or  $16,000,000  (R.  229), 
thus  providing  on  that  date  a  buffer  of  over  $10,000,000  of 
security.  Between  August  1,  1940,  and  December  29,  1941, 
the  date  when  the  loan  was  fully  repaid,  the  price  of 
Penney  Company  stock  ranged  from  $73  to  $92  per  share  (R. 
119),  the  stock  thus  having  a  value  of  between  $14,600,000 
and  $18,400,000  (R.  229,  par.  22). 

While  Appellants  seem  to  have  confined  to  the  period 
between  August  1,  1940,  and  December  29,  1941,  their  fears 
concerning  the  alleged  discrepancy  between  credits  to  par- 
ticipants and  cash  held  by  the  Trustee,  it  may  be  well  to 
point  out  that  no  question  of  the  solvency  of  the  Plan  can  be 
raised  during  any  period  subsequent  to  December  29,  1941. 
At  no  time  between  that  date  and  January  16, 1946,  when  the 
stock  was  split  three-f  or-one,  did  the  price  of  Penney  Com- 
pany stock  fall  below  $57  per  share;  since  that  split  the 
stock  has  never  been  below  $36  per  share,  or  $108  per  orig- 
inal share  (R.  119). 
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On  December  31,  1953,  participants'  credits  amounted 
to  $65,636,598.36.  On  the  same  date  the  assets  of  the  Fund, 
exclusive  of  the  483,754  shares  of  Penney  Company  stock, 
consisted  of  cash  on  hand,  receivables,  government  bonds, 
and  deferred  annuities  amounting  to  $63,286,595.59.  The 
difference  of  $2,350,003.77  represents  the  remaining  uncov- 
ered cost  of  the  original  150,000  share  block  of  stock  to  be 
covered  by  the  Company's  2%  contribution  measured  by 
salaries.    (R.  147,241)* 

The  Company  has  had  an  unbroken  profit  and  dividend 
record  from  the  time  of  its  incorporation  in  Delaware  in 
1924  (E.  241,  par.  39).  Its  predecessor,  the  Utah  corpora- 
tion, incorporated  in  1913,  had  an  unbroken  profit  record 
except  for  the  year  1920  (Hughes,  E.  375,  376).  Sales  for 
1913  were  $2,637,293.72  (Ex.  154),  increasing  steadily  over 
the  years  to  sales  of  $304,539,325.64  and  net  income  of 
$16,230,608.84  in  1940  (Ex.  145).  For  the  year  1950  (Ex. 
155 — the  last  annual  report  in  evidence)  sales  were 
$949,711,735.43  and  net  income  was  $44,930,816.28. 


*  Appellants  assert  that  each  participant  is  required  to 
contribute  annually  to  the  Plan  one  third  of  his  compensa- 
tion (as  defined  in  the  Plan)  exclusive  of  regular  salary 
(Br.  7).  This  was  true  only  for  the  years  1940  and  1941. 
Contributions  by  participants  from  their  1939  compensation 
were  not  required  but  were  voluntary  up  to  33%%.  Because 
of  increased  Federal  Personal  Income  taxes,  the  percentage 
of  each  participant's  contribution  for  1942  and  subsequent 
years  was  reduced  to  20%  of  his  annual  compensation  (E. 
225,  par.  15;  E.  233,  par.  30A). 

Appellants  assert  (Br.  7)  that  the  Company  is  required 
annually  to  contribute  an  amount  equal  to  6%  of  the  Com- 
pany's net  profit  for  the  prior  calendar  year  in  excess  of 
15%  of  the  common  stock  book  value  of  the  Company.  This 
is  correct  for  the  period  through  1949  except  that  net  profit 
was  computed  before  the  deduction  of  this  contribution. 
For  each  of  the  years  1950  through  1953  the  profit  sharing 
contribution  was  changed  to  2%  of  the  Company's  net 
profit  before  Federal  taxes  and  before  the  Company's  con- 
tribution to  this  Plan  and  to  its  Thrift  Plan.    (E.  234) 
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In  terms  of  its  ability  to  meet  its  obligations,  the  Plan 
is  and  at  all  times  has  been  fully  solvent.  Realistically  con- 
sidered, there  has  been  no  risk  to  participants. 

In  analyzing  Appellants'  argument  that  the  stock  was 
bought  with  participants'  funds,  it  is  necessary  to  bear  in 
mind  that  the  stock  provisions  of  the  Plan  have  a  two-fold 
function. 

First,  the  stock  is  an  asset  of  the  Trust  Fund.  Divi- 
dends received  on  it  are,  in  effect,  income  of  the  Fund.  They 
are  credited  to  the  Dividend  Account  for  the  benefit  of  all 
participants.  Because  of  such  dividends,  participants  leav- 
ing the  Company  on  retirement  or  earlier  separation  receive 
larger  annuities.  The  Plan,  instead  of  including  the  provi- 
sion for  purchase  of  the  stock,  might  have  provided  for  trust 
assets  to  be  invested  exclusively  in  Government  bonds. 
That  would  also  have  been  a  sound  investment,  but  the  rate 
of  return  would  have  been  low.  By  enabling  the  Fund  to 
purchase  shares  of  Penney  stock  at  $50  a  share  below  the 
market  price,  the  Company  provided  the  Fund  with  a  safe, 
and  at  the  same  time  lucrative,  investment.  As  already 
pointed  out  (Point  I,  B,  supra),  against  an  original  cost 
of  $6,000,000,  credits  to  the  Dividend  Account  for  the  benefit 
of  participants  have  amounted  in  the  aggregate  over  the 
years  to  more  than  $17,000,000. 

Second,  the  Plan  provides  for  the  distribution  to  partici- 
pants attaining  retirement  status,  out  of  the  Company  stock 
held  in  the  Fund,  of  a  number  of  shares  determined  in 
accordance  with  the  Plan  formula.  The  shares  are  intended 
to  supplement  the  annuities  received  on  retirement  and 
thus  furnish  an  additional  source  of  security  for  partici- 
pants in  the  later  years  of  their  lives. 

In  considering  the  stock  feature  of  the  Plan  it  is  neces- 
sary to  distinguish  between  the  matters  discussed  in  sub- 
paragraphs (i),  (ii)  and  (iii)  following: 

(i)  The  use  of  trust  assets  to  repay  the  loan  used  to 
acquire  the  stock. 
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Purchase  of  the  Penney  stock  by  the  Trustee  constituted 
investment  of  a  portion  of  the  Fund.  The  Trustee,  in  the 
first  instance,  borrowed  the  money  to  pay  for  the  stock.  It 
then  used  trust  assets  to  repay  the  loan.  This  transaction 
did  not  differ  in  principle  from  an  investment  in  Govern- 
ment bonds.  Like  such  an  investment,  it  produced  income 
for  the  Fund  but  with  a  higher  rate  of  return.  Whether  the 
trust  assets  had  been  invested  in  Company  stock  or  in 
Government  bonds,  there  would  have  been  no  difference  in 
the  amounts  credited  in  accordance  with  the  Plan  to  the 
accounts  of  individual  participants  from  the  Company's 
contribution  based  on  profits  and  from  participants'  per- 
sonal contributions. 

(ii)  The  credits  to  the  accounts  of  the  participants. 

It  is  the  credits  to  participants'  accounts  which  deter- 
mine the  amount  of  cash  or  annuities  they  receive  on  retire- 
ment or  other  separation  (E.  238,  pars.  32,  33,  34,  Ex.  125, 
29-31).  The  amounts  of  the  credits  provided  by  the  Plan  to 
be  made  to  their  accounts  were  not  affected  in  any  way 
either  by  the  investment  of  trust  assets  in  Penney  stock 
(except  advantageously  in  view  of  the  lucrative  yield  on 
that  investment)  or  by  the  manner  in  which  the  cost  of  the 
stock  was  covered  on  the  books  of  the  Fund. 

(iii)  The  manner  in  which  the  cost  of  the  stock  was 
to  be  covered  on  the  books  of  the  Fund. 

Since  the  Trustee  was  to  purchase  the  stock  for  cash 
(i.e.  at  a  cost  of  $30  per  share,  less  adjustment  for  dividends 
of  $1.50  per  share  paid  by  the  Company  between  January  1 
and  August  1, 1940,  which  were  to  be  considered  as  a  receipt 
of  dividends  in  that  amount),  it  was  necessary  to  include  in 
the  Plan  provisions  whereby  the  cost  would  be  covered  on 
the  books  of  the  Fund  so  that  shares  might  be  distributed 
to  retiring  participants  without  charge  (Ex.  125,  Art.  5,  pp. 
24,  25,  Art.  10,  pp.  29,  30).  These  provisions  were  separate 
and  distinct  from  those  for  the  repayment  of  the  loan. 
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As  provided  by  Article  7(c)  of  the  Plan,  the  original 
200,000  shares  of  Penney  Company  stock  were  separated  in 
the  Fund's  accounts  into  two  blocks — one  of  50,000  shares 
and  one  of  150,000  shares  with  actual  cost  applied  to  each 
block,  after  the  dividend  adjustment  provided  for  under 
Article  5  of  the  Plan  (Ex.  125,  p.  26,  R.  235-237). 

The  $1,500,000  cost  of  the  original  50,000  share  block 
was  to  be  covered  by  the  Company's  2%  contribution 
measured  by  salaries  under  Article  6(a),  and  by  the  earliest 
dividends  (including  the  $300,000  adjustment  for  dividends 
paid  between  January  1  and  August  1,  1940)  on  all  of  the 
200,000  shares  of  stock,  after  payment  from  such  dividends 
of  interest  on  the  money  borrowed  to  purchase  the  stock 
and  incidental  Plan  expenses  not  borne  by  the  Company 
(Ex.  125,  Art.  7(d),  (e),  p.  26,  R.  235-237). 

The  $4,500,000  cost  of  the  original  150,000  share  block 
was  to  be  covered  solely  by  the  annual  2%  of  salary  con- 
tribution through  the  medium  of  the  Reserve  for  Retire- 
ment Account  to  which  account  such  contributions  were 
credited  annually  after  the  cost  of  the  50,000  share  block 
was  covered.  After  the  cost  of  the  150,000  share  block  is 
covered,  the  2%  of  salary  contribution  will  terminate.  (Ex. 
125,  Art.  6(a),  p.  25,  R.  237,  par.  D.) 

It  was  because  of  these  specific  provisions  in  the  Plan 
with  regard  to  application  of  the  2%  of  salary  contribu- 
tion and  the  earliest  dividends  on  the  200,000  shares  that 
no  participants  received  credits  to  their  accounts  from 
them.  Participants  were  given  full  information  with  regard 
to  these  provisions,  not  only  in  the  Plan  but  also  in  the 
Questions  and  Answers  and  Outline  (Ex.  125,  p.  26,  5,  12, 
13),  and  agreed  to  them  (R.  231,  par.  27). 

The  Plan  was  operated  precisely  in  accordance  with  the 
provisions  to  which  we  have  referred  (R.  237,  pars.  D,  E). 

The  $1,500,000  cost  of  the  50,000  share  block  was  entirely 
covered  by  September,  1941  by  the  Company's  contribution 
for  1940  measured  by  salary  under  Article  6(a)  of  the 
Plan,  amounting  to  $102,206.97,  and  dividend  credits  of 
$1,397,793.03.    Company  contributions  measured  by  salary 
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under  Article  6(a)  of  the  Plan  for  succeeding  years  were 
and  are  being  credited  to  the  Reserve  for  Retirement 
Account  to  cover  the  $4,500,000  cost  of  the  150,000  share 
block.  As  at  December  31,  1953  the  Reserve  for  Retire- 
ment Account  amounted  to  $2,149,996.23,  leaving  a  balance 
of  $2,350,003.77  to  be  received  from  the  Company  in  the 
form  of  its  annual  contributions  under  Article  6(a).  Divi- 
dends received  by  the  Trustee  by  September,  1941,  not 
needed  in  covering  the  cost  of  the  50,000  share  block,  and 
exclusive  of  the  dividends  of  $40,239.60  (R.  138,  5th  column) 
used  to  pay  off  interest  on  the  loan  and  incidental  expense 
not  borne  by  the  Company,  and  all  dividends  received  by 
the  Trustee  thereafter  were  credited  to  the  Dividend 
Account  (R.  237,  pars.  D,  E;  R.  147). 

It  is  clear  that  the  entire  cost  on  the  books  of  the  Fund 
of  the  original  200,000  shares  of  stock  will  be  covered  solely 
by  payments  made  by  the  Company  to  the  Trustee  which, 
under  the  terms  of  the  Plan,  are  to  be  applied  exclusively 
for  that  purpose.  Earliest  dividends,  together  with  the 
Company's  contribution  measured  by  2%  of  salary,  were 
required  to  be  and  were  applied  by  the  Trustee  to  the  cost 
of  the  original  50,000  share  block  until  that  cost  was 
entirely  covered,  and  thereafter  the  Company's  2%  of 
salary  contribution  has  been  and  must  be,  by  the  specific 
terms  of  the  Plan,  applied  to  the  cost  of  the  original 
150,000  share  block.  No  contributions  by  participants  have 
been  applied  to  the  cost  of  covering  such  stock.  The  Com- 
pany has  paid  and  is  paying  the  cost  of  the  stock.  No  trust 
can  result  in  favor  of  Appellants  on  their  theory  that  their 
funds  were  used  to  cover  the  cost  of  the  stock. 

The  general  propositions  of  trust  law  cited  by  Appel- 
lants (Br.  64-66)  lend  no  support  to  their  argument  that 
there  should  be  a  resulting  trust  in  their  favor.  We  have 
shown  that  Appellants  have  not  paid  any  part  of  the 
cost  of  the  stock.  If,  as  seems  inconceivable,  the  Court 
should  hold  the  Plan  invalid,  then,  in  view  of  the  fact 
that  the  entire  cost  of  the  stock  is  being  paid  by  the 
Company,  additional  court  proceedings  would  be  necessary 
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to  determine  the  proper  disposition  of  the  stock  now  held 
in  the  Fund. 

Appellants'  cases  (Br.  62-64)  involve  professional  gam- 
bling, having  to  do  with  bets  on  races  and  other  sporting 
events,  and  are  not  in  point.  In  each  case  the  recovery 
was  only  the  dollar  amount  advanced  by  the  bettor  to  the 
stakeholder.  In  the  Bamman  case  (Br.  63),  the  court 
specifically  stated  that  the  bettor  could  never  recover  win- 
nings. Appellants'  characterization  of  the  200,000  shares 
of  stock  as  a  ''prize"  (Br.  53)  would  by  itself  preclude 
Appellants  from  recovery  of  any  of  these  shares  under  the 
authorities  they  have  cited.  Appellants  have  already 
received  back  not  only  every  dollar  of  their  own  personal 
contributions  but  other  benefits  in  addition. 

B.  Company  Contributions  to  the  Trust  Constitute 
Deferred  Compensation  to  Participants  Only  Under 
the  Conditions  Provided  by  the  Plan. 

Appellants  (Br.  70-79)  seek  to  strengthen  their  argu- 
ment for  a  resulting  trust  by  contending  that  all  Company 
contributions  constituted  current  compensation  to  par- 
ticipants.    They  advance  the  following  propositions: 

''At  the  end  of  each  year  as  such  contributions 
(Company  contributions  under  Article  6(a)  and  6(b) 
of  the  Plan)  are  accrued,  they  become  vested  compen- 
sation earned  by  participants  (Br.  77). 

"Thus,  under  state  substantive  law  and  under  fed- 
eral and  state  tax  law,  all  the  funds  used  by  Trustee 
to  purchase  the  Penney  stock  were  the  earnings  of  par- 
ticipants at  the  end  of  each  year  in  which  accrued" 
(Br.  79). 

Appellants'  propositions  are  not  in  accord  with  the  law 
or  the  facts. 

The  Company  contributions  constitute  deferred  com- 
pensation subject  to  the  terms  and  conditions  of  the  Plan. 
No  participant  had  a  right  to  receive  any  of  such  compen- 
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sation  either  in  cash  or  in  stock  except  in  accordance  with 
the  Plan's  conditions  (R.  252,  253,  pars.  16-18).  All  moneys 
used  to  pay  the  loan  with  which  the  stock  was  purchased 
had  come  into  the  hands  of  the  Trustee  to  be  used  solely 
in  accordance  with  the  Plan  and  Trust  Agreement  and 
retained  no  separate  identity  except  as  assets  of  the  Fund 
(R.  230,  par.  25;  this  brief).  Calling  the  funds  used  by 
the  Trustee  to  repay  the  loan  ' '  earnings  of  participants  at 
the  end  of  each  year  in  which  accrued"  (Br.  79)  cannot 
remove  the  conditions  under  which  they  came  into  the 
Trust  Fund,  or  vary  the  terms  of  the  Plan  governing  their 
disposition. 

Appellants  in  their  brief  (77)   state: 

''The  profit-sharing  contribution  under  Section  6(b) 
of  the  Plan  and  the  2%  of  aggregate  salaries  contribu- 
tions under  Section  6(a)  of  the  Plan  are  'treated  as 
though  they  were  in  the  Fund  at  the  end  of  the  year 
in  which  *  *  *  earned.'  'Company  contributions  are 
credited  to  participants'  accounts  on  this  accrual 
basis'  (R.  146)." 

This  is  not  an  accurate  statement  of  what  appears  in  the 
Record  at  p.  146,  and  is  misleading.  The  Record  there  states 
(par.  D(ii))  that  the  Company  contributions  under  Article 
6(b)  of  the  Plan 

"are  upon  an  accrual  basis,  that  is  to  say,  Company 
contributions  have  been  treated  as  though  they  were 
in  the  Fund  at  the  end  of  the  year  in  which  were  earned 
the  profits  upon  which  such  contributions  were  based 
rather  than  in  the  subsequent  year  in  which  such  con- 
tributions were  paid  to  the  Trustee." 

The  statement  at  R.  146  has  no  reference  to  the  year  in 
which  contributions  were  "earned"  by  any  participants, 
but  refers  solely  to  the  year  in  which  were  earned  the  Com- 
pany profits,  upon  which  the  Company  contributions  under 
Article  6(b)  were  based. 

Under  the  terms  of  an  employees'  benefit  plan  the  par- 
ticipants' interests  in  the  assets  held  by  the  trustee  may 
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remain  contingent  prior  to  a  specified  date  or  prior  to  their 
reaching  retirement  age. 

Rev.  Rul.  33,  C.  B.  1953-1,  267,  280,  provides  as  follows : 

"(b)  Vested  rights  in  employer's  contributions. — 
The  Code  does  not  require  that  an  employee  be  granted 
immediate  vested  rights  in  his  employer's  contribu- 
tions as  a  condition  for  qualification  of  a  plan.  Vari- 
ous provisions  for  vesting  are  in  use,  ranging  from 
complete  and  immediate  vesting  through  different 
forms  of  graduated  vesting,  upon  completion  of  stated 
service  or  participation  requirements,  to  no  vesting 
until  attainment  of  normal  or  stated  retirement  age." 

A  case  closely  in  point  is  Schaefer  v.  Bowers,  50  F.  2d 
689  (2d  Cir.  1931).  The  plaintiff,  Schaefer,  an  employee 
of  Standard  Oil  Company  of  New  Jersey,  became  a  par- 
ticipant in  a  stock  subscription  plan  inaugurated  by  that 
company  on  December  30,  1920  for  a  period  of  five  years. 
The  Plan  was  an  exempt  employees'  trust  under  the  Inter- 
nal Revenue  Code.  The  plan  provided  that  an  employee 
might  contribute  to  the  fund  under  the  plan  up  to  twenty 
per  cent  of  his  pay  to  which  the  company  would  add  one- 
half.  Trustees  were  to  receive  such  joint  contribution  and 
from  time  to  time  purchase  shares  of  the  company's  stock. 
Title  to  the  shares  was  to  be  in  the  trustees,  but  the  shares 
were  to  be  credited  on  the  trustees'  books  to  the  employees 
in  proportion  to  the  joint  contribution.  Judge  Learned 
Hand,  in  describing  the  Plan,  stated  (at  p.  690) ; 

''(1)  An  employee  might  remain  in  the  service  of 
the  company  and  withdraw  from  the  fund.  In  that 
case  he  got  back  only  his  own  deposits  with  interest, 
or  if  the  trustees  so  decided,  an  'equivalent  thereof 
in  shares  at  their  average  cost.  (2)  He  might  leave 
the  employer's  services  voluntarily,  or  be  'discharged 
for  good  cause  (of  which  the  trustees  shall  be  the  sole 
judges).'  In  either  event  he  should  also  have  only  his 
money  back  with  interest,  or  'at  the  option  of  the  trus- 
tees,' an  equivalent  in  shares.  (3)  He  might  be 
retired  or  quit  'on  account  of  total  disability  or  for 
other  satisfactory  cause  (of  which  the  trustees  shall 
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be  the  sole  judges),'  or  he  might  be  discharged  through 
'no  fault  of  his  own.'  In  either  of  these  cases  he  was 
to  receive  the  full  amount  of  the  shares  to  his  credit 
at  the  time.  If  he  died,  his  successors  had  the  same 
rights." 

The  plaintiff  had  made  contributions  during  the  five  year 
period  and  received  certain  shares  of  stock  as  his  distribu- 
tion. The  issue  involved  was  the  manner  in  which  the  stock 
was  to  be  treated  for  income  tax  purposes.  The  court 
stated  (p.  691)  that  this  issue  'Hums  upon  the  character 
of  the  employee 's  interest  in  the  fund  before  distribution. ' ' 
The  plaintiff's  argument  was  to  the  effect  that  ''when  the 
trustees  bought  shares  of  stock  by  means  of  the  joint  con- 
tribution of  employer  and  employee,  they  became  his  in 
equity"  and  were  his  property  at  that  time.  The  court 
rejected  this  argument,  stating  in  part  (p.  691) : 

"When  shares  were  unconditionally  allocated  to  an 
employee  under  a  kindred  scheme,  we  held  that  they 
were  taxable  when  credited  to  him  {Rodrigues  v. 
Edwards,  40  F.  (2d)  408),  but  here  the  employee's 
right  to  anything  but  his  own  contribution  was  condi- 
tional until  the  period  expired.  *  *  * 

"We  rely  first  upon  the  fact  that  the  right,  what- 
ever it  was,  was  conditional  on  the  employee's  con- 
tinuance in  the  company's  service  for  five  years.  The 
plaintiff  answers  that  this  was  a  condition  depending 
wholly  upon  his  own  volition,  and  cannot  properly  be 
regarded  as  a  condition  at  all.  We  cannot  agree.  He 
might  be  discharged,  and  the  trustees  were  to  be  the 
'sole  judges'  whether  or  not  it  was  for  'good  cause.' 
It  is  idle  to  say  that  a  man  subject  to  discharge  for 
reasons  resting  in  the  decision  of  a  third  person,  volun- 
tarily abandons  the  service,  because  his  discharge 
presumably  depends  upon  his  own  conduct.  He  may 
prove  incompetent,  or  arouse  the  displeasure  of  his 
employer  for  reasons  of  which  he  could  not  anticipate 
such  a  result.  Even  though  the  decision  of  the  trustees 
was  subject  to  eventual  review  in  cases  of  plain  abuse, 
the  occasions  for  its  lawful  exercise  might  be  such  as 
he  could  not  control  or  foresee. 

"Moreover,  even  if  it  can  be  thought  that  any  dis- 
charge is  voluntary,  still  his  rights  changed  upon  dis- 
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tribution.  Until  then,  his  interest  was  charged  with 
the  obligation  to  remain  ,•  that  is  as  true  a  condition  as 
though  his  employment  did  not  rest  in  his  pleasure. 
Practically  it  might  prove  onerous;  he  might  find  it 
much  to  his  advantage  to  go  elsewhere,  but  his  decision 
to  do  so  was  clogged  by  the  fact  that  he  would  lose 
his  shares.  Certainly  he  had  not  that  untrammelled 
dominion  over  property  so  limited  which  he  has  over 
property  in  general. ' ' 

The  court  further  stated  (p.  692) : 

*' Therefore,  we  think  that  when  the  shares  were 
distributed  at  the  close  of  the  five-year  period,  the 
plaintiff  got  for  the  first  time  the  income  which  had 
theretofore  been  accumulating,  conditionally  upon  his 
continued  service  and  the  company's  continued  pur- 
pose to  complete.  Appeal  of  Lister,  3  B.  T.  A.  475. 
Until  then  it  was  uncertain  whether  he  would  ever 
receive  the  shares;  they  had  become  his  only  pro- 
visionally. ' ' 

The  decision  in  Schaefer  v.  Bowers,  supra,  was  followed 
in  the  case  of  Ralph  H.  Jackson,  40  B.  T.  A.  1094  (1939) 
which  involved  a  similar  trust  with  respect  to  shares  of 
stock  of  the  Carborundum  Co.  created  by  that  company  as 
a  part  of  a  profit-sharing  plan  for  its  employees.  In  the 
Jackson  case,  the  Board  of  Tax  Appeals  stated  (p.  1099) : 

*'In  any  event,  we  think  that  Schaefer  v.  Boivers, 
supra,  disposes  of  petitioners'  contention.  In  that 
case,  the  employee's  ultimate  receipt  of  the  stock 
depended  on  his  continuance  in  the  employ  of  the  com- 
pany for  a  definite  period  of  time.  The  situation  here 
is  the  same,  for  the  plan  as  set  out  in  the  trust  instru- 
ment provides  that  the  participating  employee  may 
make  monthly  contributions  only  up  to  a  certain 
amount,  and  that  if  his  employment  is  terminated  he 
will  receive  his  contributions  back.  In  other  words, 
before  he  can  get  the  stock,  he  must  work  until  the 
sum  of  the  maximum  payments  he  is  permitted  to  make 
out  of  his  wages  equals  the  purchase  price  of  the  stock 
he  has  agreed  to  buy.  It  is  this  feature  which,  as  the 
court  held  in  the  Schaefer  case,  differentiates  peti- 
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tioners  from  ordinary  purchasing  investors  and  makes 
them  taxable  under  Section  165. ' ' 

See  also  Commissioner  of  Internal  Revenue  v.  Texas 
Pipe  Line  Co.,  87  F.  2d  662  (3rd  Cir.  1937)  and  Cravens 
V.  Climax  Engineering  Co.,  40  F.  2d  359  (8th  Cir.  1930). 

C.    It  Would  be  Inequitable  to  Permit  Appellants 
to  Recover. 

In  view  of  the  presentation  which  we  have  hereinabove 
set  forth,  we  believe  it  inconceivable  that  the  Plan  would 
be  held  to  be  invalid  insofar  as  it  relates  to  Penney  Com- 
pany stock  or  otherwise.  The  issue  whether  a  resulting 
trust  should  be  declared  in  favor  of  the  Appellants  or  any 
other  participants  will  therefore  not  be  reached. 

In  any  event  there  is  no  merit  to  Appellants '  Specifica- 
tion of  Error  No.  7  (Br.  18).  It  would  be  inequitable  to 
allow  Appellants  to  recover  in  this  proceeding: 

(1)  Appellants'  funds  were  not  used  to  cover  the  cost 
of  the  stock  (Point  IV,  A  supra). 

(2)  The  loan  was  repaid  with  moneys  retaining  no 
separate  identity  except  as  assets  of  the  Fund,  and 
which  were  the  property  not  of  any  participant, 
but  of  the  Trustee,  subject  only  to  the  terms  of 
the  Plan  and  Trust  Agreement  (E.  230,  par.  25; 
R.  252,  par.  16). 

(3)  The  Company  sold  the  200,000  shares  of  Penney 
stock  to  the  Trustee  for  a  sum  approximately 
$10,000,000  less  than  its  then  market  value,  from 
which  stock  substantial  dividend  credits  were 
received  (R.  225,  par.  17;  R.  229,  par.  22). 

(4)  The  Plan  constituted  a  contract  between  the  Com- 
pany and  Appellants  which  was  fully  executed  and 
performed  as  to  all  of  its  terms  (R.  252,  par.  15; 
R.  246,  par.  51;  R.  247,  par.  53;  R.  242,  par.  41). 

(5)  The   Plan  had  been   in   continuous   operation   for 
over  eleven  vears  before  any  attack  was  made  on         A 
its  validity  (R.  248,  par.  54).  ^ 
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(6)  The  Penney  Company  made  its  original  and  sub- 
sequent contributions  to  the  Plan  on  the  basis  of 
acceptances  signed  by  participants  and  upon  the 
basis  of  the  validity  of  the  Plan  (R.  248,  Par.  55). 

(7)  Appellants  have  accepted  and  retained  large  bene- 
fits distributed  in  accordance  with  the  terms  of  the 
Plan,  including  large  contributions  by  the  Penney 
Company  and  dividends  on  Penney  Company  stock 
(E.  239,  par.  36). 

The  trial  court  made  the  following  Finding  of  Fact: 

''It  would  be  highly  inequitable  to  permit  plaintiffs 
Wells  and  Albertsen  to  recover  in  this  proceeding, 
either  on  their  own  behalf  or  on  behalf  of  the  class 
for  which  they  are  suing"  (R.  249,  par.  58). 

and  thereupon  properly  concluded: 

''The  Court  has  already  found  that  the  Plan  is 
valid,  but  even  if  by  some  technical  construction  the 
Plan  was  found  to  constitute  a  lottery  or  other  illegal 
scheme,  it  would,  under  all  the  facts  and  circumstances 
herein,  be  highly  inequitable  to  permit  plaintiffs  to 
recover  either  on  their  own  behalf  or  on  behalf  of 
the  class  for  which  they  are  suing. 

"Neither  plaintiffs  nor  any  member  of  the  class 
whom  they  represent  is  entitled  to  receive  any  shares 
of  the  Penney  Company  stock  held  by  the  Trustee  of 
the  Penney  Companv  Retirement  Plan"  (R.  253,  pars. 
19,  20). 


In  their  Specification  of  Error  No.  8  (Br.  18,  19) 
Appellants'  Counsel  assert  that  the  District  Court  erred 
in  failing  to  award  them  reasonable  attorneys'  fees, 
to  be  a  lien  upon  the  shares  of  stock  they  seek  to  recover 
for  those  whom  they  represent.  Since  the  trial  court 
entered  judgment  in  favor  of  Appellees,  this  issue  was 
never  reached  in  that  court.  In  any  event  this  matter 
of  attorneys'  fees  involves  an  issue  solely  between  Appel- 
lants and  their  attorneys  and  does  not  concern  Appellees 
(R.  323-325). 
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CONCLUSION. 

The  judgment  of  the  District  Court  should  be  affirmed 
in  all  respects. 

EespectfuUy  submitted, 

KoERNEE,  Young,  McColloch  &  Dezendobp, 
Clarence  J.  Young, 
Wayne  Htlliard, 

Attorneys  for  Appellees. 

Pell,  Butlee,  Curtis  &  LeViness, 
W.  H.  Dannat  Pell, 
Henry  Stone, 
C.  KoBEET  Roll, 

Attorneys  for  Appellee  J.  C. 
Penney  Company. 
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NO.   15,125 


APPELLANTS'  REPLY  BRIEF 


Appeal  from  Final  Judgment  of  the  United  States  District  Court 
for  the  District  of  Oregon. 

HONORABLE  GUS  J.  SOLOMON,  JUDGE 


I.  APPELLEES  HAVE  FAILED  TO  SHOW  THAT  STOCK 
AWARDS  ARE  NOT  CONTINGENT  ON  THE  LIVES  OF 
PARTICIPANTS. 

Nowhere  in  their  brief  do  Appellees  dispute  the  fact 
that  under  the  Penney  Plan  stock  awards  to  retiring 
participants  are  increased  by  the  deaths,  discharges, 
and  withdrawals  of  fellow  participants.  Nor  do  they 
dispute  that  stock  purchased  by  the  Trustee  at  the  outset 
of  the  Plan  (using  the  contributions,  earnings  and 
credit  of  the  then  participants)  was  awarded  only  to 
those  who  survived  with  the  Company  to  age  60.  By 
failing  to  dispute  these  facts,  Appellees  concede  that  the 
sole  issue  before  the  court  is  the  legal  effect  of  the  Plan. 
This  can  be  determined  from  the  Plan  itself,  in  which 
aw^ards  of  stock  are  based  on  three  factors:  (Da  parti- 
cipant's own  contributions,  (2)  contributions  of  all 
participants  in  the  Plan  at  the  moment,  and  (3)  the 
amount  of  stock  then  remaining  in  the  150,000 
(450,000)  share  block. 

II.  APPELLEES  HAVE  FAILED  TO  SHOW  THAT  THE  PLAN 
IS  NOT  CONTRARY  TO  NEW  YORK  LAW  AND  PUBLIC 
POLICY. 

A)  Appellees  Consistently  Misstate  the  Basic  Issue. 

Appellees  do  not  deal  with  the  crucial  issues  raised 
by  Appellants.  Instead,  they  deal  wdth  their  own  re- 
peated misstatements  of  those  issues. 

"Appellants  center  their  ♦  ♦  ♦  charge  *  *  *  on 
the  ♦  *  *  provision  that  only  participants  who  con- 


tinue  in  the  service  of  the  Company  until  they  reach 
retirement  status  will  receive  shares  of  Penney  Com- 
pany stock."  (Br.  for  Appellees  4) 

"Appellants  place  major  emphasis  upon  the  Plan 
requirement  of  continued  employment  to  retire- 
ment age  in  order  to  receive  stock."  (Br.  for  Appel- 
lees 34) 


Of  course  the  mere  fact  that  service  to  a  particular 
age  is  a  condition  for  the  award  of  the  retirement  bene- 
fits does  not  itself  render  the  Penney  Plan  illegal. 
Therefore,  the  legality  of  the  numerous  plans  cited  by 
Appellees  (Br.  for  Appellees  18-19)  in  which  benefits 
are  contingent  upon  certain  conditions  precedent  (age, 
length  of  service,  etc. )  is  not  challenged  by  Appellants, 
and  such  authorities  are  quite  irrelevant  to  the  illegal 
features  of  the  Penney  Plan. 

However,  when  all  the  stock  to  be  awarded  is  pur- 
chased at  the  outset  of  the  Plan  by  using  the  contribu- 
tions and  earnings  of  participants  during  the  first  two 
years  and  then  is  awarded  only  to  those  who  subse- 
quently reach  a  certain  age,  that  is  improper.  And  when 
the  stock  awards  made  to  those  fortunate  enough  to 
survive  with  the  company  to  age  60  are  swelled  every 
time  a  fellow  participant  dies,  withdraws  or  is  dis- 
charged, that  too  violates  New  York  law  and  public 
policy.  Such  increases  in  the  stock  award  to  survivors 
is  the  necessary  result  from  every  death,  discharge,  and 
withdrawal  of  a  participant,  not,  as  Appellees  assert, 
an  "incidental  possibility."  (Br.  for  Appellees  40) 


B)  A  Participant's  Service  Record  is  Only  One  of  Ttiree 
Factors  Determining  His  Stock  Award. 

Appellees  suggest  that  Plan  benefits  to  each  partici- 
pant are  directly  related  solely  to  his  services. 

"Each  participant's  benefits  upon  retirement  or 
other  separation  under  the  Plan  are  determined  by 
the  ratio  of  his  personal  contributions  to  the  per- 
sonal contributions  of  all  other  participants  then  in 
the  Plan,  and  are,  therefore,  directly  related  to  ser- 
vices rendered  by  each  during  the  period  of  his 
participation."  (Br.  for  Appellees  34) 


Obviously,  to  the  extent  that  each  retiring  partici- 
pant's contribution  is  the  first  factor  used  to  determine 
stock  awards,  such  awards  are  "directly  related  to  the 
services  rendered  by  each,"  However,  this  overlooks 
entirely  the  effect  on  the  second  factor  (the  total  con- 
tributions of  all  participants  in  the  Plan  at  the  moment) 
of  the  deaths,  discharges,  and  withdrawals  of  partici- 
pants the  same  age  or  younger,  and  it  ignores  com- 
pletely the  slower  rate  of  depletion  of  the  third  factor 
(the  block  of  stock)  resulting  from  the  deaths,  dis- 
charges, and  withdrawals  of  older  participants.  The 
effect  of  such  deaths,  discharges,  and  withdrawals  has 
already  been  described  in  detail  (Appellant's  Br.  22). 

Thus,  of  the  three  factors  determining  stock  benefits, 
only  the  first  (the  retiring  participant's  own  contribu- 


tions)  is  "related  to  services,"  while  the  other  two  fac- 
tors contain  the  influences  which  are  illegal  precisely 
because  they  have  no  relation  whatsoever  to  the  serv- 
ices of  the  retiring  participant. 

O  Appellees  Do  Not  Dispute  that  the  Plan  Has  the  Il- 
legal Features  of  a  Tontine. 

In  establishing  the  illegality  of  the  Penney  stock 
scheme,  Appellants  discussed  five  leading  cases  in 
which  analogous  schemes  with  tontine  features  have 
been  held  invalid  (Appellants'  Br.  34-46).  To  these  five 
significant  cases,  Appellees  devote  a  scant  two  and  one 
half  pages  (Br.  for  Appellees  24-26). 

Walker  v.  Walbridge  (1934)  151  Misc  329,  271  NYS  473 

This  is  the  case  in  which  the  New  York  court,  faced 
with  a  plan  analogous  to  the  Penney  Plan,  passed  "on 
the  legality  of  the  insurance,  the  contract,  and  the 
note."  (271  NYS  at  page  480).  Appellees  conclude  that 
this  case  "merely  involved  an  attempt  to  make  proceeds 
of  a  life  insurance  policy  distributable  in  part  to  persons 
having  no  insurable  interest  in  the  insured."  (Br.  for 
Appellees  25.)  The  Penney  Plan  not  only  attempts, 
but  does,  the  very  same  thing;  namely,  those  fortunate 
enough  to  survive  to  60  take  stock  which  in  part  results 
from  the  predecease,  discharge,  and  withdrawal  of 
other  participants  in  whom  they  have  no  insurable 
interest. 


Appellants  also  discussed  thoroughly  four  other  ana- 
logous cases:  Colgroue  v.  Lowe,  Knott  v.  State,  Fuller  v. 
Metropolitan  Life  Ins.  Co.,  United  States  Life  Ins.  Co. 
V.  Spinks  (Appellants'  Br.  37,  39,  41,  and  43)  concern- 
ing which  Appellees  state  merely  that  these  cases  are 
"not  in  point"  (Br.  for  Appellees  25),  but  they  do  not 
explain  why. 

United  State  Life  Ins.  Co.  v.  Spinks  (1906)  29  Ky  L  960,  96 
SW  889,  petition  for  rehearing  overruled  (1907) 
126  Ky  405,  103  SW  335,  appeal  dismissed  (1908) 
209  US  539,  52  L  Ed  917  (Appellants'  Br.  43) 

In  this  case  the  court  had  to  decide  whether  under 
New  York  Law  the  defendant  company  was  required, 
as  to  Mr.  Spinks,  to  apply  not  only  his  "reserve"  but 
also  his  equitable  share  of  four  years  of  tontine  accumu- 
lations toward  the  purchase  of  paid  up  insurance.  Be- 
cause said  funds  could  not  legally  be  awarded  to  surviv- 
ing policy  holders,  the  court  held  that  they  "should  in 
equity  go  to  those  who  had  contributed  [them]."  (96 
SW  at  page  894). 

Appellants  contend  that  this  case  was  held  to  have 
"no  persuasive  force"  in  a  subsequent  New  York  case. 

Fenster  v.  New  York  Life  Ins.  Co.  (1946)  188  Misc  909, 
910-911,  66  NYS  (2d)  871  (Brief  for  Appellees  26) 

This  case  was  concerned  with  whether  New  York 
Insurance  Law,  Section  216,  required  dividend  addi- 


tions  for  the  year  ended  March  7,  1944,  to  be  apphed 
toward  extending  insurance  on  plaintiff's  deceased  hus- 
band subsequent  to  the  lapse  of  the  policy  on  September 
7,  1943. 

The  court  held  that  "ascertainment  of  the  divisible 
surplus  and  the  apportionment  of  dividends  for  the  pol- 
icy year  ending  in  1944  was  not  required  to  be  had  until 
after  December  31,  1943.  Insurance  Law,  §  216"  (66 
NYS  at  p.  872).  In  the  Spinks  case,  however,  plaintiffs 
were  seeking  to  apply  accumulations  which  had  accrued 
for  four  years,  defendant  company  therein  arguing  that 
it  need  not  make  any  distribution  until  the  end  of  the 
ten  year  tontine  period.  Distribution  of  a  four  year  ac- 
cumulation in  the  Spinks  case  was  of  "no  persuasive 
force"  to  require  crediting  of  a  dividend  in  the  Fenster 
case  before  the  end  of  the  year  in  which  earned. 

The  Walker  v.  Walbridge  case,  supra  p.  4,  was  de- 
cided in  1934  in  light  of  present  day  public  policy.  In 
invalidating  the  tontine,  the  court  made  specific  refer- 
ence to  Penal  Code,  Section  992,  on  illegal  wagering 
contracts  (271  NYS  at  page  482).  Appellees,  however, 
tread  lightly  over  that  case,  seeking  comfort  instead 
from  listing  eight  pre- 190 7  cases  in  which  tontine  poli- 
cies were  involved  (Br.  for  Appellees  21).  However,  in 
seven  of  these  eight  cases,  the  question  of  the  legality 
of  tontine  policies  was  neither  raised  by  counsel  nor 
considered  by  the  court. 


Simons  v.  New  York  Life  Ins.  Co.  (NY  Sup  Ct,  1885)  38 
Hun  309  (Br.  for  Appellees  21) 

This  was  the  eighth  case  cited  by  Appellees.  In  it,  the 
plaintiff,  in  1875,  took  out  a  ten  year  tontine  policy  on 
her  husband.  In  1880  she  ceased  paying  premiums  and 
in  1882,  while  her  husband  was  living,  brought  an  ac- 
tion affirming  the  contract,  alleging  a  breach  thereof, 
and  asking  damages  for  false  representations.  Inci- 
dental to  her  argument,  plaintiff,  who  neither  had 
sought  nor  did  seek  at  trial  invalidation  of  the  contract, 
contended  it  was  an  illegal  wager  between  herself  and 
the  insurance  company  on  the  life  of  her  husband.  The 
court,  however,  refused  to  decide  the  wagering  issue: 

"Her  action  is  not  based  on  the  law  against  gaming, 
and  she  is  in  pari  delicto  even  if  the  contract  was 
immoral  and  void."   (p.  316) 


When  this  case  was  decided  in  1885,  such  defense 
was  available. 

Meech  v.  Stoner  (1859)  19  NY  26 

However,  as  Appellants  have  already  shown  (Appel- 
lants' Br.  62-63),  later  cases  specifically  rejected  this 
defense  of  in  pari  delicto  and  treated  the  statutes  for  the 
recovery  of  wagered  property  as  remedial.  Indeed, 
when  setting  forth  sections  in  the  Penal  Code  and  urg- 
ing that  as  criminal  statutes  they  be  strictly  construed 
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(Br.  for  Appellees  26-29)  Appellees  notably  omit  any 
mention  of  Sections  994  and  1383  (Appellents'  Br.  61- 
62 )  which  specifically  encourage  recovery  by  contribu- 
tors to  an  illegal  scheme. 

D)  Appellees*  Brief  Deals  Almost  Exclusively  wifh  Lot- 
tery Cases  While  Ignoring  the  Broader  Wagering 
Proscriptions. 

Appellees  urge  that  the  "chance,"  casualties  and  un- 
known or  contingent  events  which  affect  stock  awards 
in  the  Penney  scheme  do  not  fall  under  statutory  pro- 
scriptions. Their  arguments  are  directed  almost  exclu- 
sively to  lottery  cases,  while  ignoring  the  broader,  more 
generic  wagering  prohibitions.  Even  if  Appellee  could 
succeed  in  showing  the  lottery  statutes  inapplicable,  this 
would  affect  neither  the  applicability  of  the  cases  con- 
demning tontines,  nor  the  applicability  of  the  broader 
wagering  prohibitions.  This  is  clearly  demonstrated 
by  one  of  the  cases  cited  by  Appellees. 

In  re  Dwyer  (Sup  Ct,  1894)  14  Misc  204,  35  NYS  884, 
(Br.  for  Appellees  39-40) 

Appellees  cite  this  case  to  show  that  the  lottery  laws 
were  held  inapplicable  to  the  award  of  prizes  to  horse 
race  winners.  They  neglect  to  point  out,  however,  that 
the  court  observed  that  the  gaming  statute  (now  New 
York  Penal  Law,  Sections  991  et  seq. )  "indisputably  cov- 
ers the  facts  of  this  case"  (35  NYS  at  page  886). 


E)    Even  Then,  Appellees  Fail  to  Show  the  Lottery  Laws 
Inapplicable. 

In  attempting  to  evade  the  applicability  of  the  wa- 
gering and  lottery  prohibitions,  Appellees  argue  as  to 
the  "chance"  in  the  Penney  scheme:  first,  that  it  is 
mixed  with  "skill,"  and,  second,  that  it  is  "natural"  and 
not  "artificial." 

1.  There  is  no  "skill"  involved  in  surviving  fellow  par- 
ticipants. 

The  chance  which  operates  in  the  Penney  scheme 
is  that  of  the  deaths,  discharges,  withdrawals  and  other 
casualties  of  participants.  Just  what  "skill"  is  involved 
in  surviving  one's  fellow  participants  has  not  been  made 
clear  by  Appellees.  Nor  is  it  made  clear  by  any  of  the 
three  cases  cited  by  Appellees  for  such  proposition. 

People  V.  Fallon  (1897)  152  NY  12,  46  NE  296  (Br.  for 
Appellees  33  ) 

In  this  case  a  horse  race  in  which  skill  determined 
the  awarding  of  a  prize  put  up  by  others  was  held  not  a 
lottery  or  wager,  as  opposed  to  "where  the  stake  is  con- 
tributed by  the  participants  *  ♦  *  [which]  is  a  race  for 
a  mere  bet  or  wager  *  *  *."  (46  N.E.  at  page  297) 

People  V.  Lavin  (1904)  179  NY  164,  71  NE  753  (Br.  for 
Appellees  33) 

In  this  case  a  scheme,  in  which  prizes  were  won  by 
guessing  the  number  of  cigars  on  which  taxes  would  be 
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collected  during  a  particular  month,  was  held  not  to 
involve  "skill." 

People  V.  Mines   (1940)  284  NY  93,  29  NE  (2d)  483 
(Br.  for  Appellees  33) 

In  this  case,  cited  b}^  Appellees  in  their  "skill"  argu- 
ment, a  "policy"  scheme  was  held  to  violate  the  lottery 
statutes  and  justify  punishment  thereunder  even 
though  a  particular  statute  independently  proscribed 
such  "policy"  schemes.  The  absence  of  skill  was  men- 
tioned by  the  court  in  holding  the  scheme  a  lottery. 

Regardless  of  whether  the  existence  of  skill  serves  to 
mitigate  against  the  "chance"  in  certain  sports  or  intel- 
lectual games,  there  is  clearly  no  "skill"  related  to  the 
chances  for  increased  stock  awards  in  the  Penney 
scheme.  Appellees  try  to  give  the  impression  that  wa- 
gering and  lottery  prohibitory  laws  are  applied  only  to 
sordid  or  illegitimate  schemes.  Their  application  to  in- 
surance as  well  as  to  other  legitimate  forms  of  business 
promotion  has  already  been  demonstrated  (Appellants' 
Br.  49-53;  56-59). 

2.  Wagers  on  "natural"  lives  are  as  illegal  as  wagers 
dependent  on  "artificial"  forces. 

Appellees  then  argue  that  the  chance  for  increased 
stock  awards  from  the  deaths,  discharges,  and  with- 
drawals of  fellow  participants  is  "merely  a  normal 
business  risk  in  connection  with  a  legitimate  enter- 
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prise"  (Br.  for  Appellees  48),  due  to  "natural"  rather 
than  "artificial"  causes,  and  therefore  not  condemned 
by  New  York  law  and  public  policy.  Two  cases  are 
cited  in  support  of  this  proposition,  neither  of  which 
is  even  persuasive,  much  less  decisive,  as  to  the  Penney 
scheme. 

United  States  v.  MacDonald  (CCA  7,  1894)  63  Fed  426, 
cert  denied  159  US  260,  40  L  Ed  143  (Br.  for  Appel- 
lees 36-37) 

In  this  case  a  bond  scheme  in  which  maturation 
benefits  were  determined  by  chance  was  held  invalid. 
In  dicta,  the  court  referred  to  business  investments  on 
which  the  return  was  dependent  on  "natural  law,"  such 
as  growth  in  the  value  of  real  estate.  It  also  referred  to 
life  insurance  as  a  legitimate  investment  because  it 
similarly  depended  upon  the  "natural  law"  of  a  man's 
life.  Appellees  quote  extensively  from  this  dictum  (Br. 
for  Appellees  36-37)  and  it  is  palpably  wrong —  insur- 
ance on  another's  life  is  justified  as  an  exception  to 
wagering  prohibitions  only  in  cases  where  an  insurable 
interest  exists,  as  has  been  clearly  demonstrated  by  the 
New  York  law  and  cases  (including  Walker  v.  Wal- 
bridge,  already  discussed)    (Appellants'  Br.  32-46). 

United  States  v.  Rich  (ED  III,  1950)  90  F  Supp  624,  (Br. 
for  Appellees  38-39) 

In  this  case  indictments  under  the  federal  statute 
prohibiting  use  of  the  mails  for  lottery  purposes  were 


12 

dismissed.  Defendants  were  bookies  for  horse  racing.  In 
reaching  its  conclusion,  the  court  stated  that  "  'the  use 
of  the  mails  has  not  been  denied  to  every  form  of  gam- 
bling' *  ♦  ♦  [60  F  2d  186]"  (90  F  Supp,  at  p  630),  and 
that  the  statute  involved  did  not  apply  to  "a  wager  on 
the  uncertain  outcome  of  games  of  skill,  or  of  a  horse 
race,  or  of  an  election,  \^'^herein  natural  forces  are  de- 
terminative" (90  F  Supp,  at  pp  628-629). 

The  inapplicability  of  this  case  is  patent  from  the 
New  York  Constitution,  Article  1,  Section  9,  which 
indicates  that  "except  pari-mutuel  betting  on  horse 
races  as  may  be  prescribed  by  the  legislature  and  from 
which  the  state  shall  derive  a  reasonable  revenue  for 
the  support  of  government"  wagering  on  horse  races 
is  prohibited  in  New  York.  The  "artificial"  versus 
"natural"  chance  argument  is  an  unsound  one  at  best 
and  in  any  event  inapplicable  to  New  York  law. 

¥)  Qualification  of  the  Plan  for  Tax  Benefits  Does  Not 
Render  It  Legal. 

As  one  last  attempt  to  insulate  the  Penney  scheme 
from  condemnation  under  the  laws  and  public  policy 
of  New  York,  Appellees  contend  that  "the  approval  of 
the  Plan  by  the  Treasury  Department  is  highly  persua- 
sive of  its  validity"  (Br.  for  Appellees  11).  The  fact  that 
J.  C.  Penney  Company  took  advantage  of  the  federal 
tax  laws  applicable  to  a  qualified  plan  may  involve 
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certain  admissions  against  interest  on  the  part  of  the 
Company,  but  the  approval  by  the  Commissioner  is 
"entirely  irrelevent"  to  the  validity  of  the  Plan  under 
state  law. 

Moore  v.  Keystone  Macaroni  Mfg.  Co.  (1952)  370  Pa  112, 
87  A2d295,298 

"Appellants  raised  two  additional  points  which 
are  worthy  of  consideration.  The  lower  court  ex- 
cluded the  defendant's  offer  of  Regulation  111  of 
the  United  States  Treasury  Department,  section 
29.23 (a) -9,  which  relates  to  and  authorizes  a  cor- 
poration to  deduct  as  a  business  expense  the  amount 
of  the  salary  of  an  officer  which  is  paid  after  his 
death  to  his  widow.  We  have  heretofore  in  this 
opinion  taken  judicial  notice  of  this  regulation,  al- 
though we  sustain  the  action  of  the  court  below  in 
rejecting  the  offer  of  proof.  The  fact,  if,  as  we  as- 
sume, it  is  a  fact,  that  this  was  one  of  the  factors 
which  influenced  the  judgment  or  discretion  of  the 
directors,  supports  their  good  faith,  but  does  not  give 
legality  to  their  act.  The  fact  that  a  federal  tax  law 
may  permit  a  deduction  for  tax  purposes  is  entirely 
irrelevant  to  the  question  of  whether  a  corporation 
has  the  right  and  the  power  under  the  law  of  Penn- 
sylvania to  give  away  its  corporate  assets.  Since  the 
good  faith  of  the  directors  was  not  questioned,  the 
court's  rejection  of  the  testimony  as  irrelevant  was 
entirely  proper."  (Emphasis  added) 


Indeed,  the  Delaware  law  governing  corporate  pow- 
ers (applicable  to  J.  C.  Penney  Company,  a  Delaware 
corporation,  R  92)  similarly  is  not  related  to  approval 
or  disapproval  by  the  Treasury  Department. 
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Frankel  v.  Donovan,  ef  a/  (Del,  1956)  120  A  2d  511,  513 

In  this  case  a  stock  option  plan  "coniplie(d)  with 
Section  218  of  the  Revenue  Act  of  1950  [26  USCA  (IRC 
1939)  §  130A]."  Nevertheless,  the  court  held  the  plan 
invalid  under  state  law^  upon  attack  by  minority  stock- 
holders. 

Kerbs  v.  California  Eastern  Airways,  Inc.  (Del, 
1952)  90  A  2d  652;  reargument  den.  (1952)  91  A 
2d  62 

Even  if  Treasury  Department  treatment  for  tax  pur- 
poses were  "highly  persuasive,"  Appellees  cite  no  case 
dealing  with  the  charges  of  illegality  raised  by  Appel- 
lants in  the  case  at  bar. 

G)  Appellees  Erroneously  Suggest  the  Stock  Belongs  to 
the  Company  and  Not  the  Participants. 

Appellees  do  not  say  so  directly,  but  they  imply  that 
the  stock  really  belongs  to  the  Company.  Thus,  say  Ap- 
pellees, even  if  the  Plan  is  illegal  it  should  not  be  held 
in  a  resulting  trust  for  participants  as  "the  entire  cost  of 
the  stock  is  being  paid  for  by  the  company"  (Br.  for 
Appellees  64).  Appellees  ignore  the  express  provisions 
of  the  Plan,  paragraph  16  (R  34)  and  the  Trust,  para- 
graph Fifteenth  (R  70)  that  no  part  of  the  funds  of 
the  Trust  "shall  ever  revert  to  the  company."  These 
provisions  were  required  to  be  inserted  in  order  that 
the  Plan  qualify  under  IRC  Section  165  (a)    (2),  thus 
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enabling  the  company  to  deduct  its  annual  contribu- 
tions as  reasonable  business  expenses  each  year,  under 
the  provisions  of  IRC  Sections  23  (a)  and  23  (p)  (1). 
(R  270-271) 

The  purpose  of  a  "qualified"  plan  is  to  enable  the 
employer  to  deduct  contributions  the  year  made  while 
not  requiring  the  employee  to  pay  income  tax  on  such 
benefits  until  actually  received,  whether  or  not  such 
benefits  are  vested  and  nonforfeitable.  New  York  tax 
law  permits  the  same  result  for  state  tax  purposes. 

N  Y  Tax  Law,  Section  365 

N  Y  State  Tax  Commission,  Reg,  Art  119-a  and  117 

Appellees  imply,  by  citing  Rev.  Rul.  33,  CB  1953-1, 
267,  280  (Br.  for  Appellees  67),  that  the  company  con- 
tributions to  the  Plan  were  not  "vested"  in  employees 
prior  to  their  reaching  retirement  age.  This  is  not  the 
case.  The  "Company"  contributions  of  profits  to  the 
present  Plan,  specified  by  Article  6  (b)  (R  22),  were 
"nonforfeitable"  because  all  participants  received  their 
proportionate  share  regardless  of  the  circumstances  of 
leaving  the  Plan  (R  28,  30) .  Similarly,  after  September, 
1941,  dividends  on  the  Penney  shares  were  "non- 
forfeitable" because  all  participants  received  their 
proportionate  share  of  said  dividends  regardless  of  the 
circumstances  of  leaving  the  Plan  (R  24,  28,  30). 
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Schaefer  v.  Bowers  (CCA  2,  1931)  50  F  2d  689  (Br.  for 
Appellees  67) 

Appellees  cite  this  case  to  imply  that  no  rights  ac- 
crue to  participants  until  benefits  are  actually  paid  out. 
The  only  issue  in  this  case,  however,  was  whether  the 
shares  of  stock  received  by  a  participant  at  the  end  of 
a  five-year  stock-purchase  plan  (operating  only  from 
1920-1925)  were  taxable  as  income  at  their  value  upon 
receipt  or  upon  the  amount  of  the  employer's  contribu- 
tions used  as  part  of  the  purchase  price.  The  court  held 
merely  that,  for  income-tax  purposes,  the  value  upon 
receipt  was  proper. 

It  is  interesting  to  call  to  the  court's  attention  its 
own  tax  treatment  of  the  Penney  Company's  sale  of 
"expansion  stock"  to  employees.  Such  sales  of  expansion 
stock  made  to  managerial  employees  in  eight  of  the 
thirteen  years  from  1925  through  1937  (R  97)  were  ex- 
pressly replaced  by  the  stock-award  provisions  of  the 
present  Plan  (Exhibits  2,  55  and  222  (B) ). 

Hawke   v.    Commissioner   of   Infernal   Revenue    (CCA    9, 
1940)  109  F  2d  946 

In  this  case  the  Commissioner  and  the  Board  of  Tax 
Appeals  had  refused  to  permit  a  purchaser  of  Penney 
expansion  stock  to  use  the  fair  market  value  of  such 
stock  when  received  as  its  tax  basis  for  purposes  of  subse- 
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quent  sale.  This  court  reversed,  on  the  grounds  that  any 
excess  of  fair  market  value  over  purchase  price  was  in- 
come to  the  purchaser  at  that  time  despite  the  fact  that 
Hawke  and  "the  J.  C.  Penney  Company  [erroneously] 
did  not  regard  the  differential  as  taxable  income  to  the 
taxpayer"  (109  F  2d  950).  This  court  stressed  the  com- 
pensatory nature  of  such  stock  plans: 

"  'If  it  [the  resolution  authorizing  the  payment] 
was  not  made  in  recognition  of  services  rendered, 
it  was  a  misapplication  of  corporate  funds,  for  obvi- 
ously the  corporation  had  no  interest  in  giving  away 
the  corporate  assets.  ♦  ♦  *  Here  there  was  consider- 
ation —  indeed,  a  double  consideration,  viz.,  an 
acknowledgment  and  reward  for  services  rendered 
in  the  preceding  year,  and  a  stimulus  to  continued 
effort  and  service  in  the  ensuing  year.  Upon  no  other 
theory  could  the  payments  be  justified,  and  it  is  not 
necessary  nor  proper  to  explore  into  an  unknown 

field  to  find  some  other  motive.' 

♦        ♦        * 

"It  seems  to  us  that  there  could  be  no  clearer 
example  of  a  plan  to  reward  employees  for  outstand- 
ing service,  and  we  hold  that  the  differential  as  to 
this  stock  constituted  additional  compensation." 
(109  F2datp  951). 


Similarly,  in  the  present  Penney  Plan,  the  company 
contributions,  deducted  each  year  by  the  Company  as 
compensation  under  IRC  Sections  23  (a)  and  23  (p)  (1), 
were  earned  by  the  participants  at  the  end  of  each  year 
in  which  they  accrued.  Under  the  theories  of  resulting 
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trust  set  forth  by  Appellants  (Appellants  Br.  60-79),  the 
Trustee  holds  the  shares  of  stock  in  a  resulting  trust  for 
the  1940-1941  participants  whose  contributions  and 
earnings  were  used  for  the  purchase  thereof. 

CONCLUSION 

As  a  general  defense  of  the  Plan,  the  Brief  for  Ap- 
pellees is  replete  with  the  shibboleth  that  everything  in 
respect  to  the  Plan  and  the  Trust  was  done  "in  strict 
accordance  with  the  provisions  thereof  (Br.  for  Appel- 
lees 54,  56,  62,  63,  64,  66,  70,  5).  This  attempt  to  seek 
immunity  and  legality  by  compliance  with  the  pro- 
visions of  the  Plan  has  little  meaning  when  it  is  those 
very  provisions  which  Appellants  attack  as  invalid. 
Strict  adherence  to  a  plan  invalid  on  its  face  certainly 
does  not  redeem  it. 

In  their  entire  brief,  Appellees  never  challenge  the 
basic  demonstration  by  Appellants  that  the  Penney 
Plan  results  in  awards  of  stock  (purchased  with  the  con- 
tributions and  earnings  of  participants)  to  surviving 
participants  in  amounts  increased  by  reason  of  the 
deaths,  discharges  and  withdrawals  of  fellow  partici- 
pants. The  main  defense  to  the  impropriety  of  such 
method  of  stock  award  is  the  pervading  implication  that 
the  J.  C.  Penney  Company  is  a  legitimate  business  enter- 
prise entitled  to  accomplish  in  a  pension  retirement 
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plan  what  others  may  not  do  in  insurance  poHcies  or 
other  business  programs.  Such  defense  puts  the  cart  be- 
fore the  horse.  The  Plan  is  not  invalid  by  virtue  of  the 
business  enterprise  which  operates  it,  nor  because  of  the 
reasons  for  which  it  was  established.  It  is  illegal  because 
of  the  manner  in  which  it  operates. 

The  judgment  of  the  trial  court  should  be  reversed, 
and  the  Plan,  insofar  as  it  relates  to  the  Penney  stock, 
declared  invalid  under  New  York  law  and  public  policy, 
and  the  Trust  as  to  said  shares  declared  void  and  of  no 
effect.  The  cause  should  be  remanded  to  the  District 
Court  to  supervise  the  administration  of  the  resulting 
trust  in  said  shares  of  stock  for  distribution  to  Appellants 
and  other  participants,  former  and  present,  in  propor- 
tion as  their  contributions  and  earnings  were  used  for 
the  purchase  of  such  stock,  and  to  award  Appellants 
compensation  for  the  reasonable  value  of  the  services 
of  their  attorneys  in  the  prosecution  of  this  action,  and 
for  their  costs  and  disbursements  incurred  herein. 

Respectfully  submitted, 

King,  Miller,  Anderson, 
Nash  &  Yerke 

Ralph  H.  King 
Fredric  A.  Yerke,  Jr. 
Paul  R.  Meyer 
Attorneys  for  Appellants 
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No.   15140 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Bertha  Tatum, 

Appellant, 

vs. 

Oscar  Tatum,  Val  Gene  Tatum,  and  Ruby  Fay  John- 
son, 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  entered  in  favor 
of  Appellees  on  February  4,  1956,  by  the  United  States 
District  Court  for  the  Southern  District  of  California, 
Central  Division  [Tr.  p.  65].  Notice  of  Appeal  was  filed 
on  March  16,  1956  [Tr.  p.  68]. 

The  instant  action  arose  under  the  Federal  Employees 
Group  Life  Insurance  Act  of  1954,  5  U.  S.  C,  Sections 
2091-2103. 

The  action  was  originally  brought  against  the  United 
States  of  America  and  Metropolitan  Life  Insurance  Com- 
pany, a  corporation.  Appellant,  at  the  time  of  commence- 
ment of  this  action,  was  a  citizen  of  California  and  Metro- 
politan Life  Insurance  Company  was  a  corporation  au- 
thorized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York  [Tr.  pp.  1,  10]. 
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Metropolitan  Life  Insurance  Company  filed  its  answer 
and  counterclaim  for  interpleader  on  July  11,  1955,  naming 
Appellees  as  defendants  in  said  counterclaim  [Tr.  pp. 
10-23].  On  September  9,  1955,  the  Trial  Court  entered 
an  order  dismissing  the  United  States  from  said  action 
[Tr.  p.  42]. 

5  U.  S.  C,  Section  2103,  provides  that  the  District 
Court  has  original  jurisdiction  concurrent  with  the 
Court  of  Claims  of  any  civil  action  against  the  United 
States  founded  upon  the  Federal  Employees  Group  Life 
Insurance  Act. 

An  appeal  from  a  final  judgment  of  the  District  Court 
to  the  Court  of  Appeals  is  authorized  by  the  provisions 
of  28  U.  S.  C,  Section  1291. 

Nature  of  the  Action. 

On  August  29,  1954,  Metropolitan  Life  Insurance  Com- 
pany issued  group  policy  No.  17000-G  to  the  United 
States  Civil  Service  Commission,  providing  life  insurance 
benefits  for  certain  federal  employees  including  Erwin 
Tatum,  who  was  then  employed  by  the  United  States  Post 
Office.  Erwin  was  insured  in  the  amount  of  $4,000.00 
upon  his  life,  and  in  the  additional  amount  of  $4,000.00 
in  the  event  of  accidental  death. 

Erwin  died  by  accidental  means  on  December  7,  1954. 
Thereafter,  Metropolitan  Life  Insurance  Company  de- 
posited the  sum  of  $8,000.00  in  the  registry  of  said  Dis- 
trict Court  pending  determination  of  the  instant  action. 

The   group   insurance   policy   provided   that: 

"Any  amount  of  group  life  insurance  and  group 
accidental  death  insurance  in  force  on  any  employee 
at  the  date  of  his  death  shall  be  paid,  upon  the  estab- 
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lishment  of  a  valid  claim  therefor,  to  the  person  or 
persons  surviving  at  the  date  of  his  death,  in  the 
following  order  of  precedence: 

"First,  to  the  beneficiary  or  beneficiaries  as  the 
employee  may  have  designated  by  a  writing  received 
by  the  employing  office  prior  to  death. 

"Second,  if  there  be  no  such  beneficiary,  to  the 
widow  or  widower  of  such  employee. 

"Third,  if  none  of  the  above,  to  the  child  or 
children  of  such  employee  and  decedents  of  deceased 
children  by  representation." 

See:  5  U.  S.  C,  Sec.  2093. 

Erwin  failed  to  designate  a  beneficiary.  Appellant 
claims  the  proceeds  of  said  insurance  policy  as  Erwin's 
widow.  Appellees  claim  said  proceeds  as  Erwin's  sur- 
viving children. 

Statement  of  the  Case. 
A.    The  Ceremonial  Marriage  Between  Erwin  and  Appellant. 

On  May  19,  1943,  Erwin  and  Appellant  secured  a  mar- 
riage license  in  Yavaipai  County,  Arizona,  and  entered 
into  a  ceremonial  marriage  at  Prescott,  Arizona,  before 
the  Rev.  Homer  Green,  the  regular  minister  of  the  Church 
of  God  in  Prescott.  Rev.  Green,  who  was  at  that  time 
recognized  in  the  community  as  a  regularly  ordained  min- 
ister, signed  the  marriage  certificate  and  had  authority 
under  Arizona  law  to  perform  said  marriage  ceremony 
[Pltf.  Ex.  1;  Plaintiff's  Request  for  Admissions;  Tr. 
pp.  43,   128,   163]. 

Before  entering  into  said  marriage,  Erwin  told  Appel- 
lant that  he  was  divorced  from  his  first  wife  [Tr.  p.  79]. 
Appellant  believed  him  [Tr.  p.  203]. 


B.     Relationship  Between  Erwin  and  Appellant. 

Erwin  was  in  the  United  States  Army  between  Novem- 
ber 12,  1941  and  September  4,  1945  [Pltf.  Ex.  3;  Tr. 
p.  161]. 

On  November  12,  1941,  Erwin  filed  a  Report  of  In- 
duction of  Selective  Serviceman,  in  which  he  stated  that 
he  was  divorced.  After  the  ceremonial  marriage  with 
Appellant,  Erwin  signed  new  Army  beneficiary  forms, 
enlisted  man  forms,  and  National  Service  Life  Insurance 
forms,  in  which  he  stated  that  Appellant  was  his  wife 
[Pltf.  Ex.  3;  Tr.  pp.   160-161]. 

During  this  period,  Appellant  applied  for  a  military 
allotment  which  was  refused  because  Appellant  failed 
to  produce  Erwin's  divorce  decree  with  reference  to  his 
earlier  marriage  [Tr.  p.  204]. 

In  his  Army  discharge  papers,  Erwin  gave  his  address 
as  that  of  Appellant  and  returned  there  directly  after 
separation  from  military  service  [Pltf.  Ex.  3;  Tr.  pp. 
160-161,    164]. 

Thereafter,  Erwin  and  Appellant  cohabited  together 
and  held  themselves  out  to  the  community  as  husband  and 
wife   [Pltf.  Ex.   15;  Tr.  pp.   184-185,  213]. 

Among  other  things,  they  filed  joint  income  tax  returns, 
[Pltf.  Ex.  7;  Tr.  pp.  171-172]  ;  Appellant  signed  a  promis- 
sory note  as  Erwin's  wife  [Pltf.  Ex.  8;  Tr.  p.  172] ;  they 
received  rent  receipts  made  out  to  Mr.  and  Mrs.  Tatum 
[Pltf.  Ex.  9;  Tr.  pp.  172-173];  they  took  out  fire  insur- 
ance in  both  of  their  names  [Pltf.  Ex.  10;  Tr.  pp.  173- 
174] ;  they  mailed  Christmas  cards  on  which  their  signa- 
tures were  printed  as  Erwin  and  Bertha  Tatum  [Pltf. 
Ex.  11;  Tr.  pp.  174-175];  Erwin  addressed  letters  to 
Appellant  as  "My  Dear  Wife"  [Pltf.  Ex.  5;  Tr.  p.  169]; 
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Erwin  and  Appellant  received  mail  addressed  to  them 
as  Mr.  and  Mrs.  Erwin  Tatum  [Pltf.  Ex.  6;  Tr.  pp. 
170-171];  Erwin  named  Appellant  as  his  wife  and  bene- 
ficiary in  an  insurance  policy  taken  out  with  Golden 
State  Mutual  Life  Insurance  Company  [Pltf.  Ex.  14; 
Tr.  p.  184]  ;  and  Appellant  named  Erwin  as  her  husband 
and  beneficiary  in  an  insurance  policy  taken  out  with 
Prudential  Life  Insurance  Company   [Tr.  p.   169]. 

Appellee  Oscar  Tatum  admitted  that  Erwin  and  Appel- 
lant behaved  in  his  presence  as  husband  and  wife  and 
that  he  believed  that  they  were  married   [Tr.  p.   153]. 

Counsel  for  Appellees  admitted  in  open  court  that 
Erwin  and  Appellant  lived  together  in  Los  Angeles  as 
husband  and  wife  [Tr.  p.  176]. 

Motion  picture  actor,  Eugene  Kelly,  who  had  employed 
Erwin  and  Appellant  between  1946  and  1950,  testified  by 
way  of  deposition,  that  an  employment  agency  informed 
him  in  1946  that  they  were  married.  During  the  period 
of  their  employment  nothing  occurred  which  made  Mr. 
Kelly  believe  that  they  were  not  married.  In  Mr.  Kelly's 
presence,  they  were  introduced  as  husband  and  wife 
and  they  introduced  each  other  in  the  same  manner.  Their 
community  reputation  was  that  of  husband  and  wife. 
They  lived  in  one  room  in  the  Kelly  residence.  Appellant 
washed  and  ironed  Erwin's  clothes,  took  care  of  Erwin 
when  he  was  sick,  cooked  for  Erwin  and  did  all  that  a 
wife  would  do  for  her  husband  [Pltf.  Ex.  15 ;  Tr.  p.  213]. 
This  testimony  was  confirmed  by  Miss  Patricia  McClellan, 
Mr.  Kelly's  secretary  [Tr.  p.  213]. 

Erwin's  death  certificate  stated  that  Appellant  was 
Erwin's  widow   [Pltf.  Ex.  2;  Tr.  p.   129]. 


C.     Mattie  Tatum. 

Mattie  Tatum  testified  that  she  married  Erwin  in  Texas 
on  January  4,  1927,  and  lived  with  him  until  August, 
1935  [Tr.  pp.  133,  147].  Thereafter  she  saw  or  heard 
from  Erwin  at  least  once  a  year  [Tr.  pp.  147-148].  Ap- 
pellees are  the  children  of  Erwin  and  Mattie. 

In  1938,  Mattie  filed  for  divorce  against  Erwin  in 
Smith  County,  Texas.  However,  Mattie  testified  that 
she  did  not  obtain  a  divorce  decree  at  that  time  [Tr.  p. 
149]. 

Although  Mattie  did  not  live  with  Erwin  after  1935, 
she  collected  his  military  allotment   [Tr.  pp.  149-150]. 

In  1948,  one  of  Erwin's  daughters  died  in  Texas. 
Erwin  went  to  the  funeral  where  he  again  saw  Mattie. 
Thereafter  Erwin  and  Mattie  returned  to  California  where 
they  lived  together  from  May  until  September  1948  [Tr. 
pp.  138-139]. 

Mattie  testified  that  she  was  never  served  with  any 
divorce  papers  before  October  1948   [Tr.  p.   144]. 

On  September  3,  1948,  Mattie  commenced  an  action 
for  divorce  against  Erwin  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of  Los  Angeles. 
On  October  23,  1949,  an  interlocutory  judgment  of  divorce 
was  granted  to  Mattie  by  default.  The  final  judgment 
of  divorce  was  entered  on  November  30,  1949. 

In  connection  with  said  action,  Erwin  and  Mattie  exe- 
cuted a  property  settlement  agreement  which  stated  in  part 
as   follows : 

"This  agreement  made  this  7th  day  of  October, 
1948,  at  and  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  by  and  between 
Mattie  W.  Tatum,  also  known  as  Minnie  W.  Tatum, 
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hereinafter  referred  to  as  the  wife,  and  Erwin  Tatum, 
hereinafter  referred  to  as  the  husband: 

"  Witnesseth : 

"That  whereas  the  husband  and  wife  are  now  sepa- 
rated and  Hving  separate  and  apart  and  there  is 
now  pending  a  suit  for  divorce  in  the  Superior  Court 
of  the  County  of  Los  Angeles,  State  of  California, 
being  case  number  D-367319,  and  entitled  Minnie 
W.  Tatum  versus  Erwin  Tatum;  and  whereas  the 
parties  herein  are  desirous,  for  all  time,  to  settle 
any  and  all  questions  of  property  rights  that  now 
exist  and  to  provide  for  the  support  of  their  minor 
child,  Val  Gene  Tatum     .     .     ." 

Said  property  settlement  agreement  was  not  incorporated 
in  the  interlocutory  decree  of  divorce  [Deft.  Ex.  A;  Tr. 
pp.  132-133]. 

D.     Relationship  of  Erwin  and  Mattie. 

No  evidence  was  offered  establishing  whether  Mattie 
and  Erwin  had  the  capacity  to  intermarry  on  January  4, 
1927,  or  whether  the  person  who  purported  to  marry  them 
had  authority  to  perform  the  ceremony.  There  is  no 
evidence  in  the  record  that  Erwin  did  not  obtain  a  divorce 
from  Mattie  after  their  separation  in  1935  and  before  his 
ceremonial  marriage  to  Appellant  on  May   19,    1953. 

E.     Relationship  of  Erwin  and  Appellant  in  Texas. 

Erwin  and  Appellant  resided  in  Fort  Worth,  Texas, 
for  three  to  four  weeks  in  each  of  the  years  between 
1949  and  1954  after  Mattie's  divorce  became  final  [Pltf. 
Ex.  15;  Tr.  pp.  165,  213]. 

Counsel  for  Appellees  admitted  in  open  court  that 
there  was  no  dispute  that  Erwin  and  Appellant  went  on 
trips  together  to  Texas  [Tr.  p.  177]. 
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Erwin  sought  employment  in  the  Post  Office  at  Fort 
Worth  during  some  of  these  years  and  Erwin  and  Appel- 
lant intended  to  domicile  in  Texas.  J.  C.  Johnson.  Post 
Office  Superintendent,  testified  that  Erwin  told  him  of 
Erwin's  intention  to  obtain  such  employment  in  Texas 
[Tr.  pp.  164-166,  210]. 

During  their  stay  in  Texas,  Erwin  and  Appellant  lived 
together,  registered  in  motels  under  the  name  of  Mr. 
and  Mrs.  Erwin  Tatum,  introduced  each  other  as  husband 
and  wife  [Tr.  pp.  167-169],  and  received  mail  addressed 
to  them  as  Mr.  and  Mrs.  Erwin  Tatum  [Pltf.  Ex.  6; 
Tr.  p.  171]. 

While  in  Texas,  Erwin  and  Appellant  discussed  their 
relationship  in  light  of  Mattie's  1949  divorce.  Appellant 
told  Erwin  that  it  was  time  for  them  to  "fix  this  over." 
Erwin  answered  that  there  was  no  need  because  he  was 
already  married  to  Appellant  in  Texas  and  that  he  was 
her  husband.  Appellant  agreed  [Tr.  pp.  166-167,  200- 
201].  The  parties  believed  they  were  married  after  Mat- 
tie's  divorce  became  final  [Tr.  pp.  8,  205-206]. 

Erwin  held  Appellant  out  as  his  wife  in  both  California 
and  Texas.  Appellant  believed  Erwin  when  he  told  her 
that  they  were  husband  and  wife  under  Texas  law  [Tr. 
pp.   184-185,  209]. 

Issues  Presented. 

The  issue  presented  by  this  appeal  is  whether  Appellant 
is  entitled  to  the  proceeds  of  a  federal  employees  group 
life  insurance  policy  on  the  life  of  Erwin  Tatum,  deceased, 
by  virtue  of  being  his  widow  under  a  ceremonial,  common 
law  or  putative  marriage. 
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The  legal  issues  are  as  follows: 

1.  Ceremonial  Marriage. 

Where  a  ceremonial  marriage  would  be  valid  except 
for  the  alleged  incapacity  of  one  of  the  parties  to  enter 
into  such  contract  because  of  an  alleged  preexisting  mar- 
riage : 

(a)  Is  said  subsequent  marriage  valid  as  a  matter 
of  law  in  the  absence  of  evidence  that  the  parties 
to  the  alleged  preexisting  marriage  did  not  secure 
a  divorce  or  annulment  thereof,  and 

(b)  Is  said  subsequent  marriage  valid  as  a  matter 
of  law  in  the  absence  of  evidence  that  the  parties 
to  the  alleged  preexisting  marriage  had  the  capacity 
to  enter   into   said   preexisting  marriage? 

(c)  Does  a  divorce  in  the  preexisting  marriage, 
obtained  after  the  subsequent  marriage,  establish  that 
the  parties  to  the  alleged  preexisting  marriage  merely 
are  no  longer  husband  and  wife  and  not  that  they 
were  validly  married  at  the  time  of  said  divorce? 

2.  Common  Law  Marriage. 

Do  California  domiciliaries  who  celebrated  a  ceremonial 
marriage,  invalid  because  of  an  impediment  of  a  pre- 
existing marriage  of  one  of  the  parties,  contract  a  valid 
Texas  common  law  marriage  recognizable  in  California 
after  removal  of  the  impediment  where  there  is  cohabi- 
tation and  holding  out  as  husband  and  wife  in  Texas? 

3.  Putative  Marriage. 

Is  a  woman  who  contracts  a  ceremonial  marriage  in 
good  faith  and  in  ignorance  of  any  impediment  to  the 
validity  thereof  entitled  to  the  proceeds  of  a  federal 
employees  group  life  insurance  policy  as  the  putative 
spouse  of  the  insured? 


—ID- 
ARGUMENT. 

I. 

Appellant  Is  Entitled  to  the  Insurance  Proceeds  on 
the  Life  of  Erwin  Tatum,  Deceased,  Because  She 
Is  the  Widow  of  Said  Insured  by  Virtue  of  the 
Ceremonial  Marriage  Entered  Into  on  May  19, 
1943. 

A.     The  Ceremonial  Marriage  Between  Erwin  and  Appellant. 

On  May  19,  1943,  Erwin  and  Appellant  secured  a  mar- 
riage license  in  Yavaipai  County,  Arizona,  a  certified  and 
authenticated  copy  thereof  was  received  in  evidence  as 
Plaintiff's  Exhibit  1  [Tr.  p.  128].  Thereafter,  the  parties 
entered  into  a  ceremonial  marriage  at  Prescott,  Arizona, 
before  the  Rev.  Homer  Green,  a  regular  minister  of  the 
Church  of  God  in  Prescott.  Rev.  Green  had  authority 
under  Arizona  law  to  perform  the  marriage  [Request 
for  Admissions  under  Rule  36;  Tr.  p.  43]. 

Thus,  under  Arizona  law,  the  marriage  between  Erwin 
and  Appellant  was  valid. 

5  Ariz.  Code,  Sees.  63-101,  103,  111. 

The  validity  of   the  marriage   was   estabhshed   by   the 
certified  and  authenticated  copy  of  the  marriage  certificate 
combined  with  Appellees'  Admissions  regarding  the  signa- 
ture of  Rev.  Green  and  his  authority  to  perform  the  cere 
mony. 

People  V.  Ledoux,  1909,   155   Cal.   535,  550,   102 
Pac.  517; 

People  V.  Jordan,  1925,  72  Cal.  App.  406,  408,  237 
Pac.  757; 

Cal.  Code  Civ.  Proc,  Sec.  1948. 
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B.     Presumption  of  Validity  of  Ceremonial  Marriage  Between 
Erwin  and  Appellant. 

Mattie  testified  that  she  married  Erwin  in  Texas  on 
January  4,  1927. 

However,  the  presumption  is  that  Erwin's  subsequent 
ceremonial  marriage  to  Appellant  was  valid  and  that  any 
prior  marriage  to  Mattie  was  dissolved  by  death  or 
divorce.  The  burden  was  upon  Appellees  to  rebut  this 
presumption. 

Briggs  v.  United  States,  90  Fed.  Supp.  135  (Ct.  CI. 
1950) ; 

Birch  V.  Birch,  1955,  136  Cal.  App.  2d  615,  289 
P.  2d  53; 

Hamrick  v.  Hamrick,  1953,  119  Cal.  App.  2d  839, 
260  P.  2d  188; 

Gainey  v.   Gainey,   1953,    119   Cal.   App.   2d   564, 
259  P.  2d  984; 

Sanders  v.  Sanders,  1938,  52  Ariz.  156,  79  P.  2d 

523; 

Kolombatovich   v.    Magna    Copper    Co.,    1934,    43 
Ariz.  314,  318,  30  P.  2d  832; 

McCord  V.  McCord,  1911,  13  Ariz.  377,  114  Pac. 
968. 

In  Estate  of  Smith,  1949,  ?>Z  Cal.  2d  279,  281,  201  P. 
2d  539,  the  California  Supreme  Court  held  as  follows: 

*Tt  is  well  established  that  when  a  person  has  en- 
tered into  two  successive  marriages,  a  presumption 
arises  in  favor  of  the  validity  of  the  second  marriage, 
and  the  burden  is  upon  the  party  attacking  the 
validity  of  the  second  marriage  to  prove  that  the  first 
marriage  had  not  been  dissolved  by  the  death  of  a 
spouse  or  by  divorce  or  had  not  been  annulled  at 
the  time  of  the  second  marriage." 
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In  Kalombatovich  v.  Magna  Copper  Co.,  supra,  the 
Arizona  Supreme  Court  stated  on  page  318  as  follows: 

"Where  one  contracts  a  second  marriage  during 
the  lifetime  of  the  first  spouse,  the  presumption  that 
the  first  marriage  was  legally  dissolved  prevails  and 
the  one  who  asserts  that  the  second  marriage  is 
invalid  has  the  burden  of  showing  that  there  has 
been  no  divorce." 

A  marriage  valid  where  contracted  is  valid  every- 
where. The  law  of  the  place  of  contracting  governs 
validity  of  marriage. 

Estate  of  Perez,  1950,  98  Cal.  App.  2d  121,  219 
P.  2d  35; 

Cal.    Civ.    Code,    Sec.    63. 

Under  both  California  and  Arizona  law,  the  ceremonial 
marriage  between  Erwin  and  Appellant  is  presumed  to  be 
valid. 

C.     Burden    of    Proof    Necessary    to    Rebut    Presumption    of 
Validity  of  Subsequent  Marriage. 

The  law  of  the  forum  governs  evidentiary  rules,  burden 
of  proof,  and  presumptions  and  inferences  to  be  drawn 
from  the  evidence.  Thus,  California  evidentiary  rules 
are  applicable. 

Hamlet  v.  Hook,  1951,  106  Cal.  App.  2d  791,  236 
P.  2d  196; 

Restatement  of  Conflict  of  Laws,  Sec.  595; 

11  Cal  Jur.  2d  201. 

If  either  Erwin  or  Appellant  lacked  the  capacity  to 
enter  into  the  1943  ceremonial  marriage  because  of  a 
preexisting  valid  marriage,  then  such  party  would  be 
guilty  of  the  crime  of  bigamy. 
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However,  the  presumption  that  a  person  is  innocent  of 
crime  is  one  of  the  strongest  known  to  law. 
Cal.   Code  Civ.   Proc,   Sec.    1963; 

People  V.  Shorts,  1948,  32  Cal.  2d  502,  507,  197 
P.  2d  330; 

Hunter  v.  Hunter,   1896,    111    Cal.   261,   267,  43 
Pac.  756. 

Accordingly,  the  California  Supreme  Court  stated  in 
Hunter  v.  Hunter,  supra,  on  page  267,  as  follows : 

"It  is  presumed  that  a  person  is  innocent  of  crime 
and  wrong.  (Code  Civ.  Proc,  sec.  1963).  There  is 
also  a  presumption,  and  a  very  strong  one,  in  favor 
of  the  legality  of  a  marriage  regularly  solemnized. 
Rather  than  hold  a  second  marriage  invalid  and  that 
the  parties  have  committed  a  crime  or  been  guilty 
of  immorality,  the  courts  have  often  indulged  in  the 
presumption  of  death  in  less  than  seven  years,  or 
where  the  absent  party  was  shown  to  be  alive,  have 
allowed  a  presumption  that  the  absent  party  has 
procured  a  divorce." 

Although  this  is  the  accepted  doctrine,  the  Trial  Court 
announced  a  contrary  rule  throughout  the  trial  maintain- 
ing that  once  an  earlier  marriage  was  established,  the 
burden  shifted  to  Appellant  to  prove  the  validity  of  her 
subsequent  marriage  to  Erwin.    The  Trial  Court  stated : 

"I  think  if  you  establish  a  prior  marriage  then  the 
burden  shifts.  A  marriage  once  consummated  is 
presumed  to  continue  until  there  is  some  evidence  of 
termination."     [Tr.  p.   142],  and 

"The  Court:  But  as  a  prima  facie  case  he  is 
resting  his  case  upon  a  ceremonial  marriage  in  Ari- 
zona. You  have  already  introduced  evidence  that 
there  was  a  prior  marriage. 
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Mr.   Ross:     That   is  correct,   your   Honor. 

The  Court:  He  can't  be  married  to  two  people 
at  the  same  time. 

Mr.  Ross:  No,  but  I  understand  there  is  this  pre- 
sumption of  innocence  which  I  have  to  overcome. 

The  Court:  This  is  not  a  criminal  trial."  [Tr.  p. 
143]. 

The  Trial  Court  obviously  ignored  the  general  rule  that 
the  subsequent  marriage  is  presumed  valid  and  in  order 
to  rebut  the  presumption  of  validity,  the  attacking  party 
must  prove  no  divorce  or  annulment  of  the  prior  marriage 
in  any  state  in  which  the  parties  to  the  prior  marriage  re- 
sided. 

Bancroft  v.  Bancroft,  1935,  9  Cal.  App.  2d  464, 
50  P.  2d  465; 

Marsh  v.  Marsh,  1926,  79  Cal.  App.  560,  568,  250 
Pac.  411; 

Estate  of  Smith,  1949,  33  Cal.  2d  279,  201  P.  2d 
539; 

Estate  of  Winder,  1950,  98  Cal.  App.  2d  78,  m, 
219  P.  2d  18; 

Maszenga  v.  Rosso,   1948,  87  Cal.  App.  2d  790, 
792,  197  P.  2d  710; 

Estate  of  Borneman,  1939,  35  Cal.  App.  2d  455, 
460,  96  P.  2d  182. 

There  is  no  evidence  that  Erwin  failed  to  obtain  a 
divorce  in  the  states  where  he  resided  between  1927  and 
1943.  Mattie  testified  that  she  did  not  procure  such 
divorce.     But  the  failure  of  Mattie  to  have  obtained  such 
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divorce  was  not  sufficient  to  overcome  the  presumption  of 

validity  of  the  second  marriage. 

Estate  of  Borneman,  1939,  35  Cal.  App.  2d  455, 
460,  96  P.  2d  182; 

Kalombatovich  v.   Magna   Copper   Co.,    1934,   43 
Ariz.  314,  320,  30  P.  2d  832; 

McCord  V.  McCord,  1911,  13  Ariz.  ?,77 ,  114  Pac. 
968. 

In  Bancroft  v.  Bancroft,  1935,  9  Cal.  App.  2d  464,  50 
P.  2d  465,  the  Court  stated  at  pages  469  and  470  as  fol- 
lows: 

".  .  .  it  is  not  sufficient  for  the  party  asserting 
the  validity  of  the  first  marriage  to  prove  that  she 
had  not  obtained  a  divorce  and  had  not  been  served 
with  process  in  a  divorce  action  brought  by  her  hus- 
band. In  order  to  overcome  the  presumption  she 
must  not  only  prove  those  facts  but  must  prove  that 
her  husband  was  not  granted  a  divorce  in  any  of  the 
jurisdictions  in  which  he  resided  prior  to  the  second 
marriage." 

On  the  other  hand,  the  evidence  clearly  established  that 
Erwin  obtained  a  divorce  prior  to  his  ceremonial  marriage 
to  Appellant. 

See  Statement  of  the  Case,  B.  Relationship  of  the 
Parties,  supra. 

Accordingly,  as  a  matter  of  law,  the  Court  must  pre- 
sume that  the  marriage  between  Erwin  and  Appellant  was 
valid.  This  the  Trial  Court  failed  to  do  and  thus  com- 
mitted prejudicial  error. 
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D.     Validity  of  Marriage  Between  Mattie  and  Erwin. 

In  any  event,  the  marriage  between  Erwin  and  Appellant 
could  be  void  only  if  Mattie  and  Erwin  themselves  had 
the  capacity  to  contract  a  valid  marriage  in  1927.  The 
question  thus  arises  as  to  whether  there  was  a  prior  valid 
marriage  between  Mattie  and  Irwin.  The  burden  of  prov- 
ing the  validity  of  the  alleged  prior  marriage  was  upon 
Appellees. 

Briggs  v.  United  States,  90  Fed.  Supp.   135,   142 
(Ct.   CI.   1950); 

United  States  v.  Green,  98  Fed.  63,  65  (S.  D.  la., 
1899)  ; 

Fuqway   v.    State,    1927,    Ala.    A.    243,    114    So. 
892,  894; 

Keller  v.  Linsenmeyer,  1927,   101  N.  J.  Eq.  664, 
139  Atl.  Z2>,  38; 

In  re  Capraros  Estate,   1934,   116  N.  J.  Eq.  259, 
172  Atl.  907,908; 

Jokanessen   v.    Johanessen,    1911,    70    Misc.    361, 
128  N.  Y.  Supp.  892,  896; 

In  re  Deforeas  Estate,   1926,    119   Or.   556,   249 
Pac.   632,  634; 

Routledge  v.  Githens,  1926,  118  Or.  70,  245  Pac. 
1072. 

However,  Appellees  offered  no  evidence  to  establish  the 
validity  of  the  alleged  prior  marriage. 

Furthermore,  although  a  certified  copy  of  the  marriage 
license  between  Mattie  and  Erwin  was  received  in  evi- 
dence, there  was  no  proof  of  the  signature  of  the  person 
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by   whom   it   purports   to   have   been   signed   and   of   his 
authority  to  perform  the  marriage  ceremony. 

The  marriage  certificate  did  not  prove  itself.     Without 

proof  of  the  signature  of  the  person  by  whom  it  purports 

to  have  been  signed  and  of  his  authority  to  perform  the 

marriage  ceremony,  it  did  not  prove  a  marriage  between 

Mattie   and   Erwin. 

People  V.  Le  Doux,  1901,  155  Cal.  535,  550,  102 
Pac.  517; 

People  V.  Jordan,   1925,   72  Cal.   App.   406,   408, 
237  Pac.  757; 

Cal.  Code  Civ.  Proc,  Sec.  1948. 

Too  much  is  at  stake  to  vitiate  a  ceremonial  marriage 
without  a  strong  showing.  Ceremonial  marriage,  the 
pillar  of  our  social  structure,  is  carefully  protected  by  the 
law.  Property  rights,  legitimation  of  children,  and  com- 
munity reputation  are  based  upon  ceremonial  marriage. 
Thus,  the  burden  has  always  been  upon  the  attacking 
party  to  establish  by  a  great  quantum  of  evidence  the 
invalidity  of  the  last  ceremonial  marriage  in  point  of  time. 

Since  there  is  no  evidence  in  the  record  that  the  1927 
marriage  between  Mattie  and  Erwin  was  valid,  the  Court, 
as  a  matter  of  law,  must  hold  the  subsequent  marriage 
to  be  binding.  However,  the  Trial  Court  found  that 
at  the  time  of  the  marriage  between  Erwin  and  Appel- 
lant, there  was  a  subsisting,  undissolved  marriage  between 
Erwin  and  Mattie  [Tr.  p.  58].  This  was  clearly  preju- 
dicial error. 
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E.     Effect  of  Mattie's  1949  Divorce. 

The  evidence  was  undisputed  that  Mattie  obtained  a 
final  judgment  of  divorce  from  Erwin  on  November  30, 
1949. 

The  Trial  Court  stated  that  the  divorce  decree  estab- 
lished as  a  matter  of  law  that  Mattie  and  Erwin  were 
legally  husband  and  wife  at  that  time,  stating: 

'There  has  been  introduced  here  a  decree  of  divorce 
and  I  think  the  only  inference  the  court  can  take  at 
this  time  is  that  when  the  decree  of  divorce  was 
entered  they  were  husband  and  wife. 

"I  had  a  case  recently  involving  an  entirely  dif- 
ferent point,  but  at  that  time  I  came  to  the  conclu- 
sion that  a  decree  of  divorce  between  two  people  in 
the  State  of  California  I  would  have  to  recognize 
because  a  decree  of  divorce  could  not  be  granted  unless 
the  relationship  of  husband  and  wife  existed."  [Tr. 
p.   144]. 

However,  a  divorce  decree  is  not  res  judicata  against 
third  persons  and  does  not  establish  the  validity  or  exist- 
ence of  a  prior  marriage.  The  decree  merely  establishes 
that  the  parties  are  not  thereafter  husband  and  wife. 

Rediker  v.   Rediker,    1950,   35    Cal.   2d   796,   221 
P.  2d  1 ; 

Watson  V.    Watson,    1952,    39   Cal.    2d   305,   246 
P.  2d  19; 

Hunter  v.  Hunter,   1896,    111    Cal.   261,  43   Pac. 

756; 

Briggs  v.  United  States,  90  Fed.  Supp.   135   (Ct. 
CI.    1950). 
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In  Rediker  v.  Rediker,  supra,  the  Court  stated  as 
follows  in  pages  800-801 : 

*'It  is  an  oversimplification  to  state  that  a  divorce 
proceeding  is  a  proceeding  in  rem,  and  to  proceed 
from  that  statement  to  the  assumption  that  a  decree 
entered  therein  is  res  adjudicata  in  an  action  between 
a  party  and  a  stranger  thereto,  not  only  as  to  the 
subsequent  status  of  the  parties  with  relation  to  each 
other,  but  also  as  to  all  issues  decided  or  that  might 
have  been  decided  in  the  proceeding.  The  weight  of 
authority  holds  that  a  decree  of  divorce  is  a  judgment 
in  rem  only  to  the  extent  that  it  adjudicates  the  future 
status  of  the  parties  in  relation  to  each  other.  (Wil- 
liams vs.  North  Carolina,  317  U.  S.  387,  298  (63 
S.  Ct.  207,  87  L.  Ed.  279,  143  A.  L.  R.  1273); 
Williams  vs.  North  Carolina,  325  U.  S.  226,  232  (65 
S.  Ct.  1092,  89  L.  Ed.  1577,  157  A.  L.  R.  1366) 
.  .  .  As  between  strangers  or  strangers  and  parties, 
however,  the  decree  is  res  judicata  only  in  that  it 
conclusively  determines  that  the  parties  are  there- 
after free  to  remarry  so  far  as  any  relation  to  each 
other  is  concerned.  It  does  not  establish  the  previous 
validity  of  their  marriage  against  third  persons  zvho 
were  not  and  had  no  right  to  he  heard  thereon.  (2 
Freeman,  Judgments,  Sec.  910,  p.  1913;  3  Freeman, 
Judgments  Sec.  1524,  pp.  3131-3132;  Restatement, 
Judgments,  Sec.  74,  p.  335;  Hunter  v.  Hunter,  111 
Cal.  261,  266  (43  P.  756,  52  Am.  St.  Rep.  180,  31 
L.  R.  A.  411);  Estate  of  James,  99  Cal.  374,  379 
(33  P.   1122,   37  Am.   St.   Rep.   60)." 

Thus,  Mattie's  divorce  decree  merely  established  that 
Mattie  and  Erwin  were  no  longer  husband  and  wife.  It 
did  not  establish  that  they  were  legally  married  at  the  time 
of  the  decree  or  at  any  other  time. 
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Accordingly,  Appellees  failed  to  rebut  the  presumption 
of  validity  of  the  1943  ceremonial  marriage  between  Erwin 
and  Appellant  and  the  court  must  hold,  as  a  matter  of 
law,  that  Appellant  is  the  widow  of  Erwin  and  therefore 
entitled    to    his    insurance    proceeds. 

II. 

Appellant  Is  Entitled  to  the  Insurance  Proceeds  on 
the  Life  of  Erwin  Tatum,  Deceased,  as  the  Widow 
of  Said  Insured  by  Virtue  of  a  Texas  Common 
Law  Marriage  Entered  Into  Subsequent  to  the 
1949  Divorce  Between  Mattie  and  Erwin. 

The  evidence  was  undisputed  that  Erwin  and  Appellant 
resided  in  Texas  for  periods  of  time  between  1949  and 
1954,  subsequent  to  the  time  that  Mattie's  divorce  be- 
came final  [Tr.  pp.  165,  177,  213]  ;  that  Erwin  sought 
employment  at  the  Post  Office  in  Fort  Worth,  Texas, 
during  some  of  said  years  [Tr.  pp.  164-166,  210] ;  and 
that  while  in  Texas,  Erwin  and  Appellant  cohabited  and 
held  themselves  out  to  the  public  as  husband  and  wife 
[Tr.  pp.  167-171].  The  Trial  Court  so  found  [Tr.  p.  59]. 
In  addition,  Erwin  and  Appellant  believed  that  they  were 
married  while  they  were  in  Texas  [Tr.  pp.  184-185,  209]. 

The  Trial  Court  raised  the  question  of  whether  a  Cali- 
fornia resident  visiting  Texas  for  the  purpose  of  securing 
employment  could  consummate  a  valid  common  law  mar- 
riage which  would  be  recognized  on  return  to  California 
[Tr.  pp.  178-179,  204-206].  In  short,  the  issue  is  whether 
a  Texas  domicile  is  a  prerequisite  to  a  Texas  common  law 
marriage. 
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Domicile  or  residence  is  not  one  of  the  prerequisites 
to  a  Texas  common  law  marriage.  A  Texas  common  law 
marriage  occurs  where  there  is  cohabitation  and  holding 
out  to  the  community  as  husband  and  wife  in  Texas. 

Ray  V.  Thompson,  1953,  261  S.  W.  2d  195; 

Baker  v.  Mays  &  Mays,  1947,  199  S.  W.  2d  279; 

Hill  V.  Smith,  1944,  181  S.  W.  2d  1015; 

28  Tex.  Jur.  716. 

A  single  act  of  publicly  holding  forth  as  husband  and 

wife  in  Texas,  followed  by  a  like  holding  forth  in  other 

states,  is  sufficient  to  constitute  a  common  law  marriage. 

Estate  of  McKanna,  1951,  106  Cal.  App.  2d  126, 
234  P.  2d  673; 

Bohhitt  V.  Bobbin,  1920,  223  S.  W.  478. 

It  has  been  expressly  held  that  neither  domicile  nor  resi- 
dence is  a  prerequisite  to  common  law  marriage. 

Estate  of  McKanna,  1951,  106  Cal.  App.  2d  126. 
234  P.  2d  673; 

Bobbitt  V.  Bobbitt,  1920,  223  S.  W.  478; 

Shea  V.  Shea,  1945,  294  N.  Y.  909; 

Hynes  v.  McDermott,  1883,  91  N.  Y.  451. 

In  Estate  of  McKanna,  1951,  106  Cal.  App.  2d  126, 
234  P.  2d  673,  a  California  domiciliary  visited  Texas  on 
a  combination  business  and  pleasure  trip.  While  there, 
he  met  a  woman  with  whom  he  lived  as  husband  and 
wife  for  approximately  three  weeks.  They  returned  to 
California  where  they  resided  until  the  husband's  death, 
except  for  occasional  visits  elsewhere.  The  issue  in  the 
McKanna  case  was  identical  to  the  issue  in  the  instant 
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case,  to  wit:  was  there  a  valid  Texas  common  law  mar- 
riage celebrated  during  the  short  stay  in  Texas,  The 
Court  stated  on  pages  131  and  132,  as  follows: 

"Notwithstanding  what  has  so  far  been  said,  ap- 
pellant contends  that  there  is  a  further  essential  to 
the  validity  of  a  common  law  marriage  in  Texas,  i.e., 
that  the  parties  be  domiciled  in  the  State  at  the  time 
of  the  alleged  agreement  to  marry,  or  that  at  the 
time  there  was  an  intention  to  acquire  a  domicile  in 
the  state.  In  view  of  the  fact  that  there  is  no  such 
requirement  to  a  ceremonial  marriage  in  Texas,  and 
the  constant  reiteration  by  its  courts  that  there  are 
at  most  only  three  essentials  to  a  common  law  mar- 
riage in  Texas,  of  which  essentials  domicile  is  never 
referred  to,  we  see  no  merit  in  the  contention." 

It  might  be  added,  that  in  the  instant  action,  the  parties 
had  the  intention  of  domiciling  in  Texas.     [Tr.  p.  166.] 

Although  the  Trial  Court  found  both  cohabitation  and 
holding  out  as  husband  and  wife,  it  also  found  that  there 
was  no  express  agreement  to  be  husband  and  wife.  [Tr. 
p.  60.] 

However,  as  a  matter  of  law,  Erwin  and  Appellant  be- 
came husband  and  wife  in  Texas  after  Mattie's  final  de- 
cree was  entered.  Under  Texas  law  an  invalid  marriage 
contracted  in  good  faith,  and  followed  by  cohabitation  as 
husband  and  wife,  after  removal  of  the  impediment,  cre- 
ates a  valid  Texas  common  law  marriage. 

Curtin  v.  State,  1950,  155  Tex.  Cr.  625,  238  S.  W. 
2d  187; 

Consolidated  Underwriters  v.  Kelly,  1929,  15  S.  W. 
2d  229,  300  S.  W.  981. 

In  Curtin  v.  State,  supra,  wife  married  husband  in 
1931,  upon  his  representation  that  he  was  divorced.     In 
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1934,  wife  discovered  that  husband  had  misrepresented  his 
earlier  divorce.  Wife  continued  living  with  husband. 
Husband  finally  obtained  a  divorce  from  his  first  wife 
in  1938.  Wife  lived  with  husband  until  1949.  Wife  tes- 
tified and  the  Court  found  that  there  was  never  any 
agreement  concerning  the  marriage.  The  Court  held  that 
the  removal  of  the  impediment  created  a  common  law 
marriage  in  Texas  as  a  matter  of  law,  stating  on  page 
192  as  follows: 

"There  are  many  dififerent  conditions  that  would 
allow  a  putative  marriage  to  ripen  into  a  legitimate 
union  of  the  parties  .  .  .  The  doctrine  that  an 
invalid  marriage  contracted  in  good  faith,  followed 
by  cohabitation  as  husband  and  wife  after  the  re- 
moval of  the  impediment  to  the  marriage,  consti- 
tutes a  valid  common  law  marriage  has  been  applied 
where  the  impediment  to  the  marriage  was  a  sub- 
sisting marriage  of  one  of  the  parties,  and  such 
marriage  was  terminated  by  death  or  divorce  .  .  . 
The  doctrine  applies  whether  the  initial  marriage  was 
a  ceremonial  or  an  informal,  common  law  marriage, 
although  a  ceremonial  marriage  has  been  held  to  be 
significant  as  indicating  that  the  parties  intended  a 
matrimonial,  and  not  a  meretricious  relationship." 

See  also: 

Utterback  v.  Utterhack,  71  Fed.  Supp.  231  (D.  C, 
1947). 

Moreover,  under  such  circumstances,  domicile  is  not  a 
requirement  of  establishing  a  Texas  common  law  mar- 
riage. In  Estate  of  McKanna,  1951,  106  Cal.  App.  2d 
126,  234  P.  2d  673,  the  Court  stated  on  page  133  as 
follows : 

"In  short,  domicile  is  an  aid  but  not  a  prerequisite 
to  sustain  the  claim  of  the  common  law  marriage  in 
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Texas  where  the  original  contract  of  marriage  was 
invalid." 

Accordingly,  since  the  impediment  was  removed,  Erwin 
and  Appellant  became  common  law  husband  and  wife  in 
Texas  after  1949  as  a  matter  of  law. 

Moreover,  the  burden  was  not  upon  Appellant  to  prove 
an  express  agreement  to  become  husband  and  wife.  An 
implied  agreement  is  sufficient  and  is  found  from  cohabi- 
tation and  holding  out  to  the  community  as  such. 

Estate  of  McKanna,  1951,  106  Cal.  App.  2d  126, 
234  P.  2d  673; 

Consolidated  Undenvr iters  v.  Kelly,  1929,  15  S.  W. 
2d  229,  300  S.  W.  981 ; 

Ray  V.  Thompson,  1953,  261  S.  W.  2d  195. 

In  Ray  v.  Thompson,  supra,  the  Court  stated  on  page 
196  as  follows: 

".  .  .  It  may  be  conceded  that  the  appellees  could 
not  prove  that  there  had  been  an  express  agreement 
to  marry  ...  no  such  burden  was  upon  them, 
since — as  it  is  well  settled  by  our  authorities — such 
an  agreement  may  be  implied  from  cohabitation  and 
holding  out  to  the  community  that  the  spouses  were 
living  together  as  husband  and  wife." 

A  common  law  marriage  is  as  valid  as  a  ceremonial 
marriage  and  is  recognized  as  such  in  California.  The 
surviving  wife  of  a  common  law  marriage  is  the  legal 
widow  and  is  entitled  to  all  rights  of  a  legal  widow. 

Colbert  v.  Colbert,  1946,  28  Cal.  2d  276,  280,  169 
P.  2d  633; 

McDonald  v.  McDonald,  1936,  6  Cal.  2d  457,  58 
P.  2d  163; 

Cal.  Civ.  Code,  Sec.  63. 
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Thus,  even  if  the  ceremonial  marriage  was  invaHd, 
Erwin  and  Appellant  became  common  law  husband  and 
wife  after  Mattie's  decree  became  final  as  a  matter  of 
law,  and  Appellant  is  entitled  to  the  insurance  proceeds 
as  Erwin's  common  law  widow.  The  findings  of  the  Trial 
Court  on  this  issue  constituted  prejudicial  error. 

III. 
Appellant  Is  Entitled  to  the  Insurance  Proceeds  on 
the  Life  of  Erwin  Tatum,  Deceased,  as  the  Puta- 
tive Spouse  of  Said  Insured. 

Regardless  of  whether  Appellant  was  Erwin's  lawful 
widow,  there  is  no  question  but  that  at  the  time  of  the 
marriage  ceremony  of  May  19,  1943,  Appellant  acted  in 
good  faith.  Moreover,  Erwin  and  Appellant  resided  to- 
gether as  husband  and  wife  in  California  during  the  time 
that  premiums  were  paid  for  said  insurance. 

The  Trial  Court  concluded  as  a  matter  of  law  that  Ap- 
pellant was  not  entitled  to  the  status  of  putative  spouse 
[Tr.  p.  61].     This  was  clearly  contrary  to  the  evidence. 

The  basic  element  of  a  putative  marriage  is  the  good 
faith  belief  in  a  valid  marriage. 

Vallera  v.  Vallera,  1943,  21  Cal.  2d  681,  684,  134 
P.  2d  761. 

The  evidence  clearly  established  that  Appellant  believed 
that  she  was  Erwin's  wife  after  the  1943  ceremonial  mar- 
riage and  after  Mattie's  1949  divorce.  Thus,  at  least  she 
should  be  found  to  be  Erwin's  putative  spouse. 

A  woman  residing  with  a  man  as  his  wife  in  California 
in  the  good  faith  belief  that  a  valid  marriage  exists,  is 
entitled  upon  termination  of  the  relationship  to  share  in 
the  property  acquired  by  them  during  its  existence. 

Vallera  v.  Vallera,  1943,  21  Cal.  2d  681,  684,  134 
P.  2d  761. 
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The  putative  spouse  inherits  the  entire  estate  of  a  puta- 
tive union  upon  the  death  of  her  husband  intestate. 

Estate  of  Krone,  1948,  83  Cal.  App.  2d  766,  769, 
189  P.  2d  741 ; 

Union  Bank  &  Trust  Co.  v.  Gordon,  1953,  166  Cal. 
App.  2d  681,  254  P.  2d  644; 

Mazsenga  v.  Rosso,   1948,  87  Cal.  App.  2d  790, 
197  P.  2d  770. 

The  proceeds  of  an  insurance  poHcy  on  the  life  of  a 
husband  are  community  property  to  the  extent  that  the 
premiums  were  paid  with  community  funds  and  belong  to 
the  surviving  putative  spouse. 

Estate  of  Foy,  1952,  109  Cal.  App.  2d  329,  240 
P.  2d  685; 

Travelers  Insurance  Co.  v.  Sancher,  1933,  219  Cal. 
351,  353,  26  P.  2d  482; 

Dixon  Insurance  Co.  v.  Peacock,   1933,  217  Cal. 
415,  418,  19  P.  2d  233. 

However,  the  Trial  Court  concluded  as  a  matter  of 
law  that  the  term  "widow"  employed  in  the  provision  of 
the  policy  and  in  5  U.  S.  C,  Section  2093,  meant  lawful 
and  not  putative  widow.     [Tr.  p.  61.] 

In  Moore  Dry  dock  Company  v.  Pillshury,  169  F.  2d 
988  (9th  Cir.,  1948),  this  Court  interpreted  the  term 
"widow"  as  the  equivalent  of  the  term  "surviving  wife," 
in  construction  of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act.  Such  definition  would  be  equally 
appropriate  in  connection  with  the  Federal  Employees 
Group  Life  Insurance  Act. 

California  Probate  Code,  Section  201,  provides  that  upon 
the  death  of  either  husband  or  wife,  intestate,  the  entire 
community  property  goes  to  the  "surviving  spouse."  f 
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In  Estate  of  Krone,  1948,  83  Cal.  App.  2d  766,  189 
P.  2d  741,  the  question  arose  as  to  whether  a  putative 
wife  was  the  "surviving  spouse"  under  Probate  Code, 
Section  201,  and  entitled  to  inherit  the  entire  community 
estate  upon  the  death  of  her  putative  husband  intestate. 
The  Court  held  that  the  surviving  putative  wife  inherited 
the  entire  community  estate  upon  death  of  her  husband 
intestate. 

It  is  true  that  the  term  "widow"  in  connection  with  the 
National  Service  Life  Insurance  Act,  has  been  held  to 
mean  the  "lawful  wife"  of  a  serviceman. 

Muir  V.  United  States,  93  Fed.  Supp.  939  (N.  D. 
Cal.,  1950). 

However,  the  rules  applicable  to  interpretation  of  the 
National  Service  Life  Insurance  Act  are  not  equally  ef- 
fective with  reference  to  the  Federal  Employee's  Group 
Life  Insurance  Act. 

Federal  employee's  group  life  insurance  is  additional 
compensation  given  to  federal  employees.  The  United 
States  Government  pays  part  of  the  cost  of  the  insur- 
ance. As  such,  the  group  insurance  is  one  of  the  fringe 
benefits  constituting  part  of  the  salary  of  federal  em- 
ployees. 

See: 

5  U.  S.  C,  Sec.  2094(b). 

If  this  compensation  was  in  any  form  other  than  group 
life  insurance,  there  would  be  no  question  but  that  such 
compensation  would  be  community  property  and  subject 
to  the  rules  set  forth  in  Estate  of  Krone,  supra.  There 
is  no  reason  to  distinguish  between  forms  of  earnings. 
All   earnings    received   during   marriage    are   community 
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property,  in  which  both  the  legal  and  putative  wife  have 
an  interest.  The  logical  and  equitable  interpretation  of 
the  Federal  Employee's  Group  Life  Insurance  Act  would 
be  to  hold  that  the  group  insurance  was  a  form  of  earn- 
ings paid  to  the  federal  employees.  As  such,  the  earn- 
ings are  governed  by  applicable  state  law.  In  this  case, 
Appellant,  as  putative  widow  of  Erwin,  is  entitled  to  said 
earnings.  Accordingly,  Appellant  is  entitled  to  the  pro- 
ceeds of  said  insurance. 

See: 

Speedling  v.  Hobby,  132  Fed.  Supp.  833   (N.  D. 
Cal.,  1955). 

Conclusion. 

After  living  with  Erwin  for  thirteen  years  and  minis- 
tering to  his  needs  in  the  husband  and  wife  relationship, 
Appellant  at  least  has  an  equitable  claim  to  the  proceeds 
of  said  life  insurance. 

Fortunately,  in  this  case,  the  law  affords  to  Appellant 
the  equitable  remedy.  Under  the  facts  and  law  of  this 
case,  Appellant  is  entitled  to  said  proceeds  as  the  legal 
(ceremonial  or  common  law)  or  putative  widow  of  Erwin. 
The  Court  of  Appeals  should  so  order. 

Respectfully  submitted, 

Arthur  N.  Greenberg, 

Attorney  for  Appellant. 
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APPELLEES'  BRIEF. 


Preliminary  Statement. 

Respondent  feels  compelled  at  the  very  outset  of  this 
Brief  to  respectfully  draw  the  Court's  attention  to  the 
manner  in  which  the  Appellant  has  attempted  to  retry  the 
issues  of  this  case  by  resorting  to  arguments  of  the  evi- 
dence and  drawing  its  own  inferences  of  the  testimony. 
Respondents  submit  that  this  is  not  only  improper  but  is 
a  direct  attempt  to  place  before  this  Court  unwarranted 
inferences  of  the  Appellant  instead  of  the  actual  findings 
of  the  Trial  Court. 

While  Appellant  frequently  resorts  to  the  phrase,  "The 
evidence  is  undisputed",  and  ''The  evidence  clearly  estab- 
lished", nowhere  has  Appellant  stated  that  the  Trial 
Court's  finding  of  fact  are  not  supported  by  the  evidence 
in  any  respect  and  Appellant  cites  no  instance  of  error 
upon  the  part  of  the  Trial  Court  in  respect  to  admission 
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or  rejection  of  offered  evidence,  and  in  this  respect  Ap- 
pellant seems  to  have  abandoned  his  Points  5,  6  and  7  of 
his  statement  of  Points  on  appeal. 

Appellant's  method  of  argument  throughout  is  to  as- 
sume the  existence  of  a  state  of  facts  favorable  to  her 
and  to  follow  these  up  with  elementary  statements  of 
law  which  lead  to  the  conclusion  that  the  Trial  Court 
should  have  entered  judgment  in  her  favor.  Inasmuch  as 
Appellant's  argument  depends  on  the  assumed  set  of 
facts  contrary  to  the  findings  and  often  in  flagrant  vari- 
ance with  her  own  testimony.  Respondents  in  their  Brief 
include  a  detailed  statement  of  facts  with  direct  reference 
to  the  record  in  each  instance. 

Comment  on  the  Record. 

Appellees  are  somewhat  at  a  loss  to  know  where  to  start 
and  stop  in  pointing  out  inaccuracies  in  the  so-called  "tran- 
script of  record."  In  addition  to  duplication  of  pages  78 
through  123  on  pages  162  through  209  and  typographical 
errors  too  numerous  to  mention,  some  of  which  appear  at 
transcript  page  137,  line  7,  where  word  "Bertha"  should 
read  "Erwin";  transcript  page  147,  line  19,  where  "1953" 
should  read  "1935";  transcript  page  150,  line  14,  where 
"Di"  should  read  "Do";  same  error  at  transcript,  page  154, 
line  8;  transcript,  page  155,  line  5,  the  words  "Not  the" 
are  omitted  after  the  word  "Present" ;  transcript,  page  165, 
line  21,  the  second  apostrophe  52  should  be  apostrophe  53. 
Transcript  page  132,  line  24,  October  29,  1949,  should 
read  October  29,  1948.  At  page  59,  line  10  an  entire  line 
of  the  findings  is  omitted;  after  the  word  "with"  and 
before  the  word  "plaintiff"  the  following  should  be  in- 
serted "his  wife  Mattie  W.  Tatum  and  after  Sept.  3,  1948 
Erwin    Tatum    cohabited    with".      An    important    error 
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changing  the  testimony  in  favor  of  Appellant  appears  at 
transcript,  page  167,  line  7,  where  "Why  do  it  over" 
should  read  "Why  do  what  over".  To  verify  the  above, 
Appellees  submit  a  transcript  by  J.  D.  Ambrose,  Official 
Reporter,  and  his  certificate  that  said  transcript  submitted 
herewith  is  a  true  and  correct  transcript  of  his  steno- 
graphic notes    [Tr.  J.  D.  Ambrose,  p.  8]. 

Nature  of  the  Action. 

This  action  was  originally  brought  by  Appellant  against 
the  Metropolitan  Life  Insurance  Company,  a  defendant  in 
the  original  action,  for  the  proceeds  of  a  policy  of  life 
insurance.  In  her  action.  Appellant  claimed  to  be  the 
widow  of  the  deceased  insured.  Metropohtan  Life  Insur- 
ance Company  filed  its  answer  and  counterclaim  for  inter- 
pleader naming  Appellees  as  defendants  in  said  counter- 
claim [Tr.  pp.  10-23],  Appellees  are  decedent's  children 
[Tr.  p.  59].  The  sole  issue  before  the  Trial  Court  and 
upon  appeal  is  whether  Appellant  is  said  widow. 

Summary  of  Material  Facts. 

A  statement  of  the  material  and  operative  facts  follows 
with  references  to  Erwin  Tatum,  deceased,  being  made 
simply  as  "Erwin";  those  to  Bertha  Tatum  as  "Bertha"; 
those  to  Mattie  W.  Tatum  as  "Mattie";  Oscar  Tatum  is 
referred  to  as  "Oscar",  Val  Gene  Tatum  is  referred  to 
as  "Val  Gene";  and  Ruby  Fay  Johnson  is  referred  to  as 
"Ruby". 

On  August  29,  1954,  Metropolitan  Life  Insurance  Com- 
pany issued  a  group  policy  No.  17000-G  providing  hfe 
insurance  for  certain  Federal  employees  including  one 
Erwin  Tatum.  The  policy  provided  that  in  the  absence  of 
a  designated  beneficiary,  the  proceeds  of  said  policy  should 
be  paid  to  the  employee's  widow,  and  if  there  was  no 


widow,  to  the  employee's  children.  Erwin  Tatum  did  fail 
to  designate  a  beneficiary  and  died  December  7,  1954.  Ap- 
pellees are  the  children  of  Erwin  Tatum  and  Appellant 
claims  to  be  his  widow  [Tr.  pp.  10-23]. 

Mattie  Tatum,  the  mother  of  Respondents  Oscar,  Ruby 
Fay  and  Val  Gene,  married  Erwin  Tatum  January  1,  1927, 
at  Tyler,  Texas  [Tr.  pp.  133-136;  Ex.  No.  "C"].  There- 
after, Erwin  and  Mattie  resided  together  continuously  in 
the  State  of  Texas  as  husband  and  wife  until  August, 
1935,  when  they  separated  [Tr.  p.  147].  Respondent 
Oscar  was  born  to  Mattie  and  Erwin  May  15,  1927,  at 
Leon  County,  Texas  [Tr.  p.  136].  Ruby  Fay  was  born 
to  them  November  3,  1928,  in  Firestone  County,  Texas 
[Tr.  p.  136].  Josephine  Tatum,  a  child  who  has  been 
deceased  since  1948,  of  Mattie  and  Erwin,  was  born 
November  15,  1930  [Tr.  p.  137].  Val  Gene  was  born 
to  them  July  21,  1932,  in  Leon  County,  Texas  [Tr.  p. 
137]. 

After  the  separation,  both  Erwin  and  Mattie  continued 
to  reside  in  Texas.  Erwin  provided  for  the  children  and 
no  year  went  by  that  Mattie  did  not  see  Erwin  [Tr.  p. 
148].  In  November  of  1941  Erwin  was  inducted  into 
military  service  from  Texas  and  served  until  October, 
1945  [Tr.  p.  140].  Mattie  got  an  allotment  as  a  service- 
man's wife  [Tr.  p.  140]. 

On  May  19,  1943,  while  still  in  mihtary  service,  Erwin 
and  Bertha,  Appellant  herein,  went  through  a  ceremony 
of  marriage  at  Prescott,  Arizona  [Tr.  p.  128].  Appellant 
applied  for  an  allotment  as  wife  of  a  serviceman  and  was 
denied  same  on  the  ground  that  she  was  not  Erwin's  wife 
[Tr.  p.  204]. 

Appellant  stated  in  her  claim  to  the  Metropolitan  Life 
Insurance  Company  that  she  had  previously  been  married 
to  a  Sam  Wheeler   [Tr.  p.  186]   and  that  this  marriage 
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was  terminated  by  death  [Tr.  p.  187].  Her  marriage 
license  to  Erwin  showed  that  she  called  herself  "Bertha 
Wheeler"  at  the  time  of  her  ceremony  [Tr.  p.  194].  At 
the  trial,  appellant  stated  that  she  was  not  legally  married 
to  Wheeler  but  was  previously  married  to  Abe  Baldwin 
[Tr.  p.  187]  and  that  this  marriage  terminated  by  divorce 
[Tr.  p.  187].  "So  we  separated  and  I  went  home  and  so 
he  went  some  place.  I  don't  know  where."  Appellant 
states  she  never  went  to  court  but  signed  a  paper  [Tr. 
pp.  188-189].  Later,  upon  reopening  of  trial  for  taking  of 
further  testimony,  appellant  claimed  that  the  marriage  was 
terminated  by  death  [Tr.  p.  240]  and  after  admitting  sev- 
eral times  that  she  did  not  hear  about  Baldwin's  dying 
"until  a  couple  months  ago"  [Tr.  p.  240]  was  finally  led 
in  to  testifying  that  at  the  time  she  married  Erwin  she 
believed  Baldwin  to  be  dead   [Tr.  p.  241]. 

After  Erwin's  discharge  from  the  Army  in  1945,  he 
resided  in  Los  Angeles  County  until  the  date  of  his  death 
[Tr.  pp.  4,  190].  Appellant  states  in  her  complaint  and 
testified  that  from  the  date  of  her  ceremony  with  Erwin 
until  his  death,  she  believed  her  ceremonial  marriage  was 
a  good  one  [Tr.  pp.  4,  191].  She  states,  in  fact,  that 
after  that  she  never  had  any  discussion  with  Erwin  about 
getting  married — "We  just  figured  we  were  married  after 
getting  a  divorce  and  she  put  him  out  and  he  came  back 
and  begged  my  pardon  and  I  took  him  back"  [Tr.  pp. 
205-206]. 

In  May  of  1948,  Josephine  Tatum  died  in  Texas  and 
Erwin  traveled  from  Los  Angeles  to  Texas  for  the  funeral 
[Tr.  p.  138].  At  that  time,  without  any  legal  proceeding, 
Erwin  left  appellant  and  resumed  marital  life  with  Mattie, 
and  together  with  Mattie,  returned  to  Los  Angeles  County 
where  they  cohabited  as  husband  and  wife  until  September 
of  1948  [Tr.  pp.  138-139]. 


In  May  of  1948,  appellant  had  the  first  of  many  con- 
versations with  Mattie  about  the  relative  marital  status 
[Tr.  pp.  140,  202].  According  to  Mattie's  testimony, 
appellant  stated  she  was  going  to  have  Erwin  sent  to 
the  penitentiary  for  bigamy  [Tr.  p.  140].  According  to 
appellant,  Mattie  was  the  one  that  told  her  she  was  going 
to  have  Erwin  sent  to  the  penitentiary  for  bigamy  [Tr. 
p.  202].  In  one  of  the  conversations,  appellant  stated  that 
Erwin 

"was  going  to  come  over  entirely  and  stay  until  he 
gets  his  divorce  and  then  come  back  and  marry  her" 
[Tr.  p.  140]. 

In  September  of  1948  Erwin  and  Mattie  separated  and 
Mattie  commenced  action  for  divorce  in  Los  Angeles 
County  Superior  Court,  final  judgment  therein  being  ren- 
dered November  30,  1949  [Tr.  pp.  132-133].  Appellant 
knew  about  the  divorce,  knew  when  it  came  up  in  court 
and,  at  that  time,  knew  that  Erwin  had  a  previous  mar- 
riage that  had  not  been  terminated  [Tr.  p.  191].  In  Sep- 
tember of  1948  Erwin  told  Mattie  that  he  hadn't  gotten 
a  divorce  [Tr.  p.  141].  On  October  7,  1948,  Mattie  and 
Erwin  executed  a  property  settlement,  the  signatures 
thereon  being  acknowledged  before  a  Notary  Public,  stat- 
ing that  they  were  husband  and  wife  [Tr.  p.  132].  No 
other  action  has  ever  been  commenced  between  these  parties 
in  Los  Angeles  County  [Tr.  pp.  141-144;  Ex.  No.  "D"]. 
In  October,  1953,  respondent  Val  Gene  was  court  mar- 
tialed  in  Texas  and  Erwin  went  there  and  met  Mattie. 
At  that  time  Erwin  told  Mattie  he  wasn't  married  to 
Bertha  and  never  would  marry  her  [Tr.  pp.  148-149]. 

After  the  final  decree  of  divorce  between  Mattie  and 
Erwin  was  entered  December  30,  1949,  appellant  testified 
that  during  1950,  1951,  1952,  1953  and  1954,  she  and 
Erwin  spent  three  or  four  weeks  in  Ft.  Worth,  Texas 


— 7— 

[Tr.  p.  165].    While  in  Texas  she  had  conversations  with 
Erwin  as  follows : 

"Well,  he  said  .  .  .  when  I  mentioned  about  it 
I  says,  'Now  is  the  time  for  us  to  fix  this  and  do  it 
over'  and  he  says,  'Why  do  what  over'  and  he  says, 
*I  am  already  married  to  you  in  the  State  of  Texas.' 
He  said  T  am  your  husband'  and  I  said,  'Well,  if 
you  take  it  like  that  it  is  all  right  with  me.  I  will  take 
it,  too'"  [Tr.  p.  167,  as  corrected]. 

Asked  what  date  appellant  decided  to  get  married  in 
Texas,  appellant  answered: 

"'42  or  '43  along  in  '43,  '42  and  '44"  [Tr.  p.  198]. 

Appellant  then  answered  that  after  her  '43  marriage 
she  agreed  to  be  husband  and  wife  with  Erwin  and  it 
was  in  '44  or  '45  [Tr.  p.  199].  Asked  more  specifically 
about  the  above  conversation  after  calling  her  attention 
to  it,  appellant  answered  the  date  of  the  talk  was  '51,  '52, 
'53  and  '54,  and  they  said  the  same  thing  each  year  [Tr. 
p.  200].  Appellant  further  states  that  she  discussed  a 
ceremonial  marriage  with  Erwin  in  Texas  in  1954  [Tr.  p. 
201],  but  appellant  states  that  she  didn't  tell  Erwin  she 
wouldn't  wear  a  ring  unless  she  got  a  ceremonial  marriage 
because  "It  was  never  discussed.  I  thought  all  the  time 
we  were  married"  [Tr.  pp.  202-203].  Again,  when  ques- 
tioned if  there  were  any  discussions  with  Erwin  about 
marriage  when  he  left  Mattie  and  came  back  to  live  with 
her,  appellant  stated: 

"No  discussion  about  getting  married.  We  just 
figured  we  were  married  after  getting  a  divorce  and 
she  put  him  out  and  he  came  back  and  begged  my 
pardon  and  I  took  him  back"  [Tr.  p.  206]. 

While  considerable  evidence  was  offered  to  show  that 
since  the  ceremonial  marriage  of  May  19,  1943,  appellant 


—8— 

and  Erwin  held  themselves  out  to  be  husband  and  wife  in 
Los  Angeles  [Tr.  pp.  167-184]  the  evidence  as  testified 
by  appellant  is  that  the  only  person  she  knew  in  Texas 
was  Erwin's  mother    [Tr.  p.    197]. 

After  Erwin's  death  and  before  the  funeral,  respondent 
Oscar  was  present  at  a  conversation  between  appellant 
and  Mrs.  Mabel  Barnes.  Mrs.  Barnes  asked  appellant 
if  she  was  married  to  Erwin  and  appellant  stated  no.  Mrs. 
Barnes  then  said :  "You  should  have  made  him  marry  you" 
[Tr.  p.  151]. 

Nowhere  in  the  record  does  appellant  deny  this  state- 
ment. There  is,  in  addition,  numerous  testimony  that 
Erwin  stated  at  various  times  that  he  was  not  married  to 
appellant  [Tr.  pp.  148,  151,  157,  233]. 

Two  days  after  Erwin's  death,  that  is,  on  December 
9,  1954,  appellant  filled  out  a  claim  for  death  benefits  with 
the  Metropolitan  Life  Insurance  Company  [Tr.  pp.  185- 
186].    The  form  stated: 

'T  certify  that  all  statements  made  on  this  claim 
are  true  to  the  best  of  my  knowledge,  information  and 
belief,  and  that  no  evidence  necessary  to  a  settlement 
of  this  claim  is  suppressed  or  withheld"  [Tr.  p.  192]. 

Appellant  listed  the  date  of  her  marriage  to  decedent 
on  this  form  as  May  19,  1943  [Tr.  p.  191].  Appellant 
stated  her  marriage  was  performed  by  a  clergyman  and 
not  otherwise,  and  made  no  statement  about  common  law 
marriage  [Tr.  pp.  192-193]. 

Issue  Presented. 

The  issue  presented  by  this  appeal  is  whether  Appel- 
lant is  entitled  to  the  proceeds  of  a  federal  employees 
group  life  insurance  policy  on  the  life  of  Erwin  Tatum, 
deceased,  by  virtue  of  being  his  widow. 


ARGUMENT. 

I. 

The  Finding  of  the  Trial  Court  That  at  the  Time  of 
Appellant's  Marriage  Ceremony  to  the  Deceased- 
Insured  Erwin  Tatum,  There  Was  a  Subsisting 
Undissolved  Marriage  Between  Erwin  and  Mattie, 
Is  Amply  Supported  by  the  Evidence. 

The  quantum  of  proof  necessary  to  rebut  the  presump- 
tion arising  in  favor  of  the  second  of  two  successive  mar- 
riages is  stated  as  follows  in  Estate  of  Smith  (1949),  33 
Cal.  2d  279,  281,  201  P.  2d  539: 

".  .  .  the  burden  is  upon  the  party  attacking  the 
validity  of  the  second  marriage  to  prove  that  the 
first  marriage  had  not  been  dissolved  by  the  death 
of  a  spouse  or  by  divorce  or  had  not  been  annulled 
at  the  time  of  the  second  marriage  .  .  .  That 
burden  is  sustained  if  the  evidence  in  the  light  of 
all  reasonable  inferences  therefrom  shows  that  the 
first  marriage  was  not  so  dissolved  or  annulled." 

There  is  no  room  in  the  instant  case  to  presume  Erwin's 
first  marriage  was  terminated  by  the  death  of  his  first 
spouse,  Mattie,  since  she  appeared  at  the  trial.  At  the 
time  of  the  second  marriage  Erwin  had  no  right  to  pre- 
sume her  death  since  he  had  seen  her  every  year  since  the 
separation  and  she  was  not  generally  reputed  to  be  dead 
[Tr.  p.  148].  In  this  respect,  Erwin  told  Appellant  not 
that  he  was  a  widower  but  that  he  was  a  divorcee.  Appel- 
lant's belief  about  Erwin's  marital  status  at  the  time 
of  the  second  marriage  would  be  immaterial  in  this  respect. 

The  record  shows  that  from  the  time  of  Erwin's  separa- 
tion from  Mattie  in  August  of  1935  until  he  went  into 
miHtary  service,  he  lived  in  Texas  in  the  following  places 
only:   Leon  County,  Dallas  County,  Tarrant  County  (Ft. 
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Worth),  Limestone  County  (Mexia)  [Tr.  pp.  145-147]. 
After  his  separation  from  miHtary  service  until  his  death, 
he  resided  in  Los  Angeles  County   [Tr.  p.  4]. 

Appellees  produced  the  original  file  of  Los  Angeles 
Superior  Court  D-367319  in  the  trial  court,  this  file 
being  an  action  of  divorce  commenced  by  Mattie  Tatum 
against  Erwin  and  certified  copies  of  the  property  settle- 
ment therein  dated  October  7,  1948,  the  interlocutory  judg- 
ment entered  October  29,  1948,  and  the  final  judgment 
entered  November  30,  1949,  were  admitted  as  Defendant's 
Exhibit  "A"  [Tr.  p.  133]. 

A  certificate  from  Harold  J.  Ostly,  the  Clerk  of  the 
Los  Angeles  Superior  Court,  that  a  search  had  been  made 
of  all  the  divorce  files  with  the  County  and  that  the  above 
was  the  only  record  of  any  legal  action  between  these 
parties  was  received  without  objection  as  Defendant's 
Exhibit  "D"  [Tr.  p.  144]. 

Certificates  from  the  District  Clerks  of  each  of  the 
Texas  counties  that  search  for  divorce  between  these 
parties  was  made  covering  a  period  between  January  1, 
1935,  and  December  31,  1944,  and  that  none  could  be 
found  were  admitted  as  Defendant's  Exhibits  "E",  "F", 
"G"  and  "H"  [Tr.  pp.  145-147].  The  same  were  later 
stricken  on  appellant's  motion  [Tr.  pp.  246-247]  but  were 
unnecessary  to  the  decision  in  the  face  of  other  evidence. 

On  October  7,  1948,  both  Erwin  and  Mattie  appeared 
before  a  Notary  Public  and  subscribed  acknowledgments 
in  their  property  settlement.  The  property  settlement 
stated  they  were  husband  and  wife  and  that  there  was 
pending  in  the  Superior  Court  of  Los  Angeles  a  suit  for 
divorce  [Tr.  p.  132-133;  Deft.  Ex.  "A"].  In  May  of 
1948,  without  any  legal  proceeding,  Erwin  left  Appellant 
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and  resumed  marital  relations  with  his  wife  Mattie  [Tr. 
pp.  138-139].  While  Erwin  was  in  service,  appellant 
attempted  to  secure  an  allotment  as  his  wife.  She  was 
denied  on  the  ground  that  she  was  not  the  wife  [Tr.  p. 
204].  Mattie  received  the  allotment  as  the  wife  of  Erwin 
[Tr.  p.  140],  Mattie  was  never  served  with  any  summons 
or  complaint  for  a  divorce  proceeding  prior  to  October  of 
1948  [Tr.  p.  144]. 

All  of  these  events  took  place  long  after  Erwin's  last 
residence  in  Texas.  Appellant's  argument  "There  is  no 
evidence  that  Erwin  failed  to  obtain  a  divorce  in  the  states 
where  he  resided  between  1927  and  1943"  is  therefore  re- 
futed by  Erwin's  later  actions.  In  addition  to  his  actions, 
there  is  evidence  of  declarations  that  Erwin  had  not  ter- 
minated his  marriage  to  Mattie  [Tr.  p.  141]  ;  and  there 
is  appellant's  testimony  that  she  discussed  prosecuting 
Erwin  for  bigamy  with  Mattie  [Tr.  pp.  140,  202],  and 
that  she  discussed  remarrying  Erwin  [Tr.  p.  167],  and 
appellant's  undenied  admission  to  Mrs.  Barnes  [Tr.  p. 
151]. 

In  the  light  of  all  reasonable  inferences,  the  evidence 
shows  that  prior  to  November  of  1949  the  first  marriage 
was  not  dissolved  by  divorce  or  annulment.  Appellant, 
however,  assumes  every  fact  favoring  her  claim  by  the 
statement,  "On  the  other  hand,  the  evidence  clearly  estab- 
lished that  Erwin  obtained  a  divorce  prior  to  his  cere- 
monial marriage  to  appellant". 

The  evidence  Appellant  refers  to  is  solely  Erwin's 
declaration  on  an  Army  form  that  he  was  divorced  [Tr. 
pp.  160-161]. 

Appellant  is  unfair  to  the  trial  court  in  quoting  certain 
portions  of  the  transcript  about  burden  of  proof  and  pre- 
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sumption  on  page  13  of  her  brief  in  that  said  portions 
are  out  of  context,  did  not  contain  a  ruling  of  the  court 
as  contended,  no  offered  evidence  was  rejected  and  if  it 
were  it  only  would  have  worked  a  disadvantage  upon 
Appellees. 

Finally,  the  point  is  moot  because  the  evidence  and  the 
reasonable  inferences  therefrom  heavily  preponderate 
against  the  presumption. 

Appellant's  argument  that  the  divorce  decree  is  not  res 
adjudicata  against  her  is  another  example  of  a  straw  man 
she  sets  up  for  the  purpose  of  knocking  down.  Neither 
appellees  nor  the  court  ever  contended  that  it  was  or  that 
it  established  anything  as  a  matter  of  law.  It  was  just 
one  of  a  long  series  of  actions  and  declarations  of  Erwin 
Tatum  and  appellant  indicating  that  prior  thereto  he  had 
never  initiated  a  divorce  against  Mattie. 

Appellant's  next  point  is  that  the  original  marriage 
between  Erwin  and  Mattie  in  1927  wasn't  valid.  While 
the  divorce  decree  may  not  be  res  adjudicata  as  to  appel- 
lant, it  certainly  was  as  to  Erwin.  The  testimony  of 
Mattie  that  she  married  Erwin  at  Tyler,  Texas,  on  Janu- 
ary 1,  1927  [Tr.  pp.  133,  147],  the  raising  of  four  chil- 
dren to  maturity  in  one  community  in  Texas,  a  common 
law  marriage  state  [Tr.  pp.  136-137],  the  collection  of 
the  allotment  as  Erwin's  wife  [Tr.  pp.  149-150]  is  entirely 
sufficient  to  show  the  existence  of  the  relationship  with- 
out the  marriage  certificate   [Tr.  p.  136;  Ex.  "C"]. 
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II. 
The  Trial  Court's  Finding  That  Appellant  Did  Not 
Agree  to  Become  the  Common  Law  Wife  of  the 
Insured-Decedent  Is  Amply  Supported  by  the  Evi- 
dence. 

Appellant  first  predicates  her  claim  as  common  law 
wife  upon  a  misstatement  of  the  applicable  law.  Ray  v. 
Thompson  (1953),  261  S.  W.  2d  251;  Baker  v.  Mays 
&  Mays  (1947),  199  S.  W.  2d  279;  and  Hill  v.  Smith 
(1944),  181  S.  W.  2d  1051,  do  not  stand  for  the  proposi- 
tion appellant  contends,  but  instead  affirm  the  statement 
contained  in  Texas  Employers  v.  Soto,  294  S.  W.  639, 
where  the  court  states  concerning  common  law  marriage 
at  page  640 : 

"To  constitute  the  marital  relation  of  husband  and 
wife  at  common  law,  there  must  be  a  mutual  consent 
or  agreement  expressed  or  implied  between  the  man 
and  woman  to  become  then  and  thenceforth  husband 
and  wife,  and  pursuant  to  such  consent  or  agreement 
followed  by  a  living  together  in  such  agreed  rela- 
tionship. Such  consent  or  agreement  without  a  living 
together  as  husband  and  wife,  or  a  cohabitation  or 
living  together  without  such  agreement  would  not  in 
this  State  constitute  a  common  law  marriage." 

Further,  where  the  party  offers  direct  testimony  of 
an  agreement,  if  such  testimony  fails  to  sustain  a  sufficient 
agreement,  neither 

"cohabitation  nor  declaration,  nor  reputation,  separate 
nor  combined,  will  prove  marriage." 

Schwingle  v.  Keifer  (1911),  Tex.   Civ.  App.   135 
S.  W.  194; 

Perales  v.  Flores  (1941),  Tex.  Civ.  App.  147  S.  W. 
2d  974. 
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The  court  found  that  appellant  did  not  in  the  State  of 
Texas  agree  with  Erwin  to  become  husband  and  wife  as  a 
lifelong  relationship  [Tr.  p.  60].  Appellant  testified  to  an 
alleged  conversation  in  Texas  with  Erwin  which  purported 
to  show  an  express  agreement  [Tr.  pp.  83,  167],  but  which 
is  insufficient  in  that  it  failed  to  show  a  meeting  of  the 
minds  and  further  showed  an  acquiesence  only  in  Erwin's 
misconceptions  of  the  law  of  marriage.  This  purported 
conversation  was  uncorroborated  by  any  other  witness 
although  there  was  claimed  to  have  been  an  available 
witness.  Appellant  testified  that  after  the  divorce  she  and 
Erwin  just  figured  they  were  married,  and  that  there  was 
no  discussion  about  getting  married  [Tr.  p.  206].  In 
her  claim  to  the  insurance  company  she  gave  the  date 
of  her  marriage  as  that  of  May  19,  1953  [Tr.  p.  191], 
which  was  the  date  of  the  ceremonial  marriage  and  where 
the  insurance  form  asked  appellant  if  marriage  was  cere- 
monial or  otherwise  and  if  otherwise  to  specify,  appellant 
claimed  a  ceremonial  marriage,  failing  to  specify  any  other 
[Tr.  pp.  191-193].  Appellant  testified  that  in  1954  she 
and  Erwin  discussed  having  a  ceremonial  marriage  in 
Texas.  Further,  there  was  evidence  of  appellant's  admis- 
sion to  Mrs.  Barnes  that  she  hadn't  married  Erwin  [Tr. 
p.  154]. 

The  finding  of  the  trial  court  with  respect  to  reputation 
was  that  at  all  times  after  the  ceremonial  marriage  appel- 
lant held  herself  out  as  married  to  Erwin,  Appellant  per- 
verts this  into  a  claim  that  the  evidence  showed  and  that 
the  court  found  the  holding  out  to  be  in  Texas  but  there 
was  no  community  in  Texas  that  knew  appellant  and 
Erwin  as  husband  and  wife.  All  the  evidence  in  this 
respect  proved  their  reputation  in  Los  Angeles,  and  the 
only  person  appellant  knew  in  Texas  was  Erwin's  mother 
[Tr.  p.  197]. 
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Appellant  next  cites  Estate  of  McKenna  (1951),  106 
Cal.  App.  2d  126,  234  P.  2d  673,  and  Bohhitt  v.  Bobbitt 
(1920),  223  S.  W.  478,  which  are  both  distinguishable 
from  the  instant  case  in  that  the  relationships  started  in 
Texas  and  the  relationship  from  its  beginning  was  a  law- 
ful one  and  not  meretricious.  Further,  the  Bobbitt  case 
does  not  stand  for  the  proposition  appellant  claims  it  does 
since  the  case  involved  evidence  of  an  express  agreement 
by  two  Texans,  a  living  together  in  Texas  after  the  agree- 
ment for  4^/2  years,  followed  by  20  years  of  living  together 
outside  of  Texas. 

Appellant's  argument  of  domicile  is  entirely  irrelevant 
since  the  trial  court  did  not  find  the  relationship  lacking 
by  reason  of  lack  of  domicile  but  by  reason  of  lack  of 
agreement. 

Appellant  next  argues  that  as  a  matter  of  law,  persons 
cohabiting  become  married  in  Texas  when  an  impediment 
of  a  pre-existing  marriage  of  one  of  them  is  removed.  Not 
content  with  overlooking  the  requirements  of  agreement 
express  or  implied  and  reputation  in  the  community  in 
Texas  where  they  lived,  appellant  cites  cases  which  not 
only  do  not  stand  for  this  proposition  but  expressly  repudi- 
ate it.  Thus,  Consolidated  Underwriters  v.  Kelly  (1929), 
300  S.  W.  981,  15  S.  W,  2d  229,  stands  for  the  proposi- 
tion that  intention  of  the  parties  to  marry  may  be  shown 
circumstantially  but  that  a  sojourn  in  a  state  recognizing 
common  law  marriage  does  not  itself  convert  a  meretri- 
cious relationship  to  a  lawful  marriage.  As  pointed  out 
in  Hill  V.  Smith  (1944),  181  S.  W.  2d  1015,  the  circum- 
stantial evidence  rule  is  a  practical  necessity  in  Texas  since 
the  claiming  widow  is  unable  to  testify  to  the  agreement 
directly  because  of  the  local  "deadman's  statute".  No 
doubt  appellant  has  overlooked  the  fact  that  the  statement 
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appellant  claims  the  case  stands  for  is  specifically  disap- 
proved upon  its  rehearing  as  follows : 

"We  do  not  approve  the  statement  that  a  'sound 
public  policy  impels  the  law  to  infer  consent^  under 
the  circumstances  found,  but  do  agree  that  the  facts 
as  found  authorized  an  inference  of  fact  as  to  the 
matrimonial  intent  at  a  time  when  no  legal  impedi- 
ment existed." 

Consolidated  Underwriters  v.  Kelly,  15  S.  W.  2d 
229. 

On  the  question  of  the  effect  of  a  sojourn  into  a  state 
recognizing  common  law  marriage,  the  Kelly  case  is  of 
interest  because  of  its  factual  similarity  to  the  instant  case. 
The  facts  are  stated  in  the  opinion,  Tex.  Civ.  App.  300 
S.  W.  981,  affirmed  15  S.  W.  2d  229,  in  the  following 
language : 

"In  1902  Joe  Kelley  and  Louisa  Lane,  appellant 
here,  negro  citizens  of  Louisiana,  living  at  Amelia, 
Louisiana  began  living  together  and  cohabiting  as  hus- 
band and  wife,  under  an  agreement  that  they  would  be 
husband  and  wife,  on  conditions  that  in  Texas  would 
have  constituted  a  common  law  marriage.  Without 
ever  contracting  a  ceremonial  marriage  but  living  to- 
gether under  the  agreement  they  made  their  home  at 
AmeHa,  Louisiana,  from  1902  to  1920.  During  these 
years  Joe  Kelley  worked  about  a  year  in  each  of  the 
states  of  Florida,  Alabama,  Mississippi  and  Texas.  In 
all  of  these  states  it  appears  that  common  law  mar- 
riages are  recognized  on  the  same  legal  principals  as  in 
this  state.  While  Joe  was  working  in  Florida,  Appel- 
lant visited  him  about  three  months,  about  two  months 
in  Alabama,  about  two  months  in  Mississippi  and 
about  one  month  in  Texas.  While  visiting  Joe  he 
received  her  as  his  wife,  introduced  her  to  her  new 
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friends  as  his  wife  and  they  Hved  and  cohabited  as 
husband  and  wife,  but  their  absence  from  Louisiana 
was  only  temporary,  and  during  all  these  years  they 
maintained  their  home  at  Amelia,  La,,  recognizing 
that  their  absence  from  their  home  was  only  of  a 
temporary  nature,  for  the  purpose  of  securing  em- 
ployment, and  Louisa's  visits  to  Joe  were  purely  in 
the  nature  of  visits  and  without  any  intention  what- 
soever of  acquiring  a  residence  in  any  of  those  states. 

"Under  the  statement  as  made,  the  laws  of  Louisi- 
ana declared  the  relationship  between  Joe  and  appel- 
lant illegal  and  meretricious  and  their  temporary  so- 
journ in  the  states  recognizing  common  law  marriages 
did  not  convert  their  illegal  relations  into  a  lawful 
marriage." 

The  California  District  Court  of   Appeal  summarizes 

the  Texas  law  on  the  subject  In  re  McKanna's  Estate, 

106  Cal.  App.  2d  126,  234  P.  2d  673,  at  677,  as  follows: 

"Where  the  contract  of  marriage  is  invalid  under 
the  law  in  the  state  in  which  it  is  made,  the  status 
of  the  parties  thereafter  will  be  regarded  as  meretri- 
cious and  that  status  will  follow  them  during  any  stay 
in  Texas,  unless  there  is  a  new  agreement  of  marriage 
made  in  Texas  followed  by  cohabitation  and  a  public 
holding  out,  or  unless  they  become  domiciled  in  Texas. 
If  the  parties  become  domiciled  in  Texas,  then  and 
in  that  event,  there  is  no  necessity  to  prove  a  new 
agreement  of  marriage  in  Texas,  but  instead  consent 
to  a  new  marriage  within  that  state  will  be  inferred 
by  reason  of  the  original  intent  to  marriage  if  there 
be  cohabitation  in  Texas  and  a  public  holding  out  by 
the  parties  that  they  are  husband  and  wife." 
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In  2  Beale  on  Conflict  of  Laws,  p.  675,  Sec.  123.1,  the 
following  statement  is  made : 

"Parties  living  together  as  man  and  wife  in  the 
place  where  the  doctrine  of  common  law  marriage 
does  not  prevail  will  not  be  regarded  as  thereby  mar- 
ried even  in  a  state  where  the  doctrine  does  prevail. 

"If  the  parties  habitually  live  together  in  a  state 
which  does  not  thereby  create  a  marriage,  they  do 
not  become  married  by  temporarily  living  together  in 
a  state  where  common  law  marriage  is  permitted." 

To  the  same  effect  are  the  following  cases: 

In  re  Bingers  Estate,  158  Neb.  444,  63  N.  W.  2d 
784; 

Cruickshank  v.   Cruickshank,    193    Misc.    366,   82 
N.  Y.  S.  2d  522,  525; 

State,  ex  rel.  Smith  v.  Superior  Court,  23  Wash. 
2d  357,  161  P.  2d  188,  192. 

Likewise,  Curtin  v.  State  (1950),  155  Tex.  Cr.  625,  238 
S.  W.  2d  187,  does  not  stand  for  the  proposition  appellant 
claims  it  does.  In  this  case  the  defense  was  raised  in  a 
criminal  prosecution  for  failure  to  provide  for  minor  chil- 
dren that  the  children  were  not  legitimate.  By  Texas 
law,  children  of  a  putative  marriage  have  a  legitimate 
status.  The  trial  court  instructed  the  jury  concerning 
putative  marriage.  The  Texas  court  of  Criminal  Appeals 
stated  that  since  the  putative  status  ceased  when  the  mother 
learned  of  the  impediment  and  all  the  children  were  born 
after  this  knowledge,  putative  marriage  was  not  an  appli- 
cable issue.  A  second  theory  of  the  prosecution  was  that 
there  was  a  common  law  marriage  after  the  removal  of 
the  impediment.  The  court  citing  Consolidated  Under- 
writers V.  Kelly,  15  S.  W.  2d  229,  states  that  the  conduct 
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of  the  parties  is  sufficient  "to  prove  as  a  matter  of  fact 
that  they  intended  their  relationship  to  be  marital." 

The  decision  rests,  therefore,  upon  an  implied  in  fact 
contract,  not  one  implied  in  law  by  reason  of  removal 
of  impediment  as  the  appellant  contends. 

Upon  rehearing,  the  court  concluded  it  had  been  in  error 
as  to  a  fact  and  found  one  of  the  children  was  born  during 
the  time  when  the  mother  did  not  know  of  the  impedi- 
ment. Therefore,  upon  a  rehearing,  the  court  concluded 
that  the  instruction  about  putative  marriage  was  proper. 

The  language  quoted  by  appellant  is  dicta  and  refers 
to  part  of  the  instruction  which  charged  a  putative  mar- 
riage may  arise  out  of  a  common  law  marriage.  This  was 
not  in  point  in  this  case  since  the  putative  marriage  here 
arose  out  of  an  invalid  ceremonial  marriage.  The  appellant 
adds  to  the  confusion  by  not  quoting  the  entire  paragraph 
or  even  entire  sentences  and  giving  this  bit  of  dicta  as 
the  holding  of  the  case  which  it  was  not. 

Appellant's  next  point  is  that  implied  agreement  is 
sufficient  and  may  be  found  from  cohabitation  and  a  hold- 
ing out  to  the  community.  The  difficulty  with  appellant's 
position  is  that  (1)  there  was  no  community  recognizing 
common  law  marriage  to  which  they  held  themselves  out 
as  married  [Tr.  p.  197]  :  (2)  the  implications  from  the 
evidence  are  contrary  to  appellant's  contention  and  amply 
support  the  findings  of  the  trial  court.  The  relationship 
was  meretricious  in  its  inception  and  long  before  appellant 
went  to  Texas  appellant  was  aware  of  that  fact  [Tr. 
p.  191].  The  only  rational  inference  from  appellant's 
testimony  is  that  the  relationship  continued  the  way  it 
started  and  never  changed.  The  evidence  disclosed  that 
neither  she  nor  Erwin  ever  realized  the  necessity  of  an- 
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other  marriage  either   ceremonial   or   common   law   after 
Erwin  had  secured  his  divorce  from  Mattie. 

All  the  Texas  cases  examined  by  this  writer  are  in  ac- 
cord that  where  the  proof  shows  the  original  relationship 
was  meretricious,  there  must  be  some  evidence  of  a  change 
in  the  relationship  before  an  inference  of  common  law 
marriage  can  arise. 

In  Edelstein  v.  Brozvn,  35  Tex.  Civ.  App.  625,  80  S.  W. 
1027,  at  p.  1028,  the  court  makes  the  following  state- 
ment: 

"Nor  is  the  presumption  of  a  continuance  of  the 
illicit  relations  affected  by  a  removal  of  a  disability 
of  marriage  which  existed  when  the  relations  began, 
unless  there  is  a  visible  change  in  the  manner  of 
living.  Where  it  is  sought  to  show  that  the  illicit 
relations  have  changed  to  legal  ones,  the  burden  rests 
upon  the  party  attempting  to  show  such  change." 

In  Browi^  v.  Brown,  115  S.  W.  2d  786,  the  court  dis- 
cusses the  problem  at  page  788  as  follows: 

"The  relationship  being  meretricious  in  its  incep- 
tion, the  evidence  that  it  later  became  lawful  would 
have  to  be  positive  and  satisfactory,  which  it  is  not. 
Certainly  the  original  agreement,  which  resulted  in 
the  unlawful  living  together,  was  not  sufficient  to 
transform  their  adulterous  relationship  into  a  lawful 
one,  upon  the  mere  removal  of  deceased's  impediment 
to  marriage  when  his  wife  procured  a  divorce.  Even 
the  evidence  of  this  agreement,  as  we  understand  it, 
was  testified  to  by  appellant  alone." 

In  Drummond  v.  Benson,  133  S.  W.  2d  154,  the  court 
makes  a  similar  statement: 

"Where  the  connection  between  the  parties  is  shown 
to  have  been  illicit  in  its  origin,  or  criminal  in  its 
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nature,   the  law   raises   from   it  no  presumption  of 
marriage." 

Appellant  argues  that  the  burden  is  not  upon  her  to 
prove  an  express  agreement  to  become  the  wife  of  the 
deceased-insured  Erwin  and  that  she  may  prove  an  implied 
agreement.  However,  the  only  reasonable  inference  that 
can  be  drawn  from  the  evidence  is  the  one  drawn  by  the 
trial  court  that  there  was  no  agreement,  either  express  or 
implied.  There  is  no  question  that  appellant  has  the 
burden  of  proving  the  agreement  of  common  law  marriage. 
The  general  rule  is  as  stated  in  55  Corpus  Juris,  at 
p.  887  as  follows: 

"There  is  no  presumption  that  persons  are  married. 
Accordingly,  the  burden  of  proving  a  marriage  rests 
on  the  parties  who  asserted  it,  particularly  where  a 
common  law  marriage  is  asserted." 

Estate  of  Gill,  23  Cal.  App.  2d  212,  72  P.  2d  771 ; 
Ex  parte  Morgan,  106  Cal.  App.  602,  289  Pac.  647; 
King  v.  King's  Unknown  Heirs  (Tex.  Civ.  App.), 

16  S.  W.  2d  160; 
In  re  Estate  of  Baldwin,  162  Cal.  471,  123  Pac. 

267; 
Brown  v.  Brozvn  (Tex.  Civ.  App.),  115  S.  W.  2d 

786-788. 

The  rule  as  to  quantum  proof  in  a  claim  of  common  law 
marriage  is  stated  in  the  above  cases,  that  in  order  to  estab- 
lish a  common  law  marriage  all  the  essential  elements  of 
such  relationship  must  be  shown  by  clear,  consistent  and 
convincing  evidence,  especially  must  all  the  essential  ele- 
ments of  such  relationship  be  shown  when  one  of  the 
parties  is  dead,  and  such  marriage  must  be  proved  by  a 
preponderance  of  the  evidence. 
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III. 
The  Evidence  Amply  Supports  the  Trial  Court's  Con- 
clusion That   Appellant   Is   Not   Entitled   to   the 
Status  of  Putative  Wife  of  the  Deceased-Insured 
Erw^in  Tatum. 

Appellant's  claim  as  putative  spouse  rests  upon  an 
irrelevancy  and  a  misrepresentation. 

The  irrelevancy  is  contained  in  the  statement  "There 
is  no  question  but  that  at  the  time  of  the  marriage  cere- 
mony of  May  19,  1943  appellant  acted  in  good  faith." 

Appellant  apparently  finds  it  convenient  to  ignore  the 
evidence  of  her  own  testimony  that  as  early  as  1944  she 
knew  Erwin  had  another  living  wife.  When  appellant  dis- 
covered the  existence  of  a  prior  marriage  and  knew  it  to 
be  undissolved,  she  ceased  to  occupy  the  status,  if  she  ever 
had  it,  of  putative  spouse.  Thus,  in  one  of  the  cases  cited 
by  Appellant,  Curtin  v.  State,  155  Tex.  Crim.  625,  238 
S.  W.  2d  187,  the  court  says: 

"The  status  of  a  putative  marriage  ceased  to  exist 
when  she  learned  of  the  impediment,  there  being  an 
absence  of  good  faith  on  the  part  of  both  parties 
thereafter." 

Appellant  further  boldly  misrepresents  that  the  evidence 
clearly  established  that  appellant  believed  that  she  was 
Erwin's  wife  after  the  1943  ceremonial  marriage  and  after 
Mattie's  1949  divorce.  However,  appellant's  own  testi- 
mony was  as  follows: 

"The  Court:  Just  a  moment.  I  want  to  ask  you 
a  question.  You  knew  that  Mr.  Tatum  got  a  divorce 
from  his  first  wife,  did  you  not? 

The  Witness :  That  was  when  he  was  discharged, 
yes. 
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The  Court:  You  knew  when  the  case  came  up  in 
court   here   in   Los   Angeles? 

The  Witness:     Yes. 

The  Court:  And  you  and  he  were  Hving  together 
at  that  time  as  husband  and  wife? 

The  Witness:     Yes,  sir. 

The  Court:  So  you  did  know  that  he  had  a  previ- 
ous marriage  that  had  not  been  terminated  at  that 
time? 

The  Witness:     Yes,  at  that  time"  [Tr.  p.  191]. 

Having  assumed  the  existence  of  a  set  of  facts  favor- 
ing her,  but  faihng  to  specify  in  any  particular  why  the 
findings  are  not  supported  by  the  evidence,  appellant  fills 
out  her  brief  with  elementary  propositions  of  law  about 
the  rights  of  putative  spouses. 

If  appellant  is  not  entitled  to  a  status  of  putative  spouse, 
there  is  little  merit  in  accusing  the  court  of  making  a  dis- 
tinction between  lawful  widow  as  opposed  to  putative 
widow  which  the  court,  in  fact,  did  not  do.  On  the  con- 
trary, lawful  widow  would  be  any  spouse  the  law  recog- 
nizes as  the  widow  and  there  is  nothing  in  the  record  to 
indicate  that  the  court  excluded  a  putative  widow  from 
the  definition  of  lawful. 

Conclusion. 

The  findings  of  the  trial  court  are  supported  by  the 
evidence.     The  judgment  should  be  affirmed. 

Respectfully  submitted, 
Alan  Ross, 

Attorney  for  Appellees. 
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Statement  of  the  Case. 

Appellees  inadvertently  made  a  number  of  errors  in  the 
Summary  of  Material  Facts  in  their  brief.  These  are 
called  to  the  Court's  attention  as  follows: 

1.  Appellees  on  page  4  of  their  brief  state  that  Mattie 
obtained  an  allotment  from  Erwin  "as  a  serviceman's 
wife."  Mattie  testified  that  she  was  paid  an  allotment 
while  Erwin  was  in  the  service  [Tr.  p.  140].  However, 
nowhere  in  the  record  does  it  appear  whether  said  allot- 
ment was  awarded  to  Mattie  for  the  support  of  Erwin's 
minor  children,  or  otherwise. 
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2.  Appellees  state  on  page  4  of  their  brief  that  appel- 
lant was  denied  a  military  allotment  on  the  ground  that 
she  was  not  Erwin's  wife.  This  is  contrary  to  the  record. 
Appellant  testified  that  the  reason  she  was  denied  an  al- 
lotment was  because  she  was  unable  to  furnish  the  Army 
with  a  copy  of  Erwin's  divorce  decree  from  Mattie  [Tr. 
p.  204]. 

3.  Appellees  state  on  page  6  of  their  brief  that  Erwin 
executed  a  property  settlement  agreement  with  Mattie 
on  October  7,  1948,  stating  therein  that  he  and  Mattie 
were  then  husband  and  wife.  However,  the  agreement 
stated  that  it  was  entered  into  by  Erwin  as  one  of  the 
parties  who  was  "hereinafter  referred  to  as  the  husband." 
Such  a  reference  to  Erwin  was  merely  descriptio  personae 
and  not  a  statement  that  he  was  then  the  legal  husband 
of  Mattie. 

4.  Appellees  state  on  page  8  of  their  brief  that  appel- 
lant told  one  Mrs.  Barnes  that  she  was  not  married  to 
Erwin.  Examination  of  the  record  reveals  that  such 
statement  was  not  made  with  reference  to  Erwin: 

"Q.  Did  you  overhear  a  conversation  between 
Bertha  Tatum  and  Mrs.  Mabel  Barnes?     A.     I  did. 

Q.  Will  you  tell  the  Court,  please,  what  that  con- 
versation was?  A.  Well,  Mrs.  Barnes  asked  her 
if  they  were  married  and  she  told  her  no,  and  she 
said,  'You  should  have  made  him  marry  you.'  "  [Tr. 
p.  152.] 

The  person  referred  to  in  the  conversation  is  not  identi- 
fied in  the  record. 


i 
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ARGUMENT. 

I. 

Appellant  Is  Entitled  to  the  Insurance  Proceeds  on 
the  Life  of  Erwin  Tatum,  Deceased,  Because  She 
Is  the  Widow  of  Said  Insured  by  Virtue  of  the 
Ceremonial  Marriage  Entered  Into  on  May  19, 
1943. 

In  their  brief,  appellees  apparently  admit  that  the  bur- 
den of  proof  was  upon  them  to  establish: 

1.  That  the  alleged  1927  marriage  between  Erwin  and 
Mattie  was  valid,  and 

2.  That  said  marriage,  if  valid,  had  not  been  dissolved 
by  divorce  or  annulment  at  the  time  of  the  cere- 
monial marriage  between  Erwin  and  appellant. 

Appellees  apparently  concede  that  there  is  no  evidence 
establishing  whether,  at  the  time  of  the  alleged  1927  mar- 
riage between  Mattie  and  Erwin,  said  parties  were  com- 
petent to  contract  marriage  to  each  other.  Moreover, 
appellees  assert  in  the  instant  action  that  the  entering  into 
of  a  marriage  ceremony  between  Erwin  and  appellant  was 
insufficient  to  make  said  marriage  valid.  Accordingly, 
the  entering  into  of  a  marriage  ceremony  between  Erwin 
and  Mattie  was  likewise  insufficient  to  make  said  prior 
marriage  valid.  Thus,  Mattie's  alleged  marriage  to  Erwin 
is  presumed  invalid  in  the  absence  of  evidence  to  the 
contrary.    There  is  no  such  evidence  in  the  record. 

However,  assuming  arguendo  that  Mattie's  1927  mar- 
riage was  valid,  appellees  assert  that  they  have  established 
that  said  marriage  was  not  terminated  by  divorce  or  an- 


ntilment  prior  to  the  May,  1943  ceremonial  marriage 
between  Erwin  and  appellant.  Appellees  contend  that  the 
following  evidence  is  sufficient  to  rebut  the  presumption 
that  said  prior  marriage  had  not  been  dissolved: 

1.  The  execution  by  Erwin  on  October  7,  1948,  of  the 
property  settlement  agreement  with  Mattie.  Appellees 
urge  on  page  10  of  their  brief  that  the  property  settle- 
ment agreement  stated  that  Erwin  and  Mattie  were  hus- 
band and  wife.  However,  the  property  settlement  agree- 
ment merely  described  Erwin  for  purposes  of  said  agree- 
ment as  "husband."  Use  of  the  term  "husband"  was 
merely  descriptio  personae.  Such  language,  as  a  matter 
of  law,  was  not  an  intimation  that  it  was  to  apply  to 
Erwin  in  the  technical  class  of  Mattie's  husband. 

26  C.  J.  S.  1235; 

Black's  Law  Dictionary  (3d  Ed.),  p.  564. 

Thus  the  agreement  was  not  a  declaration  by  Erwin 
that  he  was  then  Mattie's  legal  husband.  If  the  language 
of  the  agreement  had  specified  that  Erwin  was  to  be 
thereinafter  referred  to  as  "ambassador,"  no  one  could 
seriously  contend  that  Erwin  agreed  that  he  was  then  an 
ambassador. 

2.  Appellees  argue  that  Erwin's  resumption  of  marital 
relations  with  Mattie  established  that  they  were  then  mar- 
ried. However,  since  appellees  contend  that  marital 
relations  between  Erwin  and  appellant  did  not  establish 
their  marriage,  likewise  Erwin's  relations  with  other 
women  would  not  establish  any  other  marriage. 

3.  Appellees  assert  that  since  appellant's  allotment  was 
denied,  Erwin  and  Mattie  must  have  been  still  married. 
However,  such  argument  overlooks  the  fact  that  the  only 
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reason  that  an  allotment  was  denied  appellant  was  be- 
cause she  failed  to  produce  Erwin's  divorce  decree  from 
Mattie.  Such  failure  established  non-compliance  with 
military  regulations,  not  illegality  of  her  marriage  to 
Erwin. 

4.  Appellees  assert  that,  since  Mattie  received  an  al- 
lotment, she  must  have  been  the  wife  of  Erwin.  Again, 
this  argument  overlooks  the  fact  that  the  evidence  does 
not  establish  the  nature  of  the  allotment  received  by 
Mattie. 

5.  Appellees  assert  that  Mattie  was  never  served  with 
divorce  papers.  However,  this  does  not  establish  that 
Mattie  was  not  served  with  annulment  papers  prior  to 
said  date,  nor  that  Erwin  could  not  have  procured  a  valid 
divorce  without  personal  service  upon  Mattie. 

6.  Finally,  appellees  assert  that  Erwin's  oral  declara- 
tions were  sufficient  to  establish  the  invalidity  of  his  mar- 
riage to  appellant.  With  respect  to  said  contention,  the 
United  States  Supreme  Court,  in  Gaines  v.  Relf  (1851), 
53  U.  S.  472,  533,  stated  that: 

".  .  .  To  hold  that  either  of  the  parties  could,  by 
a  mere  declaration,  establish  that  a  marriage  was 
void,  would  be  an  alarming  doctrine." 

Thus,  appellees,  as  a  matter  of  law,  have  failed  to  rebut 
the  presumption  of  validity  of  the  ceremonial  marriage 
between  Erwin  and  appellant. 

The  Fifth  Circuit  recently  upheld  the  presumption  of 
validity  of  ceremonial  marriage  in  awarding  the  pro- 
ceeds of  a  National  Service  Life  Insurance  policy,  in 
United  States  v.  Marlow  (1956),  235  F.  2d  366,  a  fac- 


tually   stronger   case   than   the   instant   one.      The   court 
stated  as  follows  on  page  368: 

"It  appears  without  contradiction  that  the  two 
were  united  in  a  ceremonial  marriage  under  proper 
certificate  on  February  7,  1942.  Both  parties  lived  in 
California,  and  it  is  agreed  that  the  validity  of  the 
marriage  is  to  be  determined  under  the  law  of  that 
state.  Under  that  law  and  under  the  general  law 
such  a  marriage  is  presumed  to  have  been  legal  and 
valid  and  one  asserting  its  invalidity  bears  the  bur- 
den of  proving  such  invalidity. 

"The  United  States  contends,  on  behalf  of  Mary, 
that  a  marriage  once  established  is  presumed  to  con- 
tinue. But  this  presumption  is  displaced  by  the  pre- 
sumption of  the  validity  of  a  second  marriage;  and 
to  overcome  the  latter  presumption  positive  proof 
must  be  adduced  to  establish  that  the  prior  marriage 
was  never  dissolved  by  judicial  decree  or  death." 
(Emphasis  added.) 

In  the  instant  action,  appellees  have  failed  to  introduce 
such  positive  proof  as  required  by  law  to  rebut  the  pre- 
sumption of  validity  of  the  1943  ceremonial  marriage  be- 
tween Erwin  and  appellant.  Accordingly,  the  findings 
of  fact  and  conclusions  of  law  in  conflict  with  the  pre- 
sumption are  erroneous.  Specifically,  finding  No.  4  that, 
at  the  time  of  said  ceremonial  marriage,  there  was  a 
superseding  undissolved  marriage  between  Erwin  and 
Mattie,  finding  No.  9  that  the  marriage  between  Erwin 
and  Mattie  was  dissolved  by  final  judgment  of  divorce, 
finding  No.  10  that  in  October,  1948,  Erwin  and  Mattie 
executed  a  property  settlement  agreement  declaring  that 
they  were  husband  and  wife,  finding  No.  12  that  appellant 
was  aware  of  the  fact  prior  to  September,  1948,  that 
Erwin  had  a  living  undivorced  wife,  and  finding  No.  16 
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that  the  allegation  of  plaintiff's  complaint  that  she  was 
the  widow  of  Erwin  was  untrue,  are  not  supported  by 
the  evidence   [Tr.  pp.  58-60]. 

Moreover,  conclusion  No.  1  that  Erwin  lacked  legal 
capacity  to  enter  into  the  ceremonial  marriage  of  May 
19,  1943,  and  that  said  ceremonial  marriage  was  null  and 
void,  conclusion  No.  5  that  appellant  is  not  the  lawful 
widow  of  Erwin,  conclusion  No.  7  that  appellees  are 
entitled  to  the  benefits  of  said  insurance  policy,  and  con- 
clusion No.  8  that  plaintiff  take  nothing  by  her  complaint, 
are  contrary  to  the  law  set  forth  herein  [Tr.  pp.  61-62]. 

II. 
Appellant  Is  Entitled  to  the  Insurance  Proceeds  on 
the  Life  of  Erwin  Tatum,  Deceased,  as  the 
Widow  of  Said  Insured  by  Virtue  of  a  Texas 
Common  Law  Marriage  Entered  Into  Subse- 
quent to  the  1949  Divorce  Between  Mattie  and 
Erwin. 

Even  if  her  ceremonial  marriage  was  void,  appellant 
is  the  legal  widow  of  Erwin  by  virtue  of  a  Texas  common 
law  marriage  occurring  subsequent  to  1950. 

Although  the  trial  court  repeatedly  questioned  whether 
a  California  domiciliary  could  contract  a  Texas  common 
law  marriage,  appellees  apparently  concede  that  this  is 
no  longer  an  issue  on  page  15  of  their  brief. 

On  the  other  hand,  appellees  assert  that  common  law 
marriage  is  a  question  of  agreement  and  that  the  evidence 
established,  and  the  trial  court  found,  no  agreement. 

However,  binding  Texas  authority  conclusively  sets 
forth  that  common  law  marriage  can  be  created  in  the 
absence  of  agreement.     Curtin  v.  State  (1950),  155  Tex. 


Cr.  625,  238  S.  W.  2d  187,  holds  that  a  common  law  mar- 
riage occurs  where  the  parties  contract  an  invalid  mar- 
riage in  good  faith  and  cohabit  as  husband  and  wife  after 
removal  of  the  impediment  to  said  marriage. 

See,  also: 

Consolidated  Underzvriters  v.  Taylor  (1946),  197 
S.  W.  2d  216. 

In  this  case,  appellant  in  good  faith  entered  into  a 
ceremonial  marriage.  Even  if  said  ceremonial  marriage 
was  void,  the  parties  cohabited  together  as  husband  and 
wife  in  Texas  after  Mattie's  California  divorce  removed 
the  impediment  to  the  validity  thereof.  Since  domicile 
apparently  is  no  longer  an  issue,  the  doctrine  of  Curtin  v. 
State  would  apply  and  thus  a  common  law  marriage  was 
created. 

Appellees  seek  to  avoid  the  impact  of  the  Curtin  case  by 
arguing  that  such  is  not  the  holding  thereof.  However, 
the  rule  enunciated  herein  and  in  appellant's  opening  brief 
was  the  lazu  of  the  case  pronounced  by  the  Court,  on  page 
192,  in  overruling  a  motion  for  rehearing.  The  Court 
merely  quoted  the  general  doctrine  announced  in  55  C.  J.  S. 
881,  882. 

Appellees,  however,  quote  the  following  language  on 
page  19  of  their  brief:  ".  .  .  to  prove  as  a  matter  of 
fact  that  they  intended  their  relationship  to  be  marital." 
Appellees  thus  argue  that  the  decision  of  the  Curtin  case 
rests  upon  an  implied  in  fact  contract  and  not  one  implied 
in  law  by  reason  of  removal  of  impediment. 

However,  the  above  excerpt  comes  from  238  S.  W.  2d 
187,  where  the  Texas  appellate  court  itself  quoted  an 
earlier  decision  of  said  court.  However,  the  portion  quoted 
by  appellees  is  not  the  holding  of  the  Curtin  case. 
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Accordingly,  under  the  doctrine  of  the  Curtin  case,  a 
common  law  marriage  as  a  matter  of  law  was  created 
upon  cohabitation  by  appellant  and  Erwin  in  Texas  as 
husband  and  wife  after  1950. 

Moreover,  assuming  arguendo  that  appellees'  position 
is  correct  and  that  there  must  be  an  express  or  an  implied 
in  fact  agreement,  the  evidence  unequivocally  established 
that  there  was  such  an  agreement. 

After  Mattie's  divorce,  Erwin  and  appellant  resided 
in  Texas  for  periods  of  time  [Tr.  pp.  165,  167,  213]  ; 
Erwin  sought  employment  in  Texas  and  appellant  and 
Erwin  intended  to  domicile  in  Texas  should  Erwin  find 
a  job  [Tr.  pp.  164-166,  210]  ;  while  in  Texas,  they  co- 
habited and  held  themselves  out  to  the  public  as  husband 
and  wife  [Tr.  pp.  167-171]  ;  during  their  sojourn  in 
Texas  they  lived  together,  registered  at  motels  as  husband 
and  wife  [Tr.  pp.  167-169]  and  received  mail  addressed 
to  them  as  "Mr.  and  Mrs.  Erwin  Tatum"  [Pltf.  Ex.  6; 
Tr.  p.  171]. 

Moreover,  Erwin  and  appellant  while  in  Texas  discussed 
their  relationship  in  the  light  of  Mattie's  California  divorce. 
Appellant  told  Erwin  that  it  was  time  for  them  to  "fix 
this  over".  Erwin  answered  that  there  was  no  need  be- 
cause he  was  already  married  to  her  in  Texas  and  that  he 
was  her  husband.  Appellant  agreed  [Tr.  pp.  166-167,  200- 
201].  Moreover,  the  parties  believed  that  they  were  mar- 
ried in  Texas  [Tr.  pp.  8,  205-206]. 

Under  these  circumstances,  the  evidence  clearly  estab- 
lishes both  an  express  and  implied  agreement  to  become 
husband  and  wife  in  Texas. 

Appellees  next  quote  2  Beale  on  Conflicts  of  Law  675, 
to  the  effect  that  domiciliaries  of  one  State  cannot  acquire 
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a  common  law  marriage  by  temporarily  living  together  in 
a  common  law  marriage  State.  However,  this  question 
is  to  be  determined  under  California  law  and  the  California 
courts  have  held  that  California  domiciliaries  can  acquire 
foreign  common  law  marriage. 

See: 

Estate  of  McKanna  (1951),  106  Cal.  App.  2d  126, 
234  P.  2d  673. 

Thus  the  trial  court's  finding  No.  12,  that  appellant 
and  Erwin  did  not  agree  to  become  husband  and  wife  in 
Texas,  is  directly  contrai-y  to  the  evidence  and  conclusion 
No.  4,  to  the  effect  that  appellant  and  Erwin  did  not  be- 
come husband  and  wife  after  November  30,  1949,  is  con- 
trary to  both  the  evidence  and  the  doctrine  of  the  Curtin 
case  [Tr.  pp.  60,  61]. 

HI. 

Appellant  Is  Entitled  to  the  Insurance  Proceeds  on 
The  Life  of  Erwin  Tatum,  Deceased,  as  the  Puta- 
tive Spouse  of  Said  Insured. 

Appellees  concede,  on  page  23  of  their  brief,  that  if 
appellant  was  the  putative  spouse  of  Erwin,  she  would  be 
entitled  to  the  insurance  proceeds  in  this  case  as  Erwin's 
lawful  widow. 

Appellees  next  argue  that,  from  the  date  appellant 
learned  of  Mattie's  1949  divorce  from  Erwin,  she  ceased 
having  the  status  of  putative  spouse. 

However,  the  uncontradicted  testimony  is  that  after 
appellant  learned  of  Mattie's  divorce  she  prevailed  upon 
Erwin  to  rectify  the  situation.  Erwin  told  her  there  was 
no  need  because  he  was  already  married  to  her  in  Texas 
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and  that  he  was  her  husband.  Thereafter,  appellant  be- 
Heved  that  she  was  married  to  Erwin  [Tr.  pp.  8,  166-167, 
184-185,  200-201,  205-206,  209]. 

Thus,  after  Mattie's  1949  divorce  appellant  believed 
that  she  was  married  to  Erwin.  The  record  overwhelm- 
ingly establishes  that  such  was  a  good  faith  belief.  Since 
the  basic  element  of  a  putative  marriage  is  the  good  faith 
belief  in  a  valid  marriage,  appellant  was  the  putative 
spouse  of  Erwin  whether  that  putative  marriage  had  its 
origin  at  the  time  of  her  ceremonial  marriage  or  after 
Mattie's  1949  divorce. 

Valera  v.    Valera    (1943),   21    Cal.   2d  681,   684, 
134  P.  2d  761. 

Accordingly,  the  trial  court's  conclusion  No.  2,  that 
appellant  is  not  entitled  to  the  status  of  putative  spouse, 
is  not  supported  by  the  evidence  [Tr.  p.  61]. 

Conclusion. 

The  judgment  should  be  reversed  and  judgment  should 
be  ordered  in  favor  of  appellant. 

Respectfully  submitted, 

Arthur  N.  Greenberg, 
Attorney  for  Appellant. 
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United  States  District  Court,  Southern  District 
of  California,  Ceneral  Division 

No.  14795- WB 

BARTHOLOMAE   CORPORATION,  a  Corpora- 
tion, 

Plaintiff, 

vs. 

UNITED  STATES  OP  AMERICA, 

Defendant. 
COMPLAINT 
Count  One  (Tort  Claim) 

I. 

Plaintiff  is  a  California  corporation  having  its 
principal  office  for  the  transaction  of  business  at 
Pullerton,  Orange  County,  California,  and  is,  there- 
fore, a  resident  of  the  Southern  District  of  Cali- 
fornia, Central  Division. 

II. 

Jurisdiction  is  invested  in  this  Court  by  Title  28, 
Section  1346  (b),  U.S.C. 

III. 

Plaintiff  at  all  times  herein  mentioned  v^as  and 
now  is  the  ov^ner  of  certain  real  property  and  the 
improvements  thereon  located  in  Eureka  County, 
Nevada,  and  known  as  rhe  Fish  Creek  Ranch.  The 
im])rovements  thereon  included  four  buildings,  [2*] 
commonly  known  and  herein  identified  as  (1)  Bar- 
tholomae  Cottage;  (2)  office  building;  (3)  mess  hall, 


♦Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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and  (4)  bunk  house,  which  structures  are  the  im- 
provements which  became  damaged  as  hereinafter 
alleged. 

IV. 

The  Atomic  Energy  Commission  is  a  federal  ex- 
ecutive agency  created  by  Title  42,  Section  1802 
(a)(1),  U.  S.  C. 

V. 

Commencing  on  or  about  October  22,  1951,  and  on 
various  occasions  thereafter  through  November  5, 
1951  (the  exact  dates  and  times  being  unknown  to 
plaintiff)  the  defendant,  United  States  of  America, 
by  and  through  said  Atomic  Energy  Commission 
detonated  certain  high  explosives,  commonly  known 
as  atomic  bombs  or  atomic  weapons,  within  the 
State  of  Nevada  at  or  near  a  site  known  as  French- 
man's Flat,  in  such  a  negligent  and  careless  manner, 
considering  the  known  force  of  such  explosions  and 
the  effects  thereof  to  be  anticipated,  as  to  forcibly 
and  violently  shake  the  improvements  described 
in  Paragraph  III  hereof. 

VI. 

As  a  direct  and  proximate  result  of  the  impact 
of  such  explosions  upon  said  improvements,  plain- 
tiff's said  property  was  damaged  in  the  sum  of  Five 
Thousand  Dollars  ($5,000). 

Count  Two  (Tort  Claim) 

I. 

Plaintiff  refers  to  the  allegations  contained  in 
Paragraphs  I,  II,  III,  IV  and  VI  of  its  First  Count 
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and  by  such  reference  adopts  and  repleads  the  same 
herein. 

II. 

Commencing  on  or  about  October  22,  1951,  and  on 
various  occasions  thereafter  through  November  5, 
1951,  (the  exact  dates  and  times  being  unknown  to 
plaintiff)  the  defendant,  United  [3]  States  of 
^Lmerica,  by  and  through  said  Atomic  Energy  Com- 
mission, and  while  said  explosive  materials  and  all 
activities  herein  referred  to  and  the  area  in  which 
activities  were  conducted  were  in  the  exclusive 
secret  control  of  said  defendant,  negligently  det- 
Dnated  certain  high  explosives,  commonly  kno\^^i  as 
atomic  bombs  or  atomic  weapons  within  the  State 
3f  Nevada  at  or  near  a  site  known  as  Frenchman's 
Plat. 

III. 

That  such  explosions  forcibly  and  violently  shook 
plaintiff's  land  known  as  the  Fish  Creek  Ranch  and 
:he  improvements  thereon. 

Count  Three  (Absolute  Liability;  Claim 
for  Non-Tortious  Damages) 

I. 

Plaintiff  refers  to  the  allegations  contained  in 
Paragraphs  I,  III,  IV  and  VI  of  its  First  Count 
and  by  such  reference  adopts  and  repleads  the  same 
lerein. 

II. 

Jurisdiction  is  invested  in  this  Court  by  Title  28, 
Section  1346(a)(2),  U.  S.  C. 
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III. 

Commencing  on  or  about  October  22,  1951,  and 
on  various  occasions  thereafter  through  Novem- 
ber 5,  1951,  (the  exact  dates  and  times  being  un- 
known to  plaintiff)  the  defendant.  United  States  of 
America,  by  and  through  said  Atomic  Energy  Com- 
mission, intentionally  and  purposely  detonated  cer- 
tain high  explosives,  commonly  known  as  atomic 
bombs  or  atomic  w^eapons,  within  the  State  of  Ne- 
vada at  or  near  a  site  known  as  Frenchman's  Flat. 

IV. 

That  the  then  known  force  of  such  explosions 
was  such  that  the  conducting  of  such  activity  was 
ultra-hazardous  and  necessarily  involved  a  risk  of 
serious  harm  and  damage  to  property  [4]  within 
the  vicinity  thereof  and  not  owned  by  defendant. 
That  such  damage  could  not  have  been  eliminated 
by  the  exercise  of  utmost  care  upon  the  part  of 
defendant.  That  the  detonation  of  atomic  bombs 
and  weapons  was  not  then  a  matter  of  common 
usage,  and,  to  the  contrary,  was  prohibited  by  law 
except  as  to  the  defendant. 

Count  Four  (Damages  for  Taking) 

I. 

Plaintiff  refers  to  the  allegations  contained  in 
Paragraphs  I,  III  and  IV  of  its  First  Count  and 
by  such  reference  adopts  and  repleads  the  same 
herein. 

II. 

Jurisdiction  is  invested  in  this  Court  by  Title  28, 
Section  1346  (a)  (2),  U.S.C. 
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III. 
That  between  October  22,  1951,  and  November  6, 
1951,  defendant,  United  States  of  America,  by  and 
through  said  Atomic  Energy  Commission,  intention- 
ally took  and  acquired  the  right  and  privilege  to 
shake  and  damage  plaintiff's  Fish  Creek  Ranch 
property  and  the  affixed  improvem.ents  thereon  as 
an  unavoidable  result  of  its  intentional  detonating 
of  atomic  bombs  and  atomic  weapons  in  the  State 
of  Nevada,  at  or  near  a  site  known  as  Frenchman's 
Flat.  That  such  taking  was  authorized  by  Title  42, 
Section  1806  (a)  (1),  U.  S.  C. 

IV. 

That  through  such  taking  plaintiff's  said  property 
was  damaged  in  the  sum  of  Five  Thousand  Dollars 
($5,000). 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  Five  Thousand  Dollars 
($5,000)  and  for  such  other  and  general  relief  as 
the  Court  shall  find  it  entitled  to. 

/s/  IRL  D.  BRETT, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  December  2,  1952.  [5] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  United  States  of 
America,  and  for  its  answer  to  the  complaint  on  file 
herein,  admits,  denies  and  alleges  as  follows: 

Count  One  (Tort  Claim) 

I. 

The  defendant  does  not  have  sufficient  informa- 
tion upon  which  to  form  a  belief  as  to  the  truth  of 
the  allegations  set  forth  in  Paragraphs  I  and  III 
of  Count  One,  and  on  said  ground  denies  each  and 
every  allegation  therein  contained. 

II. 

The  defendant  admits  the  allegations  contained 
in  Paragraph  IV  of  Count  One  of  said  complaint. 

III. 

The  defendant  denies  each  and  every  allegation 
contained  in  Paragraphs  V  and  YI  of  Count  One 
of  said  complaint,  and  specifically  denies  that  [6] 
the  plaintiff  has  been  damaged  in  the  sum  of  Five 
Thousand  Dollars  ($5,000.00)  or  in  any  other  sum 
whatsoever. 

Count  Two  (Tort  Claim) 

I. 

Answering  Paragraph  I  of  Count  Two  of  the 
within  complaint,  this  defendant  admits,  denies  and 
alleges  in  answer  to  the  paragraphs  of  the  First 
Count  adopted  by  reference  therein  to  the  same 
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effect  and  in  the  same  manner  as  this  answering 
defendant  admitted,  denied  and  alleged  in  answer  to 
those  specific  paragraphs  of  Count  One  Herein. 

II. 

The  defendant  both  generally  and  specifically 
denies  each  and  every  allegation  in  Paragraph  II 
of  Count  Two  of  plaintiff's  complaint. 

III. 

The  defendant  does  not  have  sufficient  informa- 
tion upon  which  to  form  a  belief  as  to  the  truth  of 
the  allegations  set  forth  in  Paragraph  III  of  Count 
Two  of  this  complaint,  and  on  such  ground  denies 
each  and  every  allegation  therein  contained. 

Count  Three   (Absolute  Liability  Claim 
for  Non-Tortious  Damages) 

I. 

Answering  Paragraph  I  of  Count  Three  of  the 
within  complaint,  this  defendant  admits,  denies  and 
alleges  in  answer  to  the  paragraphs  of  the  First 
Count  adopted  by  reference  therein  to  the  same 
effect  and  in  the  same  manner  as  this  answering 
defendant  admitted,  denies  and  alleged  in  answer 
to  those  specific  paragraphs  of  Count  One  herein. 

II. 

The  defendant  both  generally  and  specifically 
denies  each  and  every  allegation  contained  in  Para- 
graphs III  and  IV  of  Comit  Three  of  this  [7] 
complaint. 
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Count  Four  (Damages  for  Taking) 

I. 

Answering  Paragraph  I  of  Count  Four .  of  the 
within  complaint,  this  defendant  admits,  denies  and 
alleges  in  answer  to  the  paragraphs  of  the  First 
Count  adopted  by  reference  therein  to  the  same 
effect  and  in  the  same  manner  as  this  answering 
defendant  admitted,  denied  and  alleged  in  answer 
to  those  specific  paragraphs  of  Count  One  herein. 

II. 

The  defendant  both  generally  and  specifically 
denies  each  and  every  allegation  contained  in  Para- 
graphs III  and  IV  of  Count  Pour  of  this  complaint ; 
further  answering  Paragraph  IV  defendant  both 
generally  and  specifically  denies  plaintiff's  property 
has  been  damaged  in  the  sum  of  Five  Thousand 
Dollars  ($5,000.00)  or  in  any  other  sum  whatsoever. 

Wherefore,  this  answering  defendant  prays  that 
judgment  be  entered  in  favor  of  the  defendant  and 
against  the  plaintiff  herein,  that  the  defendant  have 
its  costs  and  disbursements  incurred  herein,  and 
that  the  defendant  have  such  other  and  further 
relief  as  to  the  Court  may  seem  meet  and  just. 

WALTER  S.  BINNS, 

United  States  Attorney; 

CLYDE  C.  DOWNING, 
Assistant  U.S.  Attorney, 
Chief  of  Civil  Division; 
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/s/  MAX  F.  DEUTZ, 

Assistant  U.S.  Attorney, 
Attorneys  for  Defendant. 

AJB&davit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  24,  1953.  [8] 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED 
PRE-TRIAL  ORDER 

At  a  conference  held  under  Rule  16  F.R.C.P.  by 
direction  of  William  M.  Byrne,  Judge,  the  following 
admissions  and  agreements  of  fact  were  made  by 
the  parties  and  require  no  proof: 

1.  Plaintiff  is  a  California  corporation  and  is  a 
resident  of  the  Southern  District  of  California,  Cen- 
tral Division. 

2.  Plaintiff  was  on  October  22,  1951,  and  has 
ever  since  been  and  now  is  the  owner  of  the  real 
property  and  of  the  improvements  thereon  located 
in  Eureka  County,  Nevada,  and  known  as  the  Fish 
Creek  Ranch. 

3.  On  October  22,  1951,  and  at  all  times  there- 
after, said  ranch  was  and  is  improved  with  four 
buildings  which  will  be  referred  to  in  the  trial  in 
this  cause  as : 

(a)  Bartholomae  Cottage, 

(b)  Office  Building, 
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(c)  Mess  Hall,  and 

(d)  Bunk  House. 

4.  On  October  22,  1951;  October  28,  1951;  Oc- 
tober 30,  [53]  1951 ;  November  1,  1951,  and  Novem- 
ber 5,  1951,  the  United  States  of  America,  acting 
by  and  through  its  executive  agency,  the  Atomic 
Energy  Commission,  and  acting  under  the  express 
mandate  of  the  Congress,  performed  experiments 
with  high  explosives  commonly  kno^^^l  as  atom 
bombs  or  atomic  weapons  through  nuclear  detona- 
tions thereof  within  the  State  of  Nevada  at  or  near 
an  isolated,  closely  guarded  and  secret  site  com- 
monly known  as  Frenchman's  Flat  and  officially 
known  as  the  Nevada  Proving  Grounds,  which  site 
was  about  65  miles  northwest  of  Las  Vegas  and  be- 
tween 145  and  150  miles  southeast  of  plaintiff's 
ranch. 

5.  Prior  to  October  22,  1951,  the  Atomic  Energy 
Commission  had  determined  that  a  continental  test 
area  was  necessary  for  the  conduct  of  nuclear  ex- 
plosive experiments  and  that  the  area  now  known 
as  the  Nevada  Proving  Grounds  was  desirable  as 
a  location  therefor,  and  the  President  of  the  United 
States  of  America  had  established  the  Nevada  Prov- 
ing Grounds  as  an  area  for  the  testing  of  Atomic 
devices. 

6.  The  experiments  conducted  between  October 
22,  1951,  and  November  5,  1951,  consisted,  in  part, 
of  detonating  weapons  containing  fissionable  and 
radioactive    materials    which    created    and    caused 
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blast  waves  and  air  shock  waves  which  could  reach 
into  and  bounce  or  rebound  from  atmospheric  layer 
elevations  which  surround  the  earth  and  which  are 
defined  as  (1)  the  Troposphere,  an  air  mass  layer 
within  the  area  from  the  earth's  surface  to  an  ele- 
vation of  6  miles;  (2)  the  Ozonosphere,  an  air  mass 
layer  between  25  and  40  miles  above  the  earth's 
surface,  and  (3)  the  lonasphere,  an  air  mass  layer 
50  or  more  miles  above  the  earth. 

7.  The  United  States,  through  previous  experi- 
ments made  by  the  Atomic  Energy  Commission, 
knew  that  these  shock  waves  were  capable  of  ex- 
treme, erratic  and  uncontrollable  destruction  and 
property  damage;  [54]  that  similar  (though  not 
necessarily  the  same  intensity  of)  explosive  tests 
had  caused  widespread  damage  for  which  it  had  as- 
sumed liability  in  reports  to  Congress  and  for  which 
Congress  had  apropriated  funds  for  payment. 

Issues  of  Fact  to  Be  Tried 

1.  The  nature  and  extent  of  the  damages  to 
plaintiff's  property. 

2.  The  cause  of  such  damage. 

3.  The  liability  of  the  United  States  for  such 
damage. 

4.  The  methods  employed  by  the  Atomic  Energy 
Commission  in  conducting  such  experimental  deto- 
nations. 
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Issues  of  Law 

1.  Did  the  activities  of  the  persons  conducting 
such  experimental  detonations  constitute  an  ac- 
tionable tort  for  which  the  United  States  is  liable 
under  Title  28,  Section  1346(b)  U.S.C.A.? 

2.  Is  the  United  States  excepted  and  excused 
from  liability  by  virtue  of  the  provisions  of  Title 

28,  Section  2680(a)  U.S.C.AJ 

3.  Is  the  doctrine  of  res  ipsa  loquitur  appli- 
cable '^ 

4.  Did  the  activities  of  the  persons  conducting 
such  experimental  detonations  constitute  an  action- 
able taking  for  which  the  United  States  is  liable 
under  the  Fifth  Amendment  to  the  Federal  Con- 
stitution and  Title  28,  Section  1346  (a)  (2)  and 
the  [55]  provisions  of  Title  42,  Section  1806  (a) 
(1)  U.S.C.A.'?  J 

5.  Did  the  activities  of  the  persons  conducting 
such  experimental  detonations  with  the  intention 
and  purpose  of  determining  what  damage  would 
occur  as  the  express  result  of  such  ultra-hazardous 
activity  create  an  absolute  liability,  contractual  in 
its  nature,  so  as  to  constitute  an  actionable  liability 
for  unliquidated  damages  in  a  case  not  sounding  in 
tort  under  Title  28,  Section  1346  (a)  (2)  U.S.C.AJ 

6.  Did  the  reports  by  the  Atomic  Energy  Com- 
mission of  damages  resulting  from  conducting  of 
similar  experimental  detonations  at  the  Nevada 
Proving  Grounds  to  the  Congress  with  the  request 


United  States  of  America  15 

that  the  Congress  approve  such  agency's  payment  of 
damages  to  those  whose  property  had  been  damaged 
constitute  a  recognition  and  approval  by  the  Con- 
gress of  liability  of  the  United  States  for  damages 
directly  arising  out  of  and  caused  by  such  experi- 
mental detonations  % 

The  foregoing  admissions  of  fact  have  been  made 
by  the  parties  in  open  Court  at  the  Pre-Trial  Con- 
ference; and  issues  of  fact  and  law  being  there- 
upon stated  and  agreed  to,  this  Court  makes  this 
Order  which  shall  govern  the  course  of  the  trial 
unless  modified  to  prevent  manifest  injustice. 

Dated:  January  8,  1955. 

/s/  WM.  M.  BYRNE, 

Judge  of  the   United 
States  District  Court. 

The  foregoing  Pre-Trial  Order  is  hereby  ap- 
proved. 

/s/  IRL  DAVIS  BRETT, 

Attorney  for  Plaintiff. 

LAUCxHLIN  E.  WATERS, 
United  States  Attorney ; 

By  /s/  ANDREW  J.  WEISZ, 

Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  January  3,  1955.  [pQ'\ 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  ANSWER 

Defendant,  United  States  of  America,  leave  of 
court  having  been  obtained,  amends  its  answer 
herein  as  follows: 

By  adding  immediately  after  paragraph  3  of  the 
portion  of  answer  relating  to  Count  two  (Tort 
Claim)  the  following: 

\ 

For  a  Further  Distinct  and  Separate  Answer  to 

Counts  One  and  Two  of  Plaintiff's  Complaint 
on  File  Herein,  Defendant  Alleges: 

I. 

That  the  detonations  of  atomic  materials  speci- 
fied in  counts  one  and  two  of  plaintiff's  complaint 
took  place  in  the  performance  of  a  discretionary 
function  or  duty  on  the  part  of  the  Atomic  Energy 
Commission,  an  agency  of  the  United  States  of 
America,  [57]  and  therefore  plaintiff's  claim  may 
not  be  heard  by  this  court  nor  recovery  be  had 
thereon,  pursuant  to  Section  2680  of  Title  28, 
United  States  Code. 

Dated:  This  8th  of  March,  1955. 

LAUCHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division; 
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/s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 
It  Is  So  Ordered: 

This  8th  day  of  March,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  8,  1955.  [58] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM   OF   DECISION 

Plaintiff,  a  California  corporation,  brings  this 
action  for  damages  to  certain  buildings  located  on 
land  owned  by  the  plaintiff  and  known  as  Fish 
Creek  Ranch  in  Nevada.  On  October  22,  1951, 
through  November  5,  1951,  the  United  States,  acting 
through  its  executive  agency,  the  Atomic  Energy 
Commission,  performed  experiments  with  atomic 
energy  and  nuclear  detonations.  These  detonations 
took  place  about  150  miles  southeast  of  the  plain- 
tiff's ranch  at  a  site  known  as  Frenchman's  Flat, 
and  allegedly  caused  the  damage  to  the  plaintiff's 
buildings. 

The  complaint  is  in  four  counts;  the  first  two 
counts  sounding  in  negligence,  the  third  in  liability 
without  fault,  and  the  fourth  in  eminent  domain. 
The  jurisdiction  of  this  court  is  asserted  to  derive 
from  28  U.S.C.A.,  Sections  1346(b)  and  1346(a)(2). 
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The  evidence  is  not  sufficient  to  support  a  find- 
ing [60]  of  negligence^  nor  a  finding  that  the  deto- 
nations were  the  proximate  cause  of  the  damage 
complained  of ;  however,  it  is  not  necessary  to  rest 
decision  on  that  ground.  When  Congress  adopted 
the  Tort  Claims  Act  (28  U.S.C.A.  1346(b))  waiving 
the  Government's  immunity  from  actions  for  in- 
juries to  person  or  property  occasioned  by  the 
tortious  conduct  of  its  agents,  it  provided  that  the 
waiver  would  not  apply  to  "(a)  Any  claim  -  *  * 
based  upon  the  exercise  or  performance  or  the  fail- 
ure to  exercise  or  perform  a  discretionary  function 
or  duty  on  the  part  of  a  federal  agency  or  an  em- 
ployee of  the  Government,  whether  or  not  the  dis- 
cretion involved  be  abused."  (28  U.S.C.A.  2680). 
It  is  clear  that  if  plaintiff's  claims  are  based  on 
the  performance  by  defendant  of  a  discretionary 
function,  counts  one,  two  and  three  must  fall. 


iln  count  two  the  plaintiff  relies  upon  the  doc- 
trine of  res  ipsa  loquitur.  This  doctrine  does  not 
apply  unless  (1)  defendant  had  exclusive  control  of 
the  thing  causing  the  injury  and  (2)  the  accident 
is  of  such  a  nature  that  it  ordinarily  would  not 
occur  in  the  absence  of  negligence  by  the  defendant. 
Escola  V.  Coca-Cola  Bottling  Co.  of  Fresno,  24  Cal. 
2d  450,  150  P.  2d  436.  The  injury  complained  of  in 
the  instant  case  is  the  cracked  plaster  in  the  build- 
ings located  on  the  plaintiff's  ranch.  In  the  first 
place  the  evidence  does  not  establish  what  "thing" 
caused  the  injury  and  in  the  second  place  the  "acci- 
dent" is  of  such  a  nature  that  it  ordinarily  occurs 
in  the  absence  of  negligence,  i.e.,  from  temperature 
changes  and  earth  temblors.  The  doctrine  of  res  ipsa 
loquitur  has  no  application  in  situations  such  as 
this. 
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Prior  to  the  detonations  complained  of,  the 
Atomic  Energy  Commission  had  determined  that 
a  continental  testing  area  was  necessary  to  conduct 
experiments  with  atomic  energy.  For  that  purpose 
the  President  of  the  United  States  estal^lished  the 
Nevada  Proving  Grounds  for  the  tests.  The  experi- 
ments conducted  between  October  22,  1951,  and  No- 
vember 5,  1951,  consisted  in  part,  of  detonating 
weapons  [61]  containing  fissionable  and  radioactive 
materials.  The  detonations  caused  blast  waves  and 
air  shock  waves  which  could  reach  into  and  bounce 
or  rebound  from  atmospheric  layer  elevations  that 
surround  the  earth.  These  shock  waves  are  capable 
of  erratic  behavior  and  at  the  time  of  the  acts  com- 
plained of  they  could  not  be  completely  controlled. 

Each  test  series,  including  the  one  involved  here, 
emanates  from  the  Los  Alamos  Laboratory.  Ini- 
tially, a  description  of  the  test  series  is  included  in 
the  annual  Laboratory  Program,  for  the  a]:>proval 
of  the  Atomic  Energy  Commission.  Thereafter,  a 
more  detailed  program  is  prepared  in  the  Los 
Alamos  Laboratory.  It  is  then  approved  by  the 
Santa  Fe  Operations  Office,  by  the  Division  of  Mili- 
tary Applications  of  the  Atomic  Energy  Commis- 
sion, and  by  the  Atomic  Energy  Commission. 
Through  the  National  Security  Counsel,  the 
Atomic  Energy  Commission  receives  the  approval 
of  the  President  to  detonate  the  devices  and  expend 
the  nuclear  material.  The  test  manager  is  then  ap- 
pointed and  given  authority  to  conduct  the  series. 
Thereafter,  the  test  manager  directs  the  test  organ- 
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ization  with  regard  to  the  schedule  of  operations  to 
be  followed,  the  sequence  and  dates  of  detonations 
and  the  procedure  involved.  The  decision  to  deto- 
nate at  a  particular  time  is  made  by  the  test  man- 
ager, upon  the  recommendation  of  a  board  of  ex- 
perts, each  one  foremost  in  his  particular  field,  so 
that  detonation  can  be  accomplished  with  maximum 
safety. 

As  a  part  of  this  program  to  insure  maximum 
safety  it  is  necessary  to  determine  atmospheric 
conditions  so  that  the  radius  of  the  blast  may  be 
ascertained.  As  yet  it  is  impossible  to  determine 
conditions  at  high  altitudes  with  [62]  absolute  ac- 
curacy. Dr.  Cox,  a  member  of  the  team  conducting 
the  tests,  devised  a  method  of  detonating  high  ex- 
plosives approximately  one  hour  prior  to  the  blast 
and  scaling  up  the  reading  in  order  to  predict  the 
expected  blast  pressure  at  the  higher  altitudes.  This 
was  accomplished  by  taking  readings  from  micro- 
baragraphs  as  close  to  the  time  of  the  blast  as  pos- 
sible. Eight  microbaragraphs,  the  available  supply 
in  the  country,  were  secured  and  placed  at  strategic 
points  according  to  the  judgment  of  Dr.  Cox.  The 
readings  were  given  to  the  panel  of  experts  who 
weighed  the  information  and  advised  the  test  man- 
ager as  to  blast  safety.  The  test  manager  then  made 
the  decision  whether  to  detonate  or  not. 

The  basis  of  the  plaintiff's  claims  in  the  first  two 
counts  is  the  asserted  negligence  of  Dr.  Cox  in  plac- 
ing all  of  the  available  microbaragraphs  in  the  di- 
rection of  the  more  populated  areas  of  Las  Vegas, 
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Henderson  and  Boulder  City,  and  not  placing  one 
in  a  ''northerly  direction"  towards  the  plaintiff's 
ranch.  The  plaintiff  contends  that  the  discretion  ex- 
ercised by  Dr.  Cox  and  his  associates  at  the  test  site 
was  not  of  the  discretionary  character  stated  to 
be  not  actionable  by  Section  2680. 

In  Dalehite  v.  United  States,  346  U.  S.  15  (1953), 
the  Supreme  Court  discussing  the  scope  of  the  dis- 
cretionary function  protected  by  Section  2680  said 
at  page  35  "*  *  *  the  'discretionary  function  or 
duty'  that  cannot  form  a  basis  for  suit  under  the 
Tort  Claims  Act  includes  more  than  the  initiation 
of  programs  and  activities.  It  also  includes  determi- 
nations made  by  executives  or  administrators  in 
establishing  plans,  specifications  or  schedules  of 
operations.  Where  there  is  room  for  policy  judg- 
ment and  decision  there  [63]  is  discretion.  It  nec- 
essarily follows  that  acts  of  subordinates  in  carry- 
ing out  the  operations  of  government  in  accordance 
with  official  directions  cannot  be  actionable." 

It  would  appear  that  the  exj)erimental  activity  in- 
volved here  is  precisely  the  type  of  functioii  or  duty 
which  Congress  did  not  intend  to  be  actionable 
under  the  Tort  Claims  Act.  Here  we  have  a  pro- 
gram authorized  at  the  very  highest  level  of  Gov- 
ernment, to  be  carried  out  for  the  public  benefit 
with  important  decisions  to  be  made  all  through  the 
preparation  until  the  final  detonation.  To  say  that 
the  decisions  made  in  carrying  out  the  basic  plan 
approved  by  the   President  are  not  discretionary 


22  BartholoTnae  Corporation  vs. 

would  be  clearly  contrary  to  the  intent  of  Congress 
and  the  principles  enunciated  in  the  Dalehite  case. 

There  is  an  additional  reason  why  there  can  be  no 
recovery  on  count  three  which  is  founded  on  a 
theory  of  absolute  liability  without  fault  where  the 
Government  is  engaged  in  an  ultra-hazardous  ac- 
tivity. In  Dalehite  v.  United  States,  supra,  the 
court  stated  that  liability  under  the  Tort  Claims 
Act  does  not  arise  by  virtue  of  the  United  States 
engaging  in  an  extra-hazardous  activity  and  that  it 
is  to  be  invoked  only  on  a  negligent  or  wrongful 
act  or  omission  of  an  employee.  See  also  United 
States  V.  Ure,  F.  2d  (C.A.  9,  Sept.,  1955)  ;  Rayonier 
Incorporated  v.  United  States,  225  F.  2d  642 
(C.A.  9). 

In  count  four  the  plaintiff  alleges  that  the  United 
States  intentionally  took  and  acquired  the  right  and 
privilege  to  shake  and  damage  his  property  as  an 
unavoidable  result  of  its  intentional  detonating  of 
atomic  bombs;  that  this  action  was  a  taking  for 
public  use  within  the  meaning  of  the  Fifth  Amend- 
ment to  the  Federal  Constitution,  and  is  [64] 
therefore  compensable.  "Property  is  taken  in  the 
constitutional  sense  when  inroads  are  made  upon  an 
ow^ier's  u.se  of  it  to  an  extent  that,  as  between  pri- 
vate parties,  a  servitude  has  either  been  acquired 
by  agreement  or  in  course  of  time."  United  States 
V.  Dickinson,  331  U.  S.  745,  748.  It  is  the  intent  of 
the  party  who,  it  is  claimed,  has  asserted  a  pro- 
prietary interest  which  is  the  determining  factor, 
this  intent  may  be  manifested  by  a  single  deliberate 
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act  or  it  may  be  inferred  by  continuous  or  repeated 
acts,  but  a  single  isolated  and  unintentional  act  of 
tbe  United  States  resulting  in  damage  or  destruc- 
tion of  property  is  not  a  taking  in  a  constitutional 
sense.  Harris  v.  United  States,  205  F.  2d  765 
(C.A.  10).  It  follows  that  even  if  we  were  to  assume 
that  the  damage  which  occurred  to  plaintiff's  prop- 
erty in  October,  1951,  resulted  from  the  detonation 
of  an  atomic  bomb,  it  was  not  a  taking  for  public 
use  for  which  compensation  was  payable  under  the 
Fifth  Amendment. 

Judgment  will  be  for  the  defendant.  Counsel  for 
the  defendant  will  prepare,  serve  and  lodge  findings 
and  judgment  in  accordance  with  local  rule  7. 

Dated,  Los  Angeles,  California,  November  2,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

[Endorsed] :    Filed  November  2,  1955.  [65] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  having  come  on  regularly  for  trial  on 
the  10th  and  11th  days  of  May,  1955,  before  the 
Honorable  William  M.  Byrne,  Judge  jn-esiding; 
plaintiff  having  been  represented  by  Mize,  Kroese, 
Larsh  &  Mize  and  Trl  Davis  Brett,  by  Irl  Davis 
Brett,     defendant    having    been    represented    by 
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Lau,^'hlin  E.  Waters,  United  States  Attorney;  Max 
P.  Deutz  and  Andrew  J.  Weisz,  Assistants  United 
States  Attorney,  by  Andrew  J.  Weisz;  and  the 
Court  having  received  evidence,  both  oral  and  docu- 
mentary, and  having  considered  briefs  of  counsel, 
and  having  been  fully  advised  in  the  premises, 
makes  the  following: 

Findings  of  Fact 

I. 

That  this  is  a  suit  of  a  civil  nature  against  the 
United  States  of  America  as  defendant,  wherein 
jurisdiction  of  this  Court  is  allegedly  derived  from 
the  provisions  of  Section  1346(a)  (2)  and  [66] 
1346(b)  of  Title  28,  United  States  Code. 

II. 

That  plaintiff,  a  California  corporation,  at  all 
times  involved  herein,  was  the  owner  of  property 
known  as  the  Fish-Creek  Ranch,  which  property 
is  located  in  the  State  of  Nevada  approximately 
150  miles  northwest  of  Nevada  Proving  Grounds, 
conmionly  known  as  Frenchman's  Flat. 

III. 
That  in  the  period  of  time  between  October  22, 
1951,  and  November  5,  1951,  the  United  States,  act- 
ing through  its  executive  agency,  the  Atomic 
Energy  Commission,  performed  experiments  in- 
volving nuclear  detonation  at  the  Nevada  Proving 
Grounds.  The  said  experimentation  caused  the  re- 
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lease  of  energy,  one  aspect  of  which  was  the  appear- 
ance of  blast  or  shock  waves. 

IV. 

That  during-  or  about  the  period  above  referred 
to,  plaster  in  the  buildings  on  the  land  of  plaintiff 
showed  evidence  of  cracking. 

V. 

The  atomic  experimentation  during  the  period 
above  referred  to  comprised  a  number  of  tests,  se- 
ries of  which  emanate  originally  from  the  Los 
Alamos  Scientific  Laboratory.  The  description  of 
test  series  is  included  in  the  Annual  Laboratory 
Program  and  is  approved  by  the  Atomic  Energy 
Commission.  Thereafter,  a  more  detailed  testing 
program  is  prepared  at  the  Los  Alamos  Scientific 
Laboratory,  and  is  then  approved  by  the  Santa  Fe 
Operations  Office  of  the  Atomic  Energy  Commis- 
sion, by  the  Division  of  Military  Applications  of 
the  Atomic  Energy  Commission,  and  by  the  Atomic 
Energy  Commission  itself.  Through  the  National 
Security  Council,  the  Atomic  Energy  Commission 
receives  approval  of  the  President  of  the  United 
States  to  expend  the  nuclear  material  involved  and 
to  detonate  the  devices  containing  the  nuclear  ma- 
terial. [67] 

VI. 

Prior  to  the  series  involved  herein,  the  Atomic 
Energy  Commission  had  determined  that  a  con- 
tinental testing  area  was  necessary  in  order  to  fur- 
ther experimentation  of  atomic  energy.   For  that 
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purpose,  the  President  of  the  United  States  estab- 
lished the  Nevada  Proving  Grounds  as  the  area  in 
which  continental  testing  might  take  place. 

VII. 

The  President  and  the  Atomic  Energy  Commis- 
sion authorized  the  detonation  of  the  devices  used 
in  the  testing  series  that  took  place  during  the  pe- 
riod involved  herein,  and  directed  that  the  testing 
take  place  at  the  Nevada  Proving  Grounds. 

VIII. 

After  the  approvals  and  authorizations  described 
above,  a  Test  Manager  is,  and  was  in  this  instance, 
appointed  and  given  authority  to  conduct  the  series. 
The  Test  Manager  directs  the  testing  organization 
with  regard  to  the  schedule  of  operations  to  be  fol- 
lowed, the  sequence  and  dates  of  detonations,  and 
the  procedures  involved. 

IX. 
In  the  conduct  of  the  atomic  experimentation,  as 
described  above,  the  quantity  of  detonative  material 
in  the  devices  is  fixed  at  the  highest  executive  level. 
The  testing  organization  is  instructed  to  accomplish 
the  experimentation  with  maximum  safety  to  the 
public.  The  variant  factor  insofar  as  public  safety 
is  concerned  is  weather. 

X. 

The  Nevada  Proving  Grounds  was  chosen  as  a 
continental  testing  area  by  reason  of  excellent 
weather  conditions  and  sparse  population.  Weather 
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conditions  will  effect  the  propagation  of  shock  or 
blast  waves.  These  waves  emanate  from  the  center 
of  detonation  in  every  direction,  their  energy  be- 
coming less  effective  upon  any  [68]  particular  ob- 
ject as  the  distance  from  detonation  center  in- 
creases. However,  the  waves  may  be  bent  down  due 
to  atmospheric  conditions  at  higher  elevations  in 
the  atmosphere.  At  the  state  of  scientific  progress 
attained  at  the  time  of  the  test  series  here  in  ques- 
tion, it  was  impossible  to  predict  whether  and  where 
such  bending  might  occur. 

XI. 

Dr.  Cox,  a  member  of  the  team  conducting  the 
tests,  devised  prior  to  the  test  series  here  in  ques- 
tion a  method  of  detonating  high  explosives  ap- 
proximately one  hour  prior  to  the  nuclear  detona- 
tion, and  recording  the  effect  of  such  explosions 
upon  an  instrument  knowns  as  a  microbaragraph. 
Eight  microbaragraphs,  the  entire  available  supply 
in  the  United  States,  were  secured  and  placed  at 
strategic  points  according  to  the  judgment  of  Dr. 
Cox.  Upon  detonation  of  the  high  explosive,  Dr. 
Cox  secured  the  microbaragraph  readings,  and 
scaled  up  the  readings  in  order  to  predict  the  ex- 
pected blast  pressures  from  the  atomic  detonation 
at  the  microbaragraph  locations.  The  eight  micro- 
baragraphs were  placed  in  heavily-populated  areas, 
none  of  which  were  in  the  vicinity  of  plaintiff's 
ranch. 
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XII. 

The  testing  organization  comprised  a  board  of 
experts,  each  one  foremost  in  his  particular  field, 
who  advised  the  Test  Manager  with  regard  to  op- 
timum conditions  of  safety  for  detonation.  With 
regard  to  each  detonation  in  the  series  here  in- 
volved, the  board  of  experts  was  fully  informed  as 
to  weather  conditions,  the  location  of  the  micro- 
baragraphs,  and  the  scaled-up  readings  predicting 
blast  pressures  to  be  expected.  The  board  approved 
detonation  in  each  instance. 

XIII. 

The  Test  Manager,  during  the  series  here  in- 
volved, had  the  information  that  the  board  of  ex- 
perts had,  and  the  benefit  of  its  [69]  recommenda- 
tion. In  approving  the  detonation  at  the  particular 
times  and  under  the  particular  weather  conditions 
then  prevailing,  the  Test  Manager  determined  that 
the  testing  was  taking  place  under  conditions  op- 
timal for  the  public  safety  under  all  the  circum- 
stances. 

XIV. 

The  purpose  of  each  test  series  is  to  determine  the 
efficiency  of  the  device  used  and  efficacy  of  the 
detonation  produced  through  use  of  the  atomic  ele- 
ments. In  every  instance,  it  is  the  intent  of  the 
Atomic  Energy  Commission  and  the  test  organiza- 
tion to,  insofar  as  is  possible,  confine  the  effects  of 
the  detonation  to  the  Nevada  Proving  Grounds. 
During  the  period  here  involved,  the  Court  finds 
that  every  precaution  for  the  public's  safety  was 
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exercised,  commensurate  with  the  task  to  be  per- 
formed, and  the  equipment  and  scientific  knowledge 
available. 

XV. 
Upon  the  evidence  before  it,  this  Court  cannot 
find  that  any  officer  or  employee  of  the  United 
States  w^as  negligent  in  the  performance  of  his  du- 
ties relating  to  atomic  experimentation,  or  that  the 
atomic  detonations  were  the  proximate  cause  of  the 
damage  to  plaintiff's  property.  The  Court  finds  that 
blast  waves  released  from  atomic  detonations  dur- 
ing the  period  in  question  may  have  reached  the 
property  of  plaintiff  on  one  or  two  occasions  dur- 
ing the  period  involved.  The  Court  further  finds 
that  as  to  each  such  blast  wave  from  the  atomic 
detonation  reaching  the  land  of  plaintiff,  if  any, 
the  shock  wave  was  uncontrollable  and  unpredicta- 
ble under  the  circumstances  obtaining. 

Conclusions  of  Law 

I. 

That  the  activity  here  involved,  the  detonation 
of  experimental  nuclear  devices,  requires  the  exer- 
cise of  discretionary  functions  wdthin  the  meaning 
of  the  term  used  in  Section  2680  of  [70]  Title  28, 
United  States  Code,  and  sovereign  immunity  ob- 
tains for  that  reason. 

II. 

That  plaintiff  cannot  recover  on  the  theory  of 
liability  without  fault,  as  such  liability  is  pre- 
cluded under  the  Federal  Tort  Claims  Act. 


30  Bartholomae  Corporation  vs. 

III. 

That  there  was  not  a  taking  of  the  property  of 

the  plaintiif  for  a  public  use  within  the  meaning 

of  the  Fifth  Amendment  to  the  Constitution  of  the 

United  States.  Tif! 

Let  Judgment  be  entered  in  accordance  herewith. 

Dated:  This  22nd  day  of  December,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

Affidavit  of  service  by  mail  attached. 

Lodged  November  28,  1955. 

[Endorsed] :     Filed  December  22,  1955.  [71] 
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BARTHOLOMAE   CORPORATION,   a  Corpora- 
tion, Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  Court  having  previously  filed  its  Findings 
of  Fact  and  Conclusions  of  Law  herein, 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
plaintiff  recover  nothing  by  reason  of  its  complaint 


United  States  of  America  31 

on  file  herein,  and  that  the  defendant  have  judg- 
ment for  its  costs  of  suit  in  the  sum  of  $175.00. 

Dated:     This  22nd  day  of  December,  1955. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

Lodged  November  28,  1955. 
[Endorsed] :     Piled  December  20,  1955. 
Docketed  and  entered  December  22,  1955.  [73] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Bartholomae  Cor- 
poration hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  that  certain 
judgment  docketed  and  entered  herein  on  Decem- 
ber 22,  1955,  that  the  plaintiff  herein  recover  noth- 
ing by  reason  of  its  complaint  on  file  herein  and 
that  the  defendant  United  States  of  America  have 
judgment  for  its  costs  of  suit  in  the  sum  of  $175.00. 

Dated:  This  16th  day  of  February,  1956. 

MIZE,  KROESE,  LARSH  & 
MIZE, 

IRL  DAVIS  BRETT, 

By  /s/  IRL  DAVIS  BRETT, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  February  16,  1956.  [74] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

The  plaintiff-appellant,  Bartliolomae  Corjiora- 
tion,  makes  the  following  statement  of  points  upon 
which  it  intends  to  rely  upon  appeal : 

1.  The  District  Court  erred  in  adjudging  that 
the  United  States  was  immune  from  liability  for 
the  damage  to  appellant's  property  caused  by  the 
acts  of  its  agents  under  Title  28,  U.S.C.A.,  Section 
1346(b)  upon  the  ground  that  such  acts  were  ex- 
cluded by  the  provisions  of  Title  28,  U.S.C.A.,  Sec- 
tion 2680(a). 

2.  The  District  Court  erred  in  adjudging  that 
the  acts  of  the  agents  of  the  United  States  did  not 
constitute  a  taking  of  an  interest  in  appellant's 
property  for  which  the  United  States  was  liable 
under  the  provisions  of  the  Fifth  Amendment  to  the 
Federal  Constitution  and  of  Title  28,  U.S.C.A.,  Sec- 
tion 1346(a). 

3.  The  District  Court  erred: 

(a)  In  adjudging  that  appellee  was  not  lia- 
ble to  appellant  under  the  theory  of  absolute 
liability  pursuant  to  Title  26,  U.S.C.A.,  Sec- 
tion 1346(a)  (2)  and  Title  28,  U.S.C.A.,  Sec- 
tion 1346(b)  [79]  by  reason  of  the  unique  and 
exceptional  circumstances  of  this  case. 

(b)  In  adjudging  that  appellee  was  not  lia- 
ble to  appellant  under  the  theory  of  res  ipsa 
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loquitur    under    Title    28,    U.S.C.A.,    Section 
1346(b). 

4.  The  District  Court  erred  in  r(vfusing  to  find 
and  adjudge  the  amount  in  money  to  which  appel- 
lant was  entitled  from  ai)pellee  by  reason  of  the 
injury  to  appellant's  property  resulting  from  the 
acts  of  appellee's  agents  and  in  refusing  to  adjudge 
that  appellant  recover  such  sum  and  its  costs  from 
the  United  States. 

Dated :  February  27,  1956. 

MIZE,  KROESE,  LARSH  & 
MIZE,  and 

IRL  DAVIS  BRETT, 

By  /s/  IRL  DAVIS  BRETT, 
Attorneys  for 
Plaintiff -Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  February  29,  1956.  [80] 


[Title  of  District  Court  and  Cause.] 

EX  PARTE  ORDER  EXTENDING  TIME  FOR 
FILING  THE  RECORD  ON  APPEAL  AND 
DOCKETING  THE  APPEAL 

(Rule  73(g)  F.R.C.P.) 

Upon  ex  parte  application  of  Irl  Davis  Brett,  one 
of  counsel  for  plaintiff-appellant,  and  it  appearing 
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to  the  Court  that  the  notice  of  appeal  was  filed 
herein  on  Febmary  16,  1956,  said  plaintiff-appel- 
lant ordered  a  reporter's  transcript  of  the  testimony 
in  this  cause  (omitting  all  argument  except  inci- 
dental argument  in  connection  with  rulings  made 
by  the  Court  in  the  course  of  the  hearing)  from 
Thomas  B.  Goodwill,  an  official  court  reporter  for 
this  Court,  but  that  such  reporter  has  been  unable 
to,  and  will  be  unable  to,  complete  the  transcript 
thereof  and  filing  with  the  clerk  of  this  Court 
within  40  days  from  and  after  February  16,  1956, 
and  it  further  appearing  that  plaintiff-appellant 
has  complied  with  Rule  75  (a)  F.R.C.P.  by  serving 
and  filing  with  the  clerk  of  this  Court  its  designa- 
tion of  the  contents  of  the  record  on  appeal  and 
its  statement  of  points  on  appeal  and  that  such 
delay  as  will  be  caused  by  the  inability  of  said 
court  reporter  to  prepare,  transcribe  and  deliver 
such  reporter's  transcript  within  the  40-day  [82] 
period  prescribed  by  Rule  73(g)  F.R.C.P..  and  good 
catise  appearing  therefor; 

It  Is  Ordered  that  the  time  for  filing  the  record 
on  appeal  and  docketing  the  apeal  with  the  Circuit 
Court  of  Appeals  for  the  Xinth  Circuit  by  plaintiff- 
appellant  be  and  it  is  hereby  extended  to  and  in- 
cluding May  15.  1956. 

Dated :  March  5.  1956. 

/V  WM.  M.  BYRXE, 

United  States  District  Judge. 

[Endoi-sed] :     Filed  March  5,  1956.  [83] 
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In  the  United  States  District  Court,  Southern 

District  of  California,  Central  Division 

No.  14,795-WB— Civil 

BARTHOLOMAE   CORPORATION,   a   Corpora- 
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vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Honorable  Wm.  M.  Byrne,  Judge  Presiding. 
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Los  Angeles,  California 
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MIZE,  KROESE,  LARSH  &  MIZE,  by 
IRL  D.  BRETT. 

For  the  Defendant : 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 
MAX  F.  DEUTZ, 

Assistant  United  States  Attorney, 
Chief,  Civil  Division; 
ANDREW  J.  WEiSZ, 

Assistant  United  States  Attorney,  by 
ANDREW  J.  WEISZ. 
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Tuesday,  May  10,  1955—9 :45  A.M. 

The  Court :     The  clerk  will  call  the  calendar. 

The  Clerk:  No.  14,795-WB  Civil,  Bartholomae 
Corporation  versus  United  States  of  America,  for 
trial. 

Mr.  Brett:     Ready  for  the  plaintiff. 

Mr.  Weisz:     Ready  for  the  defendant. 

The  Court :    You  may  proceed. 

Mr.  Brett :  If  your  Honor  please,  I  am  aware  of 
the  fact  that  your  Honor  has  lived  with  this  case 
for  some  time  and  has  both  memoranda  and  other 
matters  referring  to  it.  Before  I  present  any  evi- 
dence, it  would  be  helpful  if  I  make  just  a  brief 
statement  of  what  we  expect  to  prove. 

Insofar  as  causation  is  concerned,  we  expect  to 
prove  it  by  a  process  of  elimination,  that  is,  we 
expect  to  show  that  on  certain  dates  the  United 
States,  through  its  agency,  the  Atomic  Energy 
Commission,  detonated  certain  nuclear  weapons  at 
the  area  in  Nevada  known  as  Frenchman's  Flat. 

There  was  a  very  great  disturbance  in  the  area 
of  this  ranch,  which  lies  about  140  miles  north  and 
slightly  east  of  the  place  at  which  the  detonation 
took  place  that  violently  shook  the  buildings;  that 
there  was  in  that  area  no  other  physical  or  man- 
made  circumstance  from  which  it  could  be  reason- 
ably determined  that  such  would  be  the  causation ; 
in  other  words,  there  was  no  railroad  immediately 
near,  there  [6*]  were  no  roads  as  such  that  were 
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close  enough  upon  which  there  could  have  been  any 
heavy  travel,  and  that  there  was  no  earthquake  or 
any  other  physical  disturbance  known  at  that  time ; 
and  that  it  was  of  such  nature  that  in  one  instance 
it  threw  one  of  the  occupants  of  one  of  the  build- 
ings to  the  floor,  and  that  it  resulted  in  a  severe 
wrenching  of  the  buildings  and  caused  damages 
which  caused  plaster  to  crack.  We  will  show  this 
by  this  process: 

That  prior  to  these  occasions,  a  witness,  Mr. 
Norwood,  who  will  subsequently  testify,  was  in  the 
area  and  in  the  buildings  making  a  very  detailed 
examination  of  them  in  connection  with  prospective 
improvements  which  the  owner  intended  to  make. 

Mr.  Norwood  is  a  builder  located  here  in  San 
Marino,  in  this  county,  and  he  had  gone  over  all 
of  the  buildings  very,  very  carefully  at  that  time. 

That  as  a  part  of  that  examination,  as  he  discov- 
ered and  as  he  will  be  able  to  testify,  there  were 
no  such  injuries  to  the  l:)uildings,  there  were  no 
such  cracks. 

We  will  show  by  the  depositions  of  the  superin- 
tendent who  was  a  resident  upon  the  property,  and 
his  wife,  who  was  also  a  resident  upon  the  property 
and  employed  by  this  plaintiff  corporation,  that 
these  severe  shakings  occurred,  and  that  these 
cracks  developed  at  that  time. 

Then  we  will  show  by  Mr.  Norwood  that  he  again 
examined  [7]  the  buildings  the  following  spring 
and  that  he  was  able  to  discover  these  cracks,  and 
so  forth. 

We  also  will  show  by  the  evidence  that  Mr.  Rob- 
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ert  W.  Millard,  civil  engineer,  licensed  to  practice 
in  Nevada,  that  he  was  residing  on  the  property 
from  time  to  time  before  this  occurrence  took  place, 
but  not  at  that  date,  doing  certain  engineering  work 
and  surveying  work  in  that  locality,  and  as  such 
became  familiar  with  the  property  and  the  manner 
in  which  it  was  kept  up,  and  that  he  also  examined 
the  property  at  the  time  Mr.  Noi^wood  did,  after 
the  atomic  explosions  had  taken  place.  He  also  was 
present  and  directed  the  taking  of  the  photographs 
which  we  have  and  which  we  vdll  introduce  in  eyi- 
dence.  And  in  addition  to  that,  he  has  carefully 
charted  all  of  the  cracks  which  have  taken  place  in 
the  various  buildings. 

We  will  also  introduce  a  drawing  which  he  has 
made  to  scale  showing  the  location  of  the  buildings 
and  the  character  of  them,  and  so  forth. 

By  Mr.  Norwood  we  will  show  that  these  build- 
ings were  especially  well  built,  they  are  something 
far  out  of  the  ordinary,  certainly  for  that  locality; 
and  that  the  buildings  have  been  damaged  and 
divided  by  virtue  of  the  cracking  of  the  plaster. 

We  will  show  through  Mr.  Millard  that  he  has 
made  a  study  of  official  records  of  the  temperatures 
at  the  nearest  [8]  two  points  to  that  area,  one  being 
direct!}"  at  the  area  itself,  at  which  the  United 
States  maintained  a  station,  where  a  station  was 
maintained  and  from  which  official  records  were 
kept  by  the  United  States  Weather  Bureau,  and 
the  other  one  being  nearest  to  Mr.  Millard's  home 
at  Ely,  Nevada,  which  is  north  and  east  of  this 
property.   He  had  made  a  chart  for  some  ten-year 
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period  from  the  time  the  buildings  were  built  and 
up  through  the  occasion  of  these  explosions  and 
had  made  a  study  of  the  effects  of  temperature 
changes  and  will  state  his  opinion  and  the  basis 
for  it,  as  to  whether  or  not  what  has  occurred  is  a 
result  of  temperatures. 

Mr.  Norw^ood  will  testify  as  to  the  type  and 
character  of  building  construction  and  as  to  whether 
what  has  occurred  has  any  relation  to  that. 

We  will  also  offer  in  evidence,  and  ask  the  court 
to  take  judicial  notice  of  it,  the  official  report,  the 
13th  semi-annual  report  of  the  Atomic  Energy 
Commission,  particularly  that  part  thereof  which 
reports  the  effects  of  the  atomic  explosions,  and 
which  will  be  referred  to  in  and  annexed  to  the 
pretrial  memorandum. 

We  also  have  another  dociunent  which  was  issued 
by  the  Atomic  Energy  Commission  which  refers  to 
the  blast  effects  and  will  offer  that  in  evidence,  and 
will  ask  the  court  to  particularly  notice  the  con- 
tents thereof,  particularly  with  reference  to  blast 
damage.  [9] 

We  will  introduce  in  evidence  a  map  of  the  State 
of  Nevada  through  which  we  will  show  the  locations 
of  these  properties. 

We  have  and  we  will  offer  in  evidence  certified 
copies  of  portions  of  the  newspaper  reports  of  the 
Ely  Daily  Times,  a  daily  newspaper  published  near- 
est to  this  property,  at  Ely,  Nevada,  for  the  days 
during  which  these  atomic  tests  were  being  made  at 
Frenchman's  Flat  in  October  and  November,  1951, 
for  the  limited  purpose  of  showing  what  informa- 
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tion  was  being  given  to  the  public  of  the  fact  that 
there  were  atomic  explosions,  not  for  the  text  of 
the  newspaper.  That  is  in  connection  with  the  depo- 
sitions of  the  witnesses  Seale,  to  lay  the  foundation 
for  their  knowledge  that  there  were  to  be  atomic 
explosions,  the  reports  in  this  newspaper. 

We  also  will  show  by  portions  of  the  depositions 
of  three  Government  witnesses,  Dr.  Alvin  Cushman 
Graves,  Dr.  Everett  Cox  and  Brigadier  General 
Kenneth  E.  Fields,  that  save  only  for  the  limited 
right  to  determine  the  time  when  the  explosions 
were  to  be  given,  after  making  weather  tests  and 
other  tests,  there  was  no  authority  vested  in  any 
of  the  persons  who  were  conducting  the  tests  at 
Frenchman's  Flat  to  change  or  modify  the  direc- 
tions, both  as  to  the  amount  of  nuclear  force  to  be 
utilized,  of  the  type  and  character  of  the  test,  that 
is,  as  to  whether  it  was  on  the  ground  or  up 
above,  or  any  other  of  the  details  of  the  operation, 
save  [10]  only  the  matter  of  the  time  limit,  and 
that,  in  that  connection,  any  effects  which  would 
be  produced  therefrom  at  a  distance  such  as  this 
would  be  either  in  the  ozonosphere,  which  lies  some 
35  miles  up  above  the  ground  level,  or  in  the  iono- 
sphere, which  is  at  an  elevation  considerably  higher, 
50  or  more  miles  up  in  the  air,  up  al)ove  the  sur- 
face ;  that  it  would  only  be  the  effects  in  those  areas 
that  could  travel  this  distance. 

Now,  it  was  anticipated  that  the  explosions  which 
were  made  would  reach  those  areas  and  that  there 
was  little,  if  any,  information  which  was  known  to 
man  as  to  what  would  be  the  results  of  these  explo- 
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sions  reaching  those  areas;  that  it  was  known  to 
be  erratic. 

The  closest  form  of  test  which  was  then  known 
and  then  practiced  was  to  use  testing  instruments 
which  were  known  as  microbarographs.  If,  for  any 
reason,  your  Honor,  I  mispronounce  some  of  these 
matters,  it  is  simply  because  I  don't  know  any  bet- 
ter. At  least  that  is  my  pronunciation.  It  is  spelled 
m-i-c-r-o-b-a-r-o-g-r-a-p-h,  which  are  instruments 
which  may  be  set  and  which  will,  through  operation 
of  a  needle  upon  paper,  much  as  I  take  it,  as  the 
testing  instrument  which  they  use  in  connection 
with  earthquakes,  show  the  intensity  of  the  force 
at  that  particular  point. 

Now,  there  were  only  eight  of  those  instruments 
available  in  the  United  States  at  that  time,  accord- 
ing to  the  testimony  [11]  of  Dr.  Cox,  and  they  did 
not  place  any  instrument  toward  the  north,  which 
is  the  direction  of  our  property.  That  upon  reading 
from  those  instruments,  plus  tests  from  air  balloons 
which  did  not  reach  these  higher  areas,  they  endeav- 
ored to  arrive  at  conclusions  such  as  they  did  arrive 
at,  with  respect  to  weather  conditions  and  when  to 
detonate  these  nuclear  weapons. 

I  believe  that  generally  outlines  the  plaintiff's 
case. 

I  don't  propose  at  this  time  to  argue  our  theory 
of  law.  I  take  it  that  that  will  be  appropriate  at  a 
later  stage. 

I  wonder,  your  Honor,  in  this  particular  case,  if 
it  would  be  approved  by  you,  if  I  did  this,  that  as 
to  one  witness,  Mr.  Millard,  that  I  place  him  on  the 
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stand  first  to  establish  locations  and  descriptions 
and  then  withdraw  him  so  that  I  can  then  offer  the 
depositions  of  persons  who  were  there  at  those 
times,  and  then  put  him  back  on  the  stand.  . 

The  Court:    Yes. 

Mr.  Brett :    Mr.  Millard,  will  you  take  the  stand  ? 

ROBERT  W.  MILLARD 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk:    What  is  your  full  name? 

The  Witness:     Robert  W.  Millard.  [12] 

(A  short  intermission  followed.) 

Mr.  Brett :  Our  delay  is  simply  this,  your  Honor, 
that  we  are  examining  another  map  that  the  Gov- 
ernment had,  to  see  whether  or  not 

The  Court:     All  right. 

Mr.  Brett:  I  will  ask  the  clerk  to  mark  this  as 
Plaintiff's  Exhibit.  Will  the  plaintiff's  designations 
be  by  number,  your  Honor  ?  Is  that  the  practice  ? 

The  Court:     Yes. 

Mr.  Brett :     Or  by  letter,  which  is  it  ? 

The  Court:     By  number. 

Mr.  Brett :  I  will  ask  the  clerk  to  mark  a  certain 
map  here  as  Exhibit  No.  1. 

(Said  map  was  marked  Plaintiff's  Exhibit 
No.  1  for  identification.) 

Direct  Examination 
By  Mr.  Brett: 

Q.     Mr.  Millard,  where  do  you  reside? 
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A.     I  reside  at  Ely,  Nevada. 

Q.    And  how  long  have  you  resided  there  ? 

A.  I  was  born  in  Ely,  Nevada.  I  have  lived  there 
all  my  life. 

Q.  Are  you  practicing  your  profession  in  that 
locality  f 

A.  I  am  practicing  the  profession  of  civil  engi- 
neering. 

Q.  And  you  are  practicing  alone  or  with  some- 
one else?  [13] 

A.  I  am  practicing  in  partnership  with  my 
father  under  the  name  of  F.  W.  Millard  &  Son, 
Mining  and  Civil  Engineers. 

Q.  Is  that  ''Millard,"  is  that  the  correct  pronun- 
ciation? A.     We  pronounce  it  "Millard." 

Q.  Now,  Mr.  Millard,  are  you  licensed  to  prac- 
tice the  profession  of  Civil  Engineering,  by  the 
State  of  Nevada? 

A.  Yes,  I  am  a  graduate  of  the  University  of 
Nevada.  I  received  my  Bachelor  of  Science  in  civil 
engineering.  I  am  licensed  by  the  State  of  Nevada, 
holding  Professional  License  No.  217.  I  am  also 
licensed  in  the  State  of  Utah.  I  have  a  professional 
engineering  license  in  Utah,  No.  1284. 

Q.  When  did  you  commence  the  practice  of  civil 
engineering  in  Nevada? 

A.  I  commenced  following  graduation  in  June, 
1933. 

Q.  And  you  have  been  living  in  Ely  and  prac- 
ticing your  profession  in  and  out  of  Ely  and  within 
the  State  of  Nevada  ever  since  that  time? 

A.     With  the  exception  of  a  period  during  the 
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war.  I  left  in  August  of  1941,  and  was  gone  until 

May  of  1946,  in  World  War  Two. 

Q.  And  has  the  practice  of  your  profession,  taken 
you  throughout  the  State  of  Nevada  ? 

A.  Yes.  We  practice  throughout  the  State  of 
Nevada  and  [14]  do  some  work  in  Utah,  and  as  U.S. 
mineral  surveyers,  we  work  in  California. 

Q.  Now,  do  you  know  the  location  of  the  prop- 
erty known  as  the  Bartholomae  Fish  Creek  Ranch  ? 

A.  Yes.  I  am  very  closely  associated  with  that 
operation,  having  been  their  engineer  since  June 
of  1946. 

Q.  During  the  course  of  your  employment  by 
them  and  in  practice  of  your  profession,  have  you 
had  occasion  to  be  at  the  ranch  ? 

A.  I  have  stayed  at  the  ranch  a  good  many  days 
and  nights  since  1946. 

Q.  And  have  you  been  in  all  of  the  various  build- 
ings, improvements  of  the  ranch  ? 

A.  Yes,  I  have  been  in  and  out  of  all  the  build- 
ings. I  have  lived  in  two  of  them  for  a  good  many 
nights  and  days.  I  have  worked  in  the  Engineering 
Building  and  I  have  taken  a  great  many  meals  in 
the  cookhouse. 

Q.  Are  you  familiar  generally  with  the  location 
of  what  is  known  as  the  Nevada  Proving  Grounds  ? 

A.  Yes,  I  know  the  general  area  of  the  Nevada 
Proving  Grounds. 

Q.  And  that  is  sometimes  known  as  Frenchman's 
Flat  and  Yucca  Flat? 

A.     Yucca  Flat  and  Frenchman's  Flat. 

Q.     Will  you  step  down  here  for  just  a  minute,! 
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please  ?  [15]  I  have  here  a  map  of  the  State  of  Ne- 
vada which  has  been  marked  by  the  clerk  as  Plain- 
tiff's Exhibit  No.  1  for  identification.  Will  you  put 
it  upon  the  blackboard,  please,  with  thumbtacks  *? 
A.     Yes,  sir. 

(Said  map  was  attached  to  the  blackboard.) 

Mr.  Brett :  Now,  the  clerk  has  supplied  me  with 
a  red  pencil  and  let  us  not  forget  to  give  it  back  to 
him,  Mr.  Millard. 

Q.  Now,  Mr.  Millard,  will  you  examine  Plain- 
tiff's Exhibit  No.  1  for  identification  and  state 
whether  or  not  it  shows  the  location  of  your  resi- 
dence and  place  of  business,  Ely,  Nevada? 

A.  Yes.  It  is  an  official  map  as  put  out  by  the 
State  Highway  Department  under  the  date  of  1954. 
It  shows  my  place  of  residence  at  Ely. 

Q.  Will  you  put  a  red  arrow  there  with  the 
figure  "1"  to  show  the  location  of  Ely? 

A.  (The  witness  wrote  the  red  figure  "1"  within 
a  circle  and  drew  an  arrow  lead-line  in  connection 
therewith  on  Exhibit  No.  1.) 

Q.  Now,  can  you  locate  the  Bartholomae  Fish 
Creek  Ranch? 

A.  It  is  not  so  designated  or  marked  on  the  map. 
But  I  can  show  it  here.  [16] 

Mr.  Brett:  Mr.  Millard,  I  am  a  little  hard  of 
hearing.  I  don't  know  about  the  court,  but  if  you 
wouldn't  object,  I  would  like  to  have  you  speak  up 
a  little  louder  so  I  can  hear  you. 

Will  you  designate  the  location  of  the  Bartholo- 
mae Fish  Creeek  Ranch  by  a  figure  * '  2  "  ? 
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(The  witness  wrote  a  red  figure  "2"  within 
a  circle  and  drew  an  arrow  lead-line  in  con- 
nection therewith  on  said  Exhibit  No.  1.) 

Q.  (By  Mr.  Brett)  :  Now,  can  you  locate  on 
Exhibit  No.  1  for  identification  the  general  location 
of  the  Nevada  Pro^dng  Grounds  ? 

(The  witness  indicates  on  said  map.) 

And  will  you  indicate  it  with  the  figure  "3"? 

A.  (The  witness  writes  a  red  figure  "3"  within 
a  circle  and  drew  an  arrow  lead-line  in  connection 
therewith  on  said  Exhibit  No.  1.) 

Q.  Now,  Mr.  Millard,  what  was  the  nearest  mode 
of  public  access  to  the  headquarters  of  the  Bartholo- 
mae Fish  Creek  Ranch  in  1951? 

A.  The  nearest  mode  of  transportation?  Is  that 
your  question? 

Q.    Yes. 

A.  The  nearest  mode  was  the  U.S.  Highway  50 
which  is  10  miles  north  of  the  Fish  Creek  [17] 
Ranch. 

Q.  Is  that  disclosed  on  Plaintiff's  Exhibit  No.  1 
for  identification? 

A.     Yes,  U.S.  50  is  shown  on  the  exhibit. 

Q.  And  will  you  indicate  that  with  an  arrow  and 
figure  "4"? 

A.  (The  witness  wrote  the  red  figure  "4"  within 
a  circle  and  drew  an  arrow  lead-line  in  connection 
therewith  on  said  Exhibit  No.  1.) 


United  States  of  America  47 

(Testimony  of  Robert  W.  Millard.) 

Q.  Does  U.S.  50  continue  easterly  and  northerly 
to  Ely,  Nevada? 

A.     It  continues  easterly  to  Ely, 

Q.  Now,  you  have  said  that  is  10  miles  north  of 
the  headquarters  of  the  Fish  Creek  Ranch? 

A.  Yes,  that  is  true.  The  highway  is  10  miles 
north  of  the  ranch. 

Q.  And  what  means  are  there  for  reaching  such 
headquarters  from  U.S.  Highway  50? 

A.     The  only  means  is  by  county  road. 

Q.     Is  that  a  dirt  road? 

A.     That  is  a  dirt  road. 

Q.  Is  that  shown  upon  Plaintiff's  Exhibit  No.  1, 
the  map  ?  A.     Yes,  that  is  shown. 

Q.     Sir?  A.    Yes,  that  is  shown.  [18] 

Q.  Now,  will  you  indicate  that  road  with  the 
figure  "5"? 

A.  (The  witness  wrote  the  red  figure  "5"  within 
a  circle  and  drew  an  arrow  lead-line  in  connection 
therewith  on  said  Exhibit  No.  1.) 

Mr.  Brett:  Now,  you  may  resume  the  witness 
stand. 

(The  witness  returned  to  the  witness  chair.) 

Q.  Have  you  prepared  a  drawing  or  a  chart 
showing  the  location  and  the  dimensions,  etc.,  of 
the  improvements  at  the  headquarters  of  the  Bar- 
tholomae  Fish  Creek  Ranch? 

A.  Yes,  I  have  prepared  a  drawing  to  scale 
which  shows  the  buildings  at  Fish  Creek.  I  believe 
that  is  it  (indicating  document). 
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Q.  Will  you  step  down  here  for  just  a  minute 
and  check  it  out? 

(The  witness  complies  with  the  request  of 
counsel.) 

Mr.  Brett:  I  will  ask  the  clerk  to  mark  this 
drawing  as  Plaintiff's  Exhibit  No.  2  for  identifi- 
cation. 

(Said  document  was  marked  as  Plaintiff's 
Exhibit  No.  2  for  identification.) 

Mr.  Brett :  Would  it  be  of  any  assistance  to  your 
Honor  if  you  had  one  before  you? 

The  Court:     Well,  no. 

Mr.  Brett:  May  I  inquire,  do  we  have  that  at 
an  angle  where  your  Honor  can  see  it  on  the  [19] 
board? 

The  Court:     Yes,  I  can  see  it  all  right. 

Mr.  Brett:     Thank  you. 

Q.  Now,  Mr.  Millard,  you  have  prepared  this 
for  the  purpose  of  this  trial  ? 

A.  Yes,  I  prepared  this  map  for  the  purpose  of 
this  trial. 

Q.  And  you  prepared  it  on  the  site  of  the  prop- 
erty ?  A.     No.  I  prepared  it  in  Ely. 

Q.     From  notes  you  had  made? 

A.     From  surveys  we  had  made  at  the  ranch. 

Q.     It  is  based,  then,  upon  surveys  you  had  made  ? 

A.     Yes,  sir. 

Q.  Then,  will  you  generally  describe  to  the  court 
what  this  drav^ing  illustrates? 
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A.  This  drawing  generally  illustrates  the  en- 
trance road  to  the  headquarters  ranch 

Q,     Will  you  point  that  out? 

A.     which  comes  in  from  the  south;  the  dirt 

road  that  we  spoke  of  a  moment  ago,  circles  around 
the  advanced  area  of  the  ranch  to  the  south  side  of 
the  ranch  and  then  comes  into  the  ranch  from  the 
south.  This  is  the  general  service  or  access  road  to 
the  headquarters  buildings.  It  continues  on  up  into 
the  shop  area,  and  so  forth. 

Q.     I  will  have  again  to  ask  you  to  speak  up. 

A.  Excuse  me.  The  first  building  that  you  [20] 
encounter  to  your  left  as  you  drive  in  on  the  gravel 
access  road  is  what  is  known  as  Building  No.  2, 
which  is  the  pumphouse,  generator  building  and 
pumphouse. 

The  next  building  is  a  building  on  your  right, 
Building  No.  1,  which  is  the  foreman's  cottage.  It 
has  a  flagpole  area  and  a  circular  drive  in  front 
of  the  building. 

Q.     What  did  you  say  this  Building  No.  1  was? 

A.  Building  No.  1  is  the  pumphouse  and  gener- 
ator building. 

The  Court:  Just  a  moment.  Didn't  you  refer  to 
that  one  before  as  No.  2  and  the  foreman's  house  as 
No.  1? 

The  Witness :  Yes.  That  is  No.  2.  Did  I  misstate 
it? 

The  Court:  You  just  said  No.  1,  now,  but  that  is 
actually  No.  2? 

The  Witness :     That  is  Building  No.  2. 
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Mr.  Brett:  Well,  I  have  examined  the  docu- 
ment. I  see  there  is  written  on  it,  "Building  No.  1 
foreman's  cottage."  A.     That  is  correct. 

Q.     Will  you  please  proceed  from  there "? 

A.  The  buildings  are  numbered.  The  foreman's 
cottage  is  Building  No.  1.  The  pumphouse  is  Build- 
ing No.  2.  The  office  is  Building  No.  3.  The  cook- 
house is  Building  No.  4  and  the  bunk  house  is 
Building  No.  5. 

As  you  proceed  north  on  this  graveled  road,  you 
encoimter  the  buildings,  No.  3,  the  office;  No.  4, 
the  cookhouse,  and  [21]  No.  5,  the  pumphouse  and 
off  into  the  ranch. 

Q.     (By  Mr.  Brett)  :     Are  the  buildings  to  scale  ? 

A.  The  buildings  are  drawn  to  scale,  1  inch  to  10 
feet. 

Q.  And  that  is  an  accurate  reproduction,  then, 
insofar  as  location  and  area  of  the  buildings  as  they 
were  in  the  fall  of  1951,  including  October  and  No- 
vember of  1951  ?  A.     That  is  true. 

Mr.  Brett:  Now,  with  your  Honor's  permis- 
sion I  will  withdraw  the  witness  and  now  offer  in 
evidence  and  read  the  depositions  of  Mr.  and  Mrs. 
Scale. 

Will  you  step  down,  Mr.  Millard? 

(Witness  withdrawn  temporarily.) 

The  Clerk:  I  have  a  deposition  of  Arthur  J. 
Scale.  There  is  no  mention  of  Mrs.  Scale. 

Mr.  Weisz :  They  should  both  be  in  the  same  en- 
velope. 
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Mr.  Brett :  They  should  both  be  in  the  same  en- 
velope. I  haven't  examined  the  record  of  the  clerk. 
You  do  not  have  one  of  Mrs.  Seale?  Is  it  satisfac- 
tory to  break  this? 

The  Court:  Yes.  Break  the  seal.  You  may  open 
it. 

Mr.  Brett:  Here  they  are.  The  record  discloses, 
your  Honor,  that  in  the  envelope,  the  seal  of  which 
I  have  just  broken  with  the  court's  permission,  is  a 
stipulation  to  take  the  depositions  of  Arthur  J. 
Seale  and  Crystal  B.  Scale,  before  C.  H.  Higer,  a 
notary  public  in  and  for  the  County  [22]  of  Gem, 
State  of  Idaho,  and  the  original  depositions  taken 
pursuant  thereto  before  Mr.  Higer,  of  Arthur  J. 
Seale,  a  witness  produced  on  behalf  of  Bartholo- 
mae  Corporation,  the  plaintiff,  and  I  find  in  this 
instance,  your  Honor,  that  the  depositions  are  di- 
vided into  two  parts;  one  is  the  portion  which  are 
the  direct  interrogatories  on  the  part  of  the  plain- 
tiff, and  the  second  portion,  before  the  same  notary 
at  the  same  time  and  the  same  witness  are  the 
cross-interrogatories  by  the  Government;  and  then 
there  is  also  the  deposition  before  the  same  notary 
of  Mrs.  Seale,  there  being  no  cross-interrogatories 
insofar  as  she  is  concerned. 

Would  it  be  convenient  if  I  would  read  the  ques- 
tions and  ask  counsel  to  take  the  stand  and  give 
the  answers?  Is  that  satisfactory? 

The  Court:  Very  well.  Either  way,  whichever 
way  you  want  to  do  it. 

Mr.  Brett :  I  am  proceeding  first  with  the  direct 
examination  of  the  witness  Arthur  J.  Seale : 
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(Whereupon,  the  deposition  of  Mr.  Arthur 
J.  Seale  was  read  on  behalf  of  the  plaintiff,  as 
follows:) 

DEPOSITION  OF  ARTHUR  J.  SEALE 

Direct  Examination 

''Q.     What  is  your  name? 
A.     Arthur  J.  Seale. 
Q.     Where  do  you  now  reside? 
A.     412  Tenth  Avenue  North,  Nampa,  Idaho.  [23] 
Q.     Where  did  you  reside  during  October  and 
November  of  1951? 

(Please  give  the  name  of  the  ranch  and  de- 
scribe its  location.) 

A.  Fish  Creek  Ranch,  Eureka,  Eureka  County, 
Nevada. 

Q.     By  whom  were  you  employed  at  that  time  ? 

A.     Bartholomae  Corporation. 

Q.  In  what  capacity  were  you  employed  during 
those  months  ? 

A.     Superintendent  of  the  Bartholomae  ranches. 

Q.  When  did  you  first  commence  your  residence 
at  the  'Fish  Creek  Ranch'? 

"A.  July  15,  1951.  About  that.  I  went  on  the 
payroll  the  fifteenth.  I  don't  remember  exactly  when 
I  moved  to  the  ranch.  Went  on  the  payroll  the  15th 
of  July,  1951. 

Q.  Did  you  reside  there  continuously  thereafter 
until  your  employment  by  Bartholomae  Corporation 
terminated  ?  A.     Yes. 

Q.     When  was  that?  A.     July  15,  1952. 


United  States  of  America  53 

(Deposition  of  Arthur  J.  Seale.) 

Q.  What  occupation  was  carried  on  at  the  'Fish 
Creeek  Ranch'  during  the  period  in  which  you  were 
superintendent?  [24]  A.     Raising  of  cattle. 

Q.  How  many  improved  buildings  were  there  at 
the  headquarters  of  the  ranch  during  the  period  of 
your  residence  there? 

A.     Ten  or  twelve  buildings. 

Q.     Please  describe  them  briefly  as  to : 

(a)  The  location  of  each  with  reference  to 
the  entrance  to  the  ranch  headquarters  and  the 
center  roadway ; 

(b)  Their  commonly  used  names. 

A.  Go  in  on  the  left  side  of  the  road.  The  first 
building  was  the  light  plant  and  the  pumphouse. 
Next  was  the  office  building  and  our  living  quarters. 
Next  one  was  the  cook  house,  and  then  a  bunk  house. 
Next  was  the  saddle  room  and  the  next  was  the 
saddle  horse  barn.  Next  was  the  warehouse  and 
then  the  work  horse  barn  off  the  road  and  the  ma- 
chine shed,  and  then  the  Sara  cottage.  Then  going  in 
again,  across  the  road  directly  opposite  tlie  piiinp- 
house  and  the  light  plant  was  the  Bartholomae  cot- 
tage, and  next  was  the  garage,  and  then  another 
truck  garage  or  machine  shed.  There  is  a  chicken 
house  across  the  road  from  the  work-horse  barn. 
Corrals  around  both  barns. 

Q.  Do  you  remember  two  occasions  when  these 
buildings  were  shaken  in  either  October  or  Novem- 
ber of  1951?  [25]  A.    Yes. 

Q.     What  were  the  dates  thereof? 
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A.     I  don't  know.  I  don't  remember. 

Q.  Had  you  received  a  shipment  of  cattle  just 
before  the  first  shaking  occurred? 

A.     That  is  right. 

Q.  Please  describe  what  happened  and  where 
you  were  when  the  first  shaking  occurred? 

A.  Well,  we  were  bringing  cattle  up.  We  had 
about  200  or  250,  I  don't  know  exact  number,  and 
we  were  putting  them  into  the  corral  for  vaccina- 
tion for  Brucillosis  and  Tuberculosis.  Just  as  we 
were  about  to  go  into  the  gate  the  blast  went  off,  and 
the  cattle  whirled  and  ran  to  the  back  of  the  field 
to  the  fence,  and  the  fence  back  there  stopped  them. 
Approximately  an  eighth  of  a  mile,  I  would  say,  and 
we  couldn't  stop  them.  Five  or  six  men  trying  to 
stop  them,  but  couldn't  stop  them  until  they  got  to 
the  fence." 

Mr.  Weisz:  Your  Honor,  I  will  move  to  strike 
the  answer  to  that  question  on  the  ground  it  is  ir- 
relevant and  immaterial  and  no  foundation  has  been 
laid. 

Mr.  Brett:  I  would  like  to  ask  that  the  court 
defer  ruling  on  that  until  I  can  read  Mrs.  Scale's 
deposition.  Mrs.  Seale  was  apparently  the  one  that 
was  able  to  give  it.  This,  I  think,  is  relevant  and 
material  as  to  what  occurred.  It  is  [26]  true  the  wit- 
ness did  not  say  he  coTild  fix  the  time  except  he 
knew  about  the  occasion  in  October  and  November. 

Mr.  Weisz :  If  it  meets  with  the  approval  of  the 
court,  I  could  make  a  composite  motion  after  the 
depositions  of  the  Scales  have  been  read. 


United  States  of  America  55 

(Deposition  of  Arthur  J.  Seale.) 
The  Court :     Very  well. 

(The  reading  of  the  deposition  of  Mr.  Arthur 
J.  Seale  was  resumed  as  follows:) 

*'Q.  Please  describe  what  happened  when  the 
second  shaking  occurred. 

A.     Nothing  that  I  know.  Just  a  jar. 

Q.  Had  you  had  any  extremely  cold  weather  up 
to  the  time  when  the  last  of  these  shakings  oc- 
curred ? 

A.  I  don't  know.  I  don't  remember  when  it  was. 
I  just  remember  the  first  one  was  in  late  October 
or  November,  but  the  second  I  don't  remember  when 
it  was.  Seems  like  the  next  spring.  I  don't  know 
exactly  when  it  was.  I  don't  know  when  the  last  one 
occurred.  I  think  it  was  in  the  spring,  and  I  think 
we  had,  but  I  am  not  sure. 

Q.  What  was  the  lowest  temperature  up  to  that 
time  and  during  that  Fall?  A.     I  don't  know. 

Q.  In  the  course  of  your  duties  as  superintend- 
ent had  you  observed  the  conditions  of  the  interiors 
of  the  [27]  ranch  headquarters  buildings  which  you 
have  previously  described  before  they  were  shaken 
in  the  manner  you  have  just  described"? 

A.  Yes,  with  the  exception  of  the  Bartholomae 
cottage. 

Q.  Had  there  been  an  inspection  of  these  build- 
ings as  of  April,  1951,  and  if  so,  by  whom? 

A.  I  heard  that  there  had  been  one,  but  I  wasn't 
there.  I  don't  know  the  insurance  company.  I  don't 
know." 

Mr.  Brett:     May  I  explain  parenthetically  that 
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you  will  find  in  some  of  these  depositions,  that  coun- 
sel not  having  full  information,  asked  certain  ques- 
tions which,  of  course,  couldn't  be  answered.  In 
other  words,  I  wasn't  aware  at  that  time  of  the 
limitations  that  these  parties  had,  but  I  think  the 
only  thing  we  can  do  is  proceed  with  the  depositions. 
Mr.  Weisz:  There  will  be  no  objection,  your 
Honor,  as  to  inspection. 

(The  reading  of  said  deposition  of  Mr.  Ai'- 
thur  J.  Seale  was  resumed  as  follows:) 

"Q.  What  was  the  condition  of  the  walls  and 
ceilings  in  the  interior  of  the  headquarters  build- 
ings of  the  ranch  before  such  shakings? 

A.  Well,  I  presume  the  office  building  would  be 
the  one  they  call  the  headquarters  buildings.  They 
were  [28]  good.  The  condition  was  good. 

Q.  What  was  the  condition  of  the  walls  and  ceil- 
ings thereof  after  you  had  returned  from  the  area 
where  the  cattle  had  stampeded  and  immediately 
after  the  shaking? 

A.  There  were  cracks  in  the  plaster  and  in  the 
ceilings. 

Q.  Did  you  have  any  information  from  any 
source  that  the  United  States  was  going  to  conduct 
atomic  bomb  tests  at  its  experimental  station  in 
Southern  Nevada  before  the  occurrence  of  the  shak- 
ing and  air  movement  which  you  have  described  ? 

A.     Yes,  it  was  in  the  Ely  paper. 

Q.     What  was  your  information? 

A.     That  they  were  going  to  set  off  a  bomb. 
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Q.     What  was  its  source  ? 

A.  Frenchman's  Flat.  That  is  where  they  had 
the  atomic  tests  out  of  Las  Vegas. 

Q.  Do  you  know  of  anything-  which  occurred 
on  the  date  when  the  cattle  stampeded  and  on  the 
date  of  the  second  shaking,  except  the  atomic  ex- 
plosions by  the  United  States  in  Southern  Nevada, 
which,  in  your  opinion,  could  have  caused  such  dam- 
age?" 

Mr.  Weisz:  I  will  object  to  that  question,  your 
Honor,  as  calling  for  a  conclusion  of  the  witness 
and  calling  for  [29]  expert  testimony  without  a 
showing  that  the  witness  has  the  requisite  back- 
ground to  answer. 

Mr.  Brett :  I  think  that  is  a  relevant  and  proper 
question  on  that,  concerning  the  nature  of  it.  I  think 
any  witness  is  capable  of  forming  an  opinion  as  to 
whether  there  was  any  factor,  to  his  knowledge, 
which  would  cause  a  thing.  That  isn't  something 
that  would  require  specialized  knowledge. 

The  Court:  What  was  the  stipulation  that  was 
entered  into  at  the  time  of  the  taking  of  this  depo- 
sition, any,  in  connection  with  objections? 

Mr.  Brett :  Yes,  your  Honor.  I  will  read  it. 

The  Court:     With  respect  to  objections? 

Mr.  Weisz:  I  think  the  clerk  has  the  stipula- 
tion there.  It  is  along  at  the  bottom  of  the  first  page 
and  at  the  top  of  the  second,  I  believe,  your  Honor. 

The  Court:     I  think  it  will  be  sustained. 

(The   reading   of  said   deposition   was   con- 
tinued as  follows:) 
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"Q.  Did  you  meet  Mr.  John  L.  Norwood,  a  gen- 
eral contractor  from  Los  Angeles  County,  Califor- 
nia, when  he  visited  and  inspected  the  Fish  Creek 
Ranch  buildings  on  September  18,  1951  ? 

A.     Yes. 

Q.  Did  you  inspect  and  observe  the  condition 
of  the  ranch  headquarters  buildings  during  his  in- 
spection [30]  thereof?  A.     Yes. 

Q.  Was  there  any  difference  between  the  condi- 
tion of  the  headquarters  buildings  as  they  were  on 
the  day  they  were  shaken  and  damaged  and  just 
before  they  were  shaken,  and  the  condition  thereof 
when  inspected  by  Mr.  Norwood  on  September  18, 
1951? 

A.  There  was  a  difference  after  they  were 
shaken,  yes. 

Q.  Do  you  recall  when  the  headquarters  build- 
ings of  the  Fish  Creek  Ranch  were  inspected  by 
Mr.  Norwood  and  by  Mr.  Robert  W.  Millard,  a 
civil  engineer  from  Ely,  Nevada,  on  May  30,  1952? 

A.     Yes. 

Q.  Did  you  inspect  and  observe  the  condition  of 
said  buildings  on  that  day  ? 

A.     Yes,  I  was  with  them. 

Q.  Was  there  any  difference  between  the  con- 
dition of  those  buildings  right  after  they  were 
shaken  and  their  condition  on  May  30,  1952? 

A.     No,  I  don't  think  so. 

Q.  During  the  time  while  you  were  superintend- 
ent at  the  Fish  Creek  Ranch  was  there  maintained, 
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as  a  part  of  its  regular  operations,  equipment  which 

recorded  weather  conditions'?  [31] 

A.     Yes. 

Q.     What  matters  did  it  record? 

A.  The  weather  conditions;  high  temperature 
and  low  temperature ;  precipitation. 

Q.  In  the  regular  coui'se  of  business  were  either 
the  originals  or  copies  of  such  records  forwarded 
to  Bartholomae  Corporation  at  its  Fullerton,  Cali- 
fornia, office?  A.     No.  Not  to  my  knowledge. 

Q.  Were  such  weather  records  made  and  so  re- 
corded during  all  of  October,  1951  ?  A.     Yes. 

Q.  Do  you  have  any  interest  in  the  outcome  of 
this  lawsuit?  A.     No,  I  don't." 

Mr.  Brett:  Now,  I  assume  that  the  cross-exami- 
nation should  be  offered. 

Mr.  Weisz :     I  think  so. 

Mr.  Brett:  And  also  requested  by  the  Govern- 
ment. Unless  there  is  some  objection  we  will  pro- 
ceed in  the  same  manner. 

The  Court :     Yes,  you  may  proceed. 

(Whereupon,  the  cross-interrogatories  and 
answers  thereto  of  the  witness  Arthur  J.  Seale 
were  read  as  follows:) 

"Q.  How  many  improved  buildings  were  there 
on  [32]  the  ranch  during  the  period  of  October  and 
November  of  1951,  other  than  those  previously  de- 
scribed % 

A.     I  don't  think  there  were.  No,  that  is  all. 

Q.     Please  describe  them  briefly,  if  any,  as  to : 


60  Bartholomae  Corporation  vs. 

(Deposition  of  Arthur  J.  Seale.) 

a.  Type  of  construction. 

b.  Location. 

c.  And  commonly  used  names. 

A.  They  were  well  constructed  buildings.  Had 
slate  roof  and  siding  and  all  plastered. 

Q.  Were  these  buildings,  if  any,  shaken,  to  your 
knowledge,  in  either  October  or  November  of  1951  ? 

A.     Yes. 

Q.  If  so,  what  were  the  dates  on  which  they 
were  shaken?  A.     I  don't  know. 

Q.  Did  you  inspect  these  buildings  prior  to  Oc- 
tober or  November  of  1951,  and  what  was  the  date 
on  which  you  inspected  them? 

A.  Well,  I  don't  remember  the  dates,  but  I 
went  over  them.  I  believe  with  Mr.  Norwood.  I 
think  he  is  the  guy.  So  many  of  them,  but  I  think 
that  that  is  the  guy. 

Q.  What  was  their  condition  at  the  time  of  your 
inspection?  A.     Good.  [33] 

Q.  Did  you  inspect  those  buildings  after  or  dur- 
ing October  or  November  of  1951,  and  on  what 
dates  ? 

A.  After  the  damage  I  looked  over  all  of  them ; 
shortly  after  the  damage  was  done ;  the  explosion. 

Q.  What  was  the  condition  of  the  buildings  at 
that  time? 

A.  The  plaster  was  cracked  in  most  of  them ;  in 
the  office  building  and  then  the  bunk  house  and  the 
Bartholomae  cottage,  and  I  don't  remember  too 
much  about  the  cook  house.  I  think  there  was  a 
crack  or  two  in  there,  in  it. 
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Q.  What  type  of  equipment  was  used  at  Fish 
Creek  Ranch  to  record  weather  conditions  ? 

A.  It  was  a  government  weather  rig.  I  don't 
know.  Had  a  man  there  to  read  it.  I  never  had  any- 
thing to  do  with  it.  It  recorded  precipitation  and 
cold,  etc. 

Q.  Who  took  recordings  from  the  equipment 
during  the  years  1950  and  1951? 

A.     Gents  Martiletti. 

Q.     In  what  capacity  was  he  or  she  employed? 

A.     He  was  the  chore  man. 

Q.  Where  was  the  equipment  located  on  the 
ranch  ? 

A.  Between  the  office  building  and  the  cook 
house. 

Q.  With  regard  to  the  shakings,  did  you  know 
the  cause  of  such  shakings?"  [34] 

Mr.  Weisz:  I  will  object  to  it.  I  can't  object 
to  my  own  question. 

"A.     Well,  I  figured  it  was  the  atomic  bomb." 

Mr.  Weisz:  I  will  move  to  strike,  your  Honor, 
as  being  unresponsive  to  the  question. 

The  Court:     It  may  go  out. 

Mr.  Brett:  If  the  court  please,  I  think  that  is 
an  answer  to  the  question. 

The  Court:  Under  no  circumstances  would  such 
testimony  have  any  probative  value.  He  says  he 
thinks  it  was  the  atomic  bomb.  He  is  guessing. 

"Q.     Can  you  state  where  the  shaking  occurred? 

A.    I  suppose  all  over  Nevada." 

Mr.  Brett:     Are  you  making  objection? 
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Mr.  Weisz:     No. 

"Q.  Do  you  know  whether  there  was  shaking 
within  a  distance  of  100  feet,  500  feet,  1,000  feet, 
1,500  feet,  or  2,000  feet,  and  in  which  direction 
from  the  headquarters  of  the  ranch  *? 

A..  Yes,  in  all  those  distances  and  all  those  direc- 
tions." 


Mr.  Brett:  Now,  I  am  offering  the  deposition 
of  Mrs.  Seale,  whose  name  is  Chrystal  B.  [35] 
Seale : 

(The  plainti:ff's  witness  Mrs.  Chrystal  B. 
Scale's  deposition  was  thereupon  read  as  fol- 
lows.) 

DEPOSITION  OF  CHRYSTAL  B.  SEALE 

Direct  Examination 

"Q.     What  is  your  name? 
A.     Chrystal  B.  Seale. 
Q.     Where  do  you  now  reside? 
A.     412  Tenth  Avenue  North,  Nampa,  Idaho. 
Q.     Where  did  you  reside  during  October  and 
November  of  1951  ? 

(Please  give  the  name  of  the  Ranch  and  de- 
scribe its  location.) 

A.  At  Bartholomae  Fish  Creek  Ranch,  Eureka, 
Nevada,  out  of  Eureka. 

Q.     By  whom  were  you  employed  at  that  time? 
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A.     Bartholomae  Corporation. 

Q.  In  what  capacity  were  you  employed  during 
those  months  ? 

A.  I  was  employed  as  office  clerk  and  ranch 
hostess. 

Q.  When  did  you  first  commence  your  residence 
at  the  'Fish  Creek  Ranch'? 

A.  When  Mr.  Seale  took  the  superintendentship. 
I  believe  we  arrived  at  the  ranch  about  22nd  of 
July,  1951. 

Q.  Did  you  reside  there  continuously  thereafter 
until  your  employment  by  Bartholomae  Corporation 
terminated?  [36]  A.     I  did. 

Q.    When  was  that? 

A.     It  was  on  July  15,  1952. 

Q.  What  occupation  was  carried  on  at  the  'Fish 
Creek  Ranch'  during  the  period  in  which  you  were 
employed  ? 

A.  Cattle  raising  and  general  ranching,  I  pre- 
sume. 

Q.  How  many  improved  buildings  were  there  at 
the  headquarters  of  the  ranch  during  the  period  of 
your  residence  there? 

A.  I  would  say  there  were  ten  or  twelve.  I  don't 
know  exactly. 

Q.  Please  describe  them  briefly  as  to :  (a)  the  lo- 
cation of  each  with  reference  to  the  entrance  to 
the  ranch  headquarters  and  the  center  roadway; 
and  (b)  their  commonly  known  names. 

A.  Entering  the  gateway  on  the  left  would  ])e 
the  power  house,  pump  house  and  so  on,  and  then 
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would  be  the  ofi&ce  building,  which  consisted  of  our 
quarters  and  guest  rooms,  and  then  would  be  the 
mess  hall,  cook's  quarters,  and  then  would  be  the 
bunk  house,  and  next  would  be  a  little  tack  room, 
and  then  would  be  a  saddle  horse  barn,  and  then — 
I  will  start  at  the  entrance  again  and  go  down  the 
righthand  side.  On  the  righthand  side  would  be  the 
Bartholomae  cottage,  and  then  would  be  a  garage, 
and  next  would  be  the  machine  shop  and  [37]  ma- 
chine sheds,  or  some  of  the  machine  sheds,  and  then 
I  believe  would  be  the  granary;  and  then  the  road- 
way turns  to  the  right  and  on  the  righthand  side 
would  be  a  chicken  house  and  another  machine  shed, 
and  on  the  left  would  be  a  work  horse  barn;  and 
then  up  off  the  roadway  to  the  right  would  be  what 
they  called  Sara  Cottage.  I  believe  that  is  all  the 
buildings  that  I  can  name. 

Q.  Do  3^ou  remember  two  occasions  when  these 
buildings  were  shaken  in  either  October  or  Novem- 
ber of  1951  ?  A.     Yes. 

Q.     What  were  the  dates  thereof? 

A.  One  was  the  latter  part  of  October  and  the 
other  was  the  first  part  of  November.  I  am  not  ex- 
actly certain  of  those  dates.  For  some  reason  or 
other  T  didn't  put  them  down  on  our  daily  work 
report.  However,  I  think  the  last  date  was  Novem- 
ber 5,  1951,  I  think  was  the  second  shaking. 

Q.  Please  describe  what  happened  and  where 
you  were  when  the  first  shaking  occurred. 

A.  I  was  in  the  office  building,  and  well,  it  was 
just  a  shaking  something  like  an  earthquake  would 
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be.  Windows  rattled  and  one  of  the  doors  swung 

back  and  forth.  That  was  about  all  I  noticed  [38] 

then. 

Q.  Please  describe  what  happened  when  tlie 
second  shaking  occurred? 

A.  That  was  more  intense  shaking.  In  fact,  I 
was  sorting  the  ranch  laundry  and  I  had  just  got- 
ten it  started  and  had  just  reached  for  a  pencil  off 
the  desk  when  the  shake  came,  and  I  may  possibly 
have  been  off  balance,  but  I  wasn't  in  a  stooped  po- 
sition, but,  however,  it  was  intense  enough  it  threvv' 
me  into  the  laundry.  I  was  not  hurt  but  just  merely 
unbalanced  me  that  much.  At  that  time  I  didn't 
know  what  it  was.  I  knew  that  we  were  going  to 
have  the  atomic  test.  I  got  immediately  up  and  ran 
out  on  the  porch  and  looked  around,  and  to  the 
south  and  southwest,  and  to  the  southwest  could  see 
the  dust  mushrooming  up  over  the  mountain. 

Q.  Had  you  had  any  extremely  cold  weather 
up  to  the  time  when  the  last  of  these  shakings  oc- 
curred ? 

A.  Not  at  that  time,  no.  We  had  much  extreme 
cold  weather  before  spring  came,  but  speaking  as 
of  November  5th,  no,  we  had  not  had  any  intense 
cold  weather. 

Q.  What  was  the  lowest  temperature  up  to  that 
time  and  during  that  Fall  ? 

A.     I  can't  say  offhand. 

Q.  In  the  course  of  your  duties  as  an  employee 
on  the  ranch  had  you  observed  the  conditions  of 
the  [39]  interiors  of  the  ranch  headquarters  build- 
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ings  which  you  have  previously  described  before 
they  were  shaken  in  the  manner  you  have  just  de- 
scribed ? 

A.  I  had  been  through  all  the  buildings,  yes,  and 
saw  their  conditions. 

Q.  Had  there  been  an  inspection  of  these  build- 
ings as  of  April,  1951,  and  if  so,  by  whom  ? 

A.  Well,  from  the  insurance  and  so  on  must 
have  been  carried  on  them,  and  knowing  Mr.  Bar- 
tholomae's  thoroughness  I  would  say  yes,  but  I 
don't  know  of  any.  I  was  not  at  the  ranch  until 
after  April  1,  1951." 

Mr.  Brett:  Of  course,  I  realize  that  is  hearsay, 
your  Honor.  I  am  not  offering  that. 

Mr.  Weisz :     There  is  no  objection  to  it. 

Mr.  Brett: 

"Q.  What  was  the  condition  of  the  walls  and 
celings  in  the  interior  of  the  headquarters  buildings 
of  the  ranch  before  such  shakings  ? 

A.     They  were  very  good. 

Q.  What  was  the  condition  of  the  walls  and  ceil- 
ings thereof  immediately  after  the  shaking? 

A.  There  were  little  hairline  cracks  started 
coming,  and  one  place  in  the  office  building  very 
close  to  where  I  was  there  was  little  sifting  of  plas- 
ter powder  sifted  down  immediately  after  that. 
However,  [40]  no  chipping  or  anything  like  that. 
Later  on  there  was  a  small  bulging,  not  too  much. 
Were  a  lot  of  cracks. 

Q.  Did  you  have  any  information  from  any 
source  that  the  United  States  was  going  to  conduct 
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atomic  bomb  tests  at  its  experimental   station   in 
Southern  Nevada  before  the  occurrence  of  the  shak- 
ing and  air  movement  which  you  have  described  *? 

A.  Well,  naturally,  we  had  all  read  about  it  in 
the  newspaper,  Nevada  State  Journal  and  Ely 
papers. 

Q.     What  was  your  information? 

A.     Newspapers. 

Q.     What  was  its  source? 

A.     Newspapers. 

Q.  Do  you  know  of  anything  which  occurred  on 
the  dates  when  the  headquarters  buildings  were 
shaken  as  you  have  described,  except  the  atomic 
explosions  by  the  United  States  in  Southern  Ne- 
vada which,  in  your  opinion,  could  have  caused 
such  damage?" 

Mr.  Weisz :  That  is  the  same  question  previously 
objected  to  as  to  Mr.  Seale  and  I  will  make  the 
same  objection,  that  it  calls  for  a  conclusion  of  the 
witness. 

The  Court:    Objection  sustained. 

Mr.  Brett:  Your  Honor,  may  we  for  the  record 
read  the  answer  so  we  will  have  the  answer  in  the 
record?  [41] 

The  Court:    Yes. 

Mr.  Brett:  Understanding,  of  course,  that  your 
Honor  has  ruled.  Would  you  read  the  answer? 

Mr.  Weisz:     ''A.     None  that  I  know  of." 

I  might  state  we  did  not  read  into  the  record  the 
answer  of  Mr.  Seale  which  was  to  the  same  effect. 

Mr.  Brett:     Thank  you. 
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*'Q.  Did  you  meet  Mr.  John  L.  Norwood,  a  gen- 
eral contractor  from  Los  Angeles  County,  Califor- 
nia, when  he  visited  and  inspected  the  Fish  Creek 
Ranch  buildings  on  September  18,  1951  ? 

A.     I  did. 

Q.  Did  you  inspect  and  observe  the  condition  of 
the  ranch  headquarters  buildings  during  his  inspec- 
tion thereof? 

A.  Other  than  the  cook  house  and  the  office 
building.  No,  I  wasn't  with  him  on  his  tour  of  in- 
spection, other  than  the  cook  house  and  office  build- 
ing. I  knew  their  condition. 

Q.  Was  there  any  difference  between  the  condi- 
tion of  the  headquarters  buildings  as  they  were  on 
the  day  they  were  shaken  and  damaged  and  just 
before  they  were  shaken,  and  the  condition  thereof 
when  inspected  by  Mr.  Norwood  on  September  18, 
1951? 

A.  I  would  take  this  had  there  been  any  differ- 
ence [42]  between  the  buildings  between  the  time 
Mr.  Norwood  was  there  and  just  before  the  time 
of  the  atomic  explosion.  I  would  say  that  before 
the  shock  came  the  buildings  were  in  the  same  con- 
dition they  were  in  at  the  time  Mr.  Norwood  in- 
spected them  on  September  18th.  However,  there 
were  cracks,  etc.,  after  they  were  shaken. 

Q.  Do  you  recall  when  the  headquarters  build- 
ings of  the  Fish  Creek  Ranch  were  inspected  by 
Mr.  Norwood  and  by  Mr.  Robert  W.  Millard,  a  civil 
engineer  from  Ely,  Nevada,  on  May  30,  1952? 

A.     Yes. 
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Q.  Did  you  inspect  and  observe  the  condition  of 
said  buildings  on  that  day  ? 

A.  Yes,  I  went  through  them  at  first  with  them, 
but  I  didn't  inspect  when  the  atomic  inspector  came 
up  and  inspected  them  again.  Mr.  Seale  was  with 
them,  but  in  the  morning  I  did  go  in  with  Mr.  Bar- 
tholomae  and  Mr.  Millard  and  Mr.  Norwood,  be- 
cause Mr.  Seale  was  not  at  the  ranch,  and  I  went 
in  and  showed  them  the  cracks,  etc.,  in  the  build- 
ings, and  showed  them  generally  how  the  cracking 
was. 

Q.  Was  there  any  difference  between  the  condi- 
tion of  those  buildings  right  after  they  were  shaken 
and  their  condition  on  May  30,  1952  %  [43] 

A.  None,  other  than  that  maybe  some  of  the 
cracks  had  widened  slightly. 

Q.  Do  you  have  any  interest  in  the  outcome  of 
this  lawsuit? 

A.     Absolutely  none  whatsoever." 

The  Court:  Read  the  question  on  which  the 
Court  deferred  ruling. 

Mr.  Weisz:  What  we  did,  your  Honor,  I  asked 
to  make  a  general  objection  which  goes  to  several 
questions  and  if  I  may  again  state  that  objection 
very  fully  at  this  point. 

The  Court:     Very  well. 

Mr.  Weisz:  I  will  object  to  the  questions  and 
answers  and  move  to  strike  them,  that  is,  of  Mr.  and 
Mrs.  Seale  with  respect  to  the  shakings. 

With  regard  to  Mr.  Seale,  it  is  apparent  that  he 
did  not  know  when  these  shakings  occurred.  As  to 
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him  I  think  it  is  sure  the  matter  related  by  him  is 
both  immaterial  and  irrelevant  and  that  no  founda- 
tion has  been  laid.  There  is  no  connection  with  this 
case  of  the  shakings,  if  there  were  shakings  in  the 
air. 

With  regard  to  Mrs.  Seale,  the  question  is  not  so 
clear.  Mrs.  Seale  states  that  there  was,  as  best  she 
recalls,  a  shaking  on  November  5,  1951,  but  does  not 
recall  the  prior  shaking.  As  to  November  5th,  she 
apparently  was  not  certain. 

I  will  call  the  Court's  attention  to  the  fact  that 
there  [44]  was  no  time  of  day  set  when  this  hap- 
IDened. 

The  only  connection  at  all  with  the  atomic  tests 
is  the  testimony  of  Mrs.  Seale  that  after  the  second 
shaking,  the  November  5th  shaking,  she  went  out 
on  the  porch  and  she  saw  the  dust  mushrooming. 
Of  course,  the  word  "mushrooming"  has  a  new  sig- 
nificance in  our  language,  but  I  submit  that  the 
term  does  not  denote,  without  further  explanation, 
that  characteristic  mushrooming  of  an  atomic  deto- 
nation. Therefore,  there  is  no  foundation  to  connect 
the  shaking  with  the  atomic  explosion. 

The  Court :     The  motion  is  denied. 

You  are  referring  now  to  a  matter  of  the  ques- 
tion of  admissibility.  The  question  as  to  how  much 
weight  is  to  be  given  to  it  is  another  question.  It  is 
not  too  remote,  and  therefore  it  is  admissible. 

We  will  take  a  five-minute  recess. 

(Recess.) 
Mr.  Brett:     If  the  Court  please,  during  the  re- 
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cess  I  have  consulted  with  the  Government  counsel 
in  reference  to  the  depositions  themselves.  Of 
course,  the  portions  that  have  been  admitted  in  evi- 
dence are  now  in  evidence  through  the  reading  of 
them,  but  as  a  convenience  to  the  Court,  and  if  the 
Court  will  permit,  I  will  offer  the  depositions  as  ex- 
hibits for  identification.  So,  if  it  should  develop 
that  you  should  desire  to  examine  them  prior  to 
having  the  record  written  up,  [45]  you  will  have 
the  questions  and  answers  available  to  you.  So  I 
will  offer  the  depositions  of  Arthur  J.  Scale,  both 
direct  and  cross-examination,  as  Plaintiff's  Exhibit 
No.  3  for  identification,  and  the  deposition  of 
Chrystal  Scale  as  Plaintiff's  Exhibit  No.  4  for  iden- 
tification, and  for  that  limited  purpose,  it  being 
understood  that  the  offer  is  made  with  the  knowl- 
edge that  the  text  is  in  the  record  to  the  exteiit 
permitted  by  the  Court. 
The  Court:     Very  well. 

(Said  depositions  were  marked  as  Plaintiff's 
Exhibits  Nos.  3  and  4,  respectively,  for  iden- 
tification.) 

Mr.   Brett:     I  will   ask  Mr.   Millard  to  resume 
the  stand. 
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a  witness  called  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  duly  sworn,  resumed  the 
stand,  and  further  testified  as  follows: 

Direct  Examination 
(Continued) 

Mr.  Brett:  At  this  time  I  will  offer  in  evidence 
the  chart  which  has  been  marked  Exhibit  No.  2,  for 
illustrative  purposes,  to  illustrate  the  witness'  tes- 
timony. 

Mr.  Weisz:     No  objection,  your  Honor. 

The  Court :     It  will  be  admitted. 

(The  document  previously  marked  Plaintiff's 
Exhibit  2  was  received  in  evidence.) 

By  Mr.  Brett: 

Q.  Now,  Mr.  Millard,  did  you  personally  [46] 
examine  the  various  improvements  at  the  headquar- 
ters of  the  Baii:holomae  Fish  Creek  Ranch  in  the 
spring  of  1952? 

A.     Yes,  in  the  spring  of  1952. 

Q.     And  was  that  in  May  of  1952? 

A.  May  30th,  I  believe  was  the  first  date  of  in- 
spection. 

Q.  And  will  you  state  to  the  Court  who  were 
present  at  the  time  you  made  that  inspection?  J 

A.  I  made  the  inspection  in  conjunction 
with 

Q.     Sir? 

A.  I  was  thinking,  Mr.  Brett,  the  first  inspec- 
tion was  in  conjunction  with  Mr.  Norwood. 
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Q.     That  is  John  L.  Norwood? 

A.     John  L.  Norwood. 

Q.  And  more  recently,  and  in  connection  with 
the  preparation  for  the  trial  of  this  case  did  you 
again  inspect  the  buildings? 

A.  I  inspected  the  buildings  on  more  than  one 
occasion  after  the  original  inspection. 

Q.  Now,  have  you  prepared  to  scale  a  drawing 
illustrating  the  location  of  and  the  length  of  vari- 
ous apertures  or  cracks  in  the  walls  or  the  ceilings 
of  those  buildings? 

A.  Yes,  I  have.  For  clarification,  Mr.  Brett,  I 
inspected  again  on  June  17,  1952.  On  that  occasion 
I  took  my  father,  who  is  a  registered  architect,  who 
holds  Nevada  State  Architect's  License  Number  9, 
to  the  Fish  Creek  Ranch,  [47]  and  together  with 
him,  we  inspected  the  buildings  for  the  second 
time. 

Then,  just  prior  to  the  first  date  of  this  trial, 
and  following  last  fall's  earthquake,  I  again  in- 
spected the  buildings,  and  prior  to  the  trial  I  went 
to  the  ranch  and  prepared  a  detailed  scaled  drawing 
of  several  of  the  ranch  rooms  which  I  have  here  for 
a  court  exhibit. 

Q.  Passing  the  point  for  a  moment,  I  will  ask 
you  this:  Was  there  any  change  in  the  character 
of  the  walls  and  ceilings  from  the  time  of  your  first 
inspection.  May  30,  1952,  and  the  last  inspection 
when  you  made  your  chart  ? 

A.  There  was  no  intensity  in  the  cracking  that 
I  could  observe.  The  cracks,  to  a  certain  degree, 


74  Bartholomae  Corporation  vs. 

(Testimony  of  Robert  W.  Millard.) 
had  accumulated  a  little  dirt,  but  there  was  no  dif- 
ference that  I  could  observe  in  the  intensity  of  the 
cracks. 

Q.  And  did  you  also,  and  in  the  course  of  that 
last  inspection  in  making  those  charts,  accompany 
a  photographer  and  direct  the  taking  of  photo- 
graphs ? 

A.  On  one  of  the  inspections  I  took  a  certi- 
fied photographer  with  me  and  he  photographed 
certain  cracks  at  my  direction. 

Q.     And  while  you  were  present? 

A.     While  I  was  present  there. 

Q.     What  was  the  name  of  the  photographer? 

A.     Irwin  Fehr.  [48] 

Q.     And  where  does  he  have  his  office? 

A.  He  has  a  photographic  business  in  Ely^  Ne- 
vada. 

Q.  Do  you  have  the  chart  that  you  have  re- 
ferred to,  here  ? 

A.     They  are  right  there  on  that  table. 

(The  witness  produces  charts.) 

Q.     Is  there  more  than  one,  Mr.  Millard? 

A.     Yes.  There  are  two. 

Mr.  Brett :  I  will  ask  the  clerk  to  mark  this  next 
chart  w^hich  refers  to  Building  No.  1,  the  Foreman's 
cottage  as  Plaintiff's  Exhibit  No.  5  for  identifi- 
cation. 

(Said  chart  was  marked  as  Plaintiff's  Ex- 
hibit No.  5  for  identification.) 

Mr.  Brett:     May  I  state  to  the  Court  that  I  be- 
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lieve  I  have  disclosed  everything  that  I  am  using 
here  with  the  exception  of  some  temperature 
charts,  which  I  will  later  reach,  to  Government's 
counsel.  If  I  should  be  inaccurate  on  that,  and  if 
you  will  direct  my  attention  to  it,  I  will  first  show 
you  anything  for  inspection.  I  think  we  covered 
those  matters  before  and  I  am  not  taking  any  time 
by  way  of  explanation. 

The  Court:     Very  well. 

Q.  (By  Mr.  Brett):  Now,  Mr.  Millard,  will 
you  state  to  the  Court  what  the  drawing,  which  you 
have  just  placed  on  the  board,  and  which  has  been 
marked  by  the  clerk  as  Plaintiif 's  Exhibit  No.  5  for 
identification,  discloses  *?  [49] 

A.  This  exhibit  shows  all  of  the  cracks  which  I 
was  able  to  find  in  two  identical  bedrooms  of  the 
foreman's  cottage  or  Building  No.  1.  The  building 
is  shown  on  the  plan  here. 

Q.  That  is  Exhibit  No.  2  you  are  now  point- 
ing to*? 

A.  That  is  Exhibit  No.  2.  There  is  a  bedroom  in 
the  northeast  corner  of  the  cottage.  There  is  an 
identical  bedroom  in  the  southeast  corner  of  the 
cottage.  And  I  was  attempting  to  find  out  if  there 
was  a  general  pattern  of  the  cracks  and  also  if  tem- 
perature was  a  factor  in  the  cracking  of  the  plaster ; 
then,  the  bedroom  with  the  greatest  temperature 
change  in  it  should  have  the  greater  number  of 
cracks. 

These  buildings  are  laid  out  nearly  north  and 
south.  The  southeast  bedroom  then  having  the  great- 
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est  temperature  range  would  have  the  greater  num- 
ber of  cracks,  if  temperature  were  a  factor  in  the 
cracking  of  plaster. 

The  upper  drawing  that  I  have  shown  here  is  the 
ceiling  of  the  northeast  bedroom,  the  north  wall, 
the  east  wall,  the  south  wall  and  the  west  wall  laid 
flat  for  diagram  purposes.  If  you  would  cut  that 
and  pick  this  up  (indicating)  this  being  drawn  % 
inch  to  a  foot,  this  is  the  arrangement  of  the  north- 
east bedroom. 

This  likewise  is  the  identical  arrangement  of  the 
southeast  bedroom. 

Q.  Then  I  take  it  the  center  portion  would  be 
the  [50]  ceiling? 

A.  The  center  portion  of  each  of  the  rooms  so 
diagrammed  is  the  ceiling,  the  circle  being  the  light. 

Q.     Are  those  diagrams  to  scale? 

A.  Those  diagrams  are  to  scale,  a  half-inch  to 
the  foot. 

Q.  And  the  diagrams  of  the  crackings  are  to 
scale  ? 

A.    The  diagrams  of  each  crack  are  to  scale. 

Q.  Now,  before  the  month  of  October,  1951,  and 
specifically  before  October  22,  1951,  had  you  been 
in  that  building? 

A.  Pardon  me,  Mr.  Brett.  May  I  clarify  that 
last  answer  of  the  cracks  being  to  scale. 

There  is  no  way  of  telling  the  widths  of  the 
cracks  on  such  a  diagram.  To  that  extent  they  are 
not  to  scale.  Some  of  the  cracks  are  wider  than  the 
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other  cracks.  But  insofar  as  the  pattern,  they  are 

to  scale. 

Now,  will  you  read  the  question  % 
Mr.  Brett :     Please  read  the  question. 

(Pending  question  read.) 

A.  Yes,  I  had  been  in  this  building  prior  to 
1951. 

Q.  Had  you  examined  the  walls  and  the  ceilings 
of  the  property? 

A.  No.  I  had  no  occasion  to  examine  the  walls 
and  ceilings  of  the  buildings. 

Q.  Had  you  observed  any  cracks  in  the  walls 
and  the  [51]  ceilings  of  the  property  at  that  time? 

A.  No.  I  had  observed  no  cracks  in  this  build- 
ing, there  were  none  in  evidence  when  I  was  in  the 
building — glaring  evidence.  I  had  no  reason  to  ex- 
amine the  building  for  cracks. 

Mr.  Brett:  Will  you  take  the  stand  again  for  a 
minute.  We  will  come  back  to  that. 

(The  witness  resumes  the  witness  chair.) 

Mr.  Brett :  Counsel  has  suggested  that  we  might 
enter  into  a  stipulation  as  to  foundation  so  I  will 
ask  the  witness  a  question  on  a  date. 

Q.  When  were  the  photographs  taken,  Mr.  Mil- 
lard? 

A.     May  I  get  my  photographs?  They  are  dated. 

Mr.  Brett:     All  right. 

Mr.  Weisz:  Your  Honor,  as  to  the  photographs, 
the  defense  will  stipulate  that  the  pictures  were 
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properly  taken  by  a  comi:)etent  photographer,  they 
were  taken  at  the  place  they  represent,  as  well  as 
the  camera  can,  of  that  which  the  picture  purports 
to  represent  and  we  will  waive  all  foundational 
questions.  The  only  thing-  we  want  is  to  have  very 
clearly  in  the  record  as  to  the  dates  when  these  pic- 
tures were  taken  as  representing  the  property  at 
that  particular  date. 

The  Court:     Very  well. 

The  Witness:  The  pictures  were  taken  October 
8,  1953. 

The  Court:  Let  us  have  these  pictures  marked 
for  [52]  identification  that  you  are  referring  to. 

Mr.  Brett:  Now,  I  will  ask  the  clerk  to  mark 
this. 

Mr.  Weisz :  Might  I  state,  that  goes  for  any  pho- 
tographs offered  by  the  plaintiff. 

Mr.  Brett:  Will  you  mark  this  photograph  as 
Exhibit  No.  6  for  identification? 

The  Court:  You  can  put  it  right  in  evidence,  in 
view  of  the  stipulation,  if  you  want  to. 

Mr.  Brett:  Well,  I  want  to  have  the  witness  to 
identify  it. 

The  Court:  Is  that  the  one  he  states  was  taken 
on  that  date? 

Mr.  Brett:  All  of  these  were  taken  on  the  same 
date.  I  will  offer  it  in  evidence  as  Exhibit  No.  6, 
but  I  want  the  witness  to  do  some  testifying 
from  it. 

The  Court :     It  will  be  received. 
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(The  photograph  was  received  in  evidence  as 
Plaintiff's  Exhibit  No.  6.) 

Q.  (By  Mr.  Brett)  :  I  show  you  the  photo- 
graph which  has  been  offered  and  received  in  evi- 
dence as  Exhibit  No.  6  and  ask  you  what  it  por- 
trays ? 

May  I  temporarily  stand  here  and  make  notes 
until  I  get  through  with  the  photographs? 

The  Court:     Yes. 

Mr.  Brett :     Thank  you.  [53] 

A.  Exhibit  No.  6  is  a  general  photograph  of  the 
ranch  building  area  looking  northerly,  nearly  due 
north. 

Mr.  Brett:     Will  you  pass  that  to  His  Honor? 

Mr.  Clerk,  will  you  mark  the  next  photograph 
as  Exhibit  No.  7  ? 

(Said    ijhotograph    was    marked    Plaintiff's 
Exhibit  No.  7  for  identification.) 

Mr.  Weisz:  We  will  further  extend  our  stipula- 
tion, your  Honor,  to  the  legends  that  appear  on  the 
backs  of  the  pictures,  which  will  explain  to  some 
extent  from  whence,  from  what  point  the  pictures 
were  taken,  for  what  value  they  may  have  in  clari- 
fying the  record. 

Mr.  Brett:  That  will  be  appreciated.  And  I  will 
so  stipulate,  and  I  won't  have  to  take  the  time  of 
the  witness  on  it  because  it  describes  it. 

The  Court :  Very  well,  and  it  will  be  received  in 
evidence. 
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Mr.  Brett:  I  offer  this  photograph  Exhibit  No. 
7  in  evidence. 

The  Clerk:     Exhibit  No.  7  in  evidence. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  7  in  evidence.) 

Mr.  Brett:    And  hand  it  to  the  court. 

Q.  The  buildings  which  are  referred  to  in  the 
notes  on  the  backs  of  these  photographs  as  the 
Bartholomae  cottage,  [54]  do  they  refer  to  photo- 
graphs of  the  building  which  you  have  illustrated 
as  Building  No.  1  or  foreman's  cottage  on  Ex- 
hibit 2? 

A.  Yes,  foreman's  cottage  and  Bartholomae 's 
cottage,  are  one  and  the  same  building. 

Mr.  Brett:  I  offer  this  photograph,  the  exterior 
of  the  Bartholomae  cottage  as  Exhibit  8. 

The  Court :     It  will  be  received  in  evidence. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  8  in  evidence.) 

Mr.  Brett:  While  this  to  some  extent  is  a  dup- 
licate, I  will  offer  this  as  Exhibit  No.  9,  the  exterior 
of  the  Bartholomae  cottage.  That  is  a  closer  picture. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  9  in  evidence.) 

Q.  (By  Mr.  Brett) :  Now,  is  it  correct,  Mr. 
Millard,  that  some  of  the  photographs  were  taken 
at  a  distance  and  then  a  closer  picture  was  taken 
with  the  camera  so  that  you  were  right  up  against 
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the  subject  matter?  A.     Yes,  that  is  true. 

Mr.  Brett:  I  offer  next  as  Exhibit  No.  10  a 
photograph  of  a  portion  of  a  wall. 

The  Court:     It  will  be  received. 

Mr.  Brett:  It  is  the  east  wall  of  the  southeast 
bedroom.  [55] 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  10  in  evidence.) 

Q.  (By  Mr.  Brett) :  Would  you  show  where 
that  is  on  this  last  drawing,  Mr.  Millard,  the  east 
wall  of  the  southeast  bedroom? 

A.  Would  you  like  me  to  show  where  the  picture 
was 

Q.  No.  On  the  drawing,  Plaintiff's  Exhibit  No.  5 
for  identification? 

A.  The  east  wall  of  the  southeast  bedroom  is  this 
wall  (indicating  on  drawing). 

Q.  In  other  words,  on  this  drawing  north  is  at 
the  top  and  south  is  at  the  bottom? 

A.  And  the  right-hand  is  east  and  the  west  is 
the  left-hand. 

Mr.  Brett:  I  offer  as  Exhibit  No.  11,  a  photo- 
graph, a  closeup  of  the  east  wall  of  the  southeast 
bedroom. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  11  in  evidence.) 

Q.  (By  Mr.  Brett)  :  Will  you  state  to  the 
court  the  purpose  of  having  that  rule  in  that  photo- 
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graph,  Mr.  Millard? 

A.  The  rule  in  the  photograph  was  placed  there 
in  order  to  give  an  idea  of  dimension  against  a 
white  wall. 

Q.  And  that  particular  outline  is  also  shown  in 
your  drawing,  Exhibit  No.  5  ? 

A.     Yes,  it  is  shown  on  that  exhibit.  [56] 

Mr.  Brett:  As  Plaintiff's  Exhibit  No.  12,  I  show 
you  a  photograph  of  the  east  wall  of  the  northeast 
bedroom. 

The  Court:     That  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  12  in  evidence.) 

Mr.  Brett :     I  next  offer  a  closeup  of  the  east  wall 
of  the  northeast  bedroom,  as  Exhibit  No.  13. 
The  Court :     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  13  in  evidence.) 

Mr.  Brett:  May  I  consult  with  counsel  for  just 
a  moment? 

The  Court:     Yes. 

(Discussion  between  counsel  off  the  record.) 

Mr.  Weisz:  The  stipulation  covers  No.  11,  in- 
cluding the  one  following,  which  is  to  be  Plaintiff's 
Exhibit  14. 

Mr.  Brett:  I  will  offer  the  photograph  of  the 
northeast  bedroom,  the  north  wall,  together  with  an 
indication  of  the  force  of  the  cracks  and  the  dimen- 
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sions  thereof  with  reference  to  a  window,  which  is 
on  the  back  of  the  photograph,  as  Exhibit  14. 
The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  14  in  evidence.) 

Mr.  Brett :  I  want  to  ask  the  witness  a  question 
or  two  about  this,  your  Honor,  if  I  may.  May  I 
have  it?  [57] 

Q.  Mr.  Millard,  on  the  back  of  Plaintiff's  Ex- 
hibit No.  14,  there  are  some  illustrations  giving 
courses  and  also  distances.  Were  those  made  by 
you? 

A.  Yes,  these  were  made  at  the  time  the  photo- 
graphs were  taken. 

Q.  And  are  those  courses  and  distances,  that  is 
the  courses,  indicating  the  directions  of  the  cracks, 
and  the  measurements  indicating  the  distances  in 
each  direction?  A.     Yes,  they  are. 

Q.     Were  those  accurate  measurements? 

A.     Yes.  They  are  measured  distances. 

Q.     Taken  by  you  at  the  location? 

A.     That  is  correct. 

Mr.  Brett:     Will  you  hand  that  to  the  court. 

As  Exhibit  No.  15  I  offer  in  evidence  photograph 
of  the  northeast  bedroom  ceiling,  together  with  the 
drawing  on  the  back  of  it. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  15  in  evidence.) 

Q.     (By  Mr.  Brett)  :     Now,  I  ask  you,  Mr.  Mil- 
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lard,  with  reference  to  that,  is  the  drawing  on  the 
back  to  measurement  and  taken  at  the  time  of  the 
photographs  ? 

A.  Yes,  the  distances  indicated  are  measured 
distances. 

Q.  And  indicate  the  courses  and  distances  of 
the  [58]  cracks  in  the  ceiling? 

A.     Yes,  they  do. 

Mr.  Brett:  We  do  not  have  a  closeup  here,  I 
note,  here  of  that  ceiling  photograph. 

I  believe  that  concludes  all  of  the  photographs 
with  reference  to  the  foreman's  building  or  Bar- 
tholomae cottage  which  is  Building  No.  1.  At  this 
time,  and  for  illustrative  purposes,  I  offer  in  evi- 
dence the  drawing  which  has  been  marked  as  Plain- 
tiff's Exhibit  No.  5  for  identification. 

Mr.  Weisz :  To  which  I  will  object,  your  Honor, 
on  the  ground  it  does  not  show  the  condition  of  the 
buildings,  other  than  in  1953,  and  that  of  such 
dates,  that  is  immaterial  and  irrelevant. 

Mr.  Brett:  Well  then,  I  will  ask  the  witness  a 
question : 

Q.  Mr.  Millard,  was  there  any  difference  between 
the  condition  of  the  foreman's  building  or  Bar- 
tholomae cottage  No.  1  between  May  30,  1952,  and 
the  date  on  which  these  photographs  were  taken, 
insofar  as  the  cracks  in  the  walls  and  ceilings  were 
concerned  *? 

A.     I  could  observe  no  difference. 

Mr.  Weisz:  The  objection  is  repeated,  your 
Honor,  and  other  than  that,  it  brings  it  down  to 


United  States  of  America  85 

(Testimony  of  Eobert  W.  Millard.) 
May  of  1952. 

The  Court:  The  objection  is  overruled.  It  will 
be  received. 

(The  drawing  previously  marked  Plaintiff's 
Exhibit  No.  5  was  received  in  evidence.)  [59] 

Q.  (By  Mr.  Brett)  :  Now,  do  you  have  our 
drawing,  Mr.  Millard,  of  another  structure  with 
reference  to  the  cracks'? 

A.  I  prepared  a  second  drawing  showing  the 
cracks  in  identical  bedrooms  in  the  bunkhouse, 
which  is  also  on  the  table  there. 

Q.  Is  this  drawing  that  I  now  show  you  the 
drawing  you  refer  to  ?  A.     Yes. 

Mr.  Brett :  I  ask  the  clerk  to  mark  this  drawing 
as  Plaintiff's  Exhibit  No.  16  for  identification. 

The  Clerk:     No.  16. 

(Said  drawing  was  marked  as  Plaintiff's  No. 
16  for  identification.) 

The  Court:  Are  you  through  with  that  other 
one,  Mr.  Brett  *? 

Mr.  Brett:  Yes.  Well,  we  may  refer  to  it  later. 
T  want  to  put  another  on  top  of  it. 

The  Court :  The  clerk  better  mark  that.  I  think 
that  has  been  received  in  evidence.  You  better  mark 
this  now,  so  you  keep  track  of  it,  the  one  up  there. 

The  Clerk:     It  is  No.  5,  your  Honor,  isn't  it? 

The  Court:     No.  5. 

Q.  (By  Mr.  Brett)  :  Mr.  Millard,  did  you  pre- 
pare the  drawing  which  is  now  on  the  blackboard 
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and  has  been  marked  as  Plaintiff's  Exhibit  No.  16 

for  identification?  [60]  A.     Yes,  I  did. 

Q.     Is  it  prepared  to  scale? 

A.     It  is  to  scale. 

Q.  It  was  prepared  in  the  same  manner  in  its 
layout,  both  as  to  the  dimensions  of  the  buildings 
and  in  the  apertures  such  as  windows,  doors,  et 
cetera,  and  the  plane  used  and  the  designation  of  the 
courses  and  distances  of  anj^  cracks  in  the  walls  or 
ceilings  that  you  had  heretofore  described  you  used 
in  connection  with  Plaintiff's  Exhibit  No.  5? 

A.  It  is  the  same.  This  diagram,  however,  shows 
three  rooms. 

Q.  Now  insofar  as  directions  are  concerned,  does 
the  same  apply  to  this  drawing,  north  is  at  the  top, 
or  what  are  the  directions  on  this  drawing  ? 

A.  This  drawing  is  laid  out  in  accordance  ^\dth 
the  rooms  in  the  building. 

Q.  I  want  to  get  the  compass  directions  just  at 
the  moment.  Which  is  north,  south,  east  and  west? 

A.  Well,  the  right-hand  side  is  north.  This  build- 
ing faces  east. 

Q.  Will  you  take  a  red  pencil  and  put  an  **N" 
upon  Plaintiff's  Exhibit  16  for  identification  show- 
ing the  compass  direction  for  north?  J 

(The  witness  writes  a  red  *'N"  and  draws  a 
lead-line  in  connection  therewith  on  said  ex- 
hibit.) [61] 

Q.     Now,  will  you  briefly  explain  what  the  various 
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indications  are,  what  the  various  lines  show  on  this 

drawing  so  that  the  court  can  identify  them? 

A.  This  is  the  living  room  and  two  bedrooms 
(indicating  on  said  drawing),  the  two  adjacent 
front  bedrooms  of  Building  No.  5  or  the  men's 
bunkliouse  where  the  men  who  work  at  the  ranch 
live. 

This  (indicating  on  said  drawing)  again  is  the 
ceiling  of  the  living  room. 

These  charted  lines  (indicating  on  Exhibit  16) 
represent  wood  wainscotings  that  are  put  on  the 
rooms.  The  area  above  the  wainscoting  is  plastered 
and  the  ceiling  is  plastered.  The  entire  ceiling  of  the 
living  room  is  plastered. 

This  (indicating  on  said  drawing)  again  is  the 
northeast  bedroom.  This  (indicating)  is  the  bed- 
room directly  across  the  hall  from  the  northeast 
bedroom,  the  southeast  bedroom  of  the  bunkhouse. 

Mr.  Brett:  Of  course,  the  word  ''this"  wouldn't 
mean  much  in  the  record,  but  I  note,  and  it  is  true, 
is  it  not,  that  the  drawing  itself  contains  language 
which  describes  each  building? 

A.    I  believe  you  are  right. 

Q.  Up  here,  or  to  the  right  (indicating)  of  each 
particular  building,  is  that  true? 

A.     Of  the  particular  room.  [62] 

Q.  Now,  in  the  course  of  preparation  for  this 
case,  were  photographs  taken  in  connection  with 
this  property? 

A.    Yes.  There  were  photogTaphs  taken  of  the 
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living  room  and  photographs  were  taken  of  both 

bedrooms. 

Mr.  Brett:     Will  you  resume  the  witness  stand? 

(The  witness  returns  to  the  witness  chair.) 

Q.  So  that  we  may  save  time,  will  you  set  out 
from  these  photographs  that  I  hand  to  you,  the  ones 
that  are  applicable  to  the  structure  which  is  illus- 
trated by  Plaintiff's  Exhibit  161 

A.  These  four  photographs  are  of  Building  No. 
5  (indicating  photographs). 

Mr.  Brett :     Please  take  the  others  now. 

Under  the  same  stipulation  with  reference  to 
foundation,  I  am  going  to  offer  the  next  four  photo- 
graphs. As  Plaintiff's  Exhibit  No.  17,  a  photograph 
of  the  east  wall  and  ceiling  of  the  southeast  bed- 
room. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  17  in  evidence.) 

Mr.  Brett:  As  Plaintiff's  Exliibit  No.  18,  a 
photograph  of  the  east  wall  and  ceiling  of  the 
northeast  bedroom. 

The  Court :     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  18  in  evidence.)   [63] 

Mr.  Brett:  As  Plaintiff's  Exhibit  No.  19,  the 
east  or  front  room  ceiling  looking  northwesterly. 

(Said  photograph  was  marked  as  Plaintiff's 
Exhibit  No.  19  for  identification.) 


i 
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Q.  (By  Mr.  Brett) :  I  will  ask  you,  Mr.  Mil- 
lard, to  identify  which  of  the  rooms  that  refers  to, 
before  I  offer  it,  referring  to  your  Exhibit  16  for 
identification. 

A.  This  picture  was  taken  in  the  living  room 
(indicating  on  Exhibit  16). 

The  Court:  What  number  did  you  say?  What  is 
that  number? 

Mr.  Brett :  This  is  No.  19,  that  we  are  now  look- 
ing at. 

The  Witness:  Looking  from  the  lower  left 
toward  the  upper  right  on  the  diagram — correction 
— it  is  northwesterly. 

Q.  (By  Mr.  Brett) :  Of  the  living  room  in 
Building  No.  5,  the  bunkhouse? 

A.     The  bunkhouse. 

Mr.  Brett:     We  will  offer  this. 

Q.     And  it  is  the  ceiling,  is  that  correct? 

A.  The  ceiling  and  west  wall — it  shows  a  portion 
of  the  west  wall. 

Q.  And  a  knife  is  put  there  to  draw  atten- 
tion to 

A.  Yes,  I  placed  the  loiife  there  in  one  of  the 
larger  cracks. 

The  Court:     It  will  be  received.  [64] 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  19  in  evidence.) 

Mr.  Brett :  May  I  explain,  jonv  Honor,  that  this 
property  is  a  long  ways  away  from  here  and  I 
haven't  been  there  for  some  little  time,  so  that  is 


90  Bartholomae  Corporation  vs. 

(Testimony  of  Robert  W.  Millard.) 

the  reason  I  sometimes  have  to  have  my  memory 

refreshed. 

Q.  Now,  as  I  understand  it,  Mr.  Millard,  all  of 
the  cracks  that  are  shown  on  your  drawing  of  May 
30,  1952,  were  on  the  walls  as  shown  in  Exhibit  16 
for  identification? 

A.  As  far  as  I  know,  that  is  true.  They  existed 
the  date  we  made  that  drawing,  which  was  not 
May  30th.  February  25th. 

Q.     That  is  February  25th  of  this  year? 

A,     That  is  right. 

Q.  Now,  were  any  of  those  cracks  there  on  May 
30th  of  1952? 

A.  We  closely  examined  the  buildings  on  May 
30th  of  1952.  However,  on  that  date  no  diagi^amming 
was  done. 

Q.     Well,  what  is  your  opinion? 

A.  My  opinion  is  that  these  identical  cracks 
were  there  on  May  30th. 

Mr.  Weisz:  Your  Honor,  I  will  move  to  strike 
that  last  answer  as  being  the  opinion  of  the  witness 
on  a  matter  as  to  which  his  qualification  as  a 
licensed  civil  engineer  does  not  render  him  an 
expert.  [65] 

Mr.  Brett:  I  haven't  offered  it  on  the  theory  as 
a  civil  engineer.  I  think  that  is  a  matter  of  obser- 
vation. The  man  has  stated  he  had  lived  there. 

The  Court:  If  it  isn't,  then,  the  objection  is 
good.  In  other  words,  the  only  time  an  opinion  is 
admissible  is  as  an  expert's  and,  of  course,  if  you 
don't  offer  it  as  an  expert  opinion,  then,  the  ob- 
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jection  is  good,  and  the  motion  will  be  granted. 

Mr.  Brett:  Well  he  is  an  expert.  He  is  a  civil 
engineer  and  I  will  offer  it  on  that  basis. 

The  Court:  Well,  lay  a  foundation  as  to  why 
you  believe  he  can  make  such  an  estimate  and  give 
such  an  opinion. 

Q.  (By  Mr.  Brett)  :  In  the  course  of  your  ex- 
perience as  a  civil  engineer,  have  you  constructed 
buildings  ? 

A.  We  are  engaged  in  the  design  and  construc- 
tion of  buildings  in  Nevada,  have  been  for  years. 

Q.  And  as  I  understand  it,  you  were  employed 
as  the  engineer  for  this  particular  property  for  a 
period  of  years  ?  A.     That  is  true. 

Q.  In  the  course  of  your  experience  have  you 
had  occasion  to  both  observe  and  to  make  studies 
of  cracks  and  other  disfigurements  in  buildings  and 
their  causes? 

A.  We  have  done  a  great  deal  of  construction 
work,  including  plastering.  We  designed  and  con- 
structed the  City  Hall  at  Ely.  We  supervised  the 
construction  of  the  high  school,  [66]  of  the  court- 
house, of  the  jail,  of  the  county  hospital,  and  we 
have  had  a  lot  of  experience  with  plaster. 

Q.  Were  these  disfigurements  in  this  bunkhouse 
building  readily  visible  to  the  eye? 

A.    Yes. 

Q.  And  had  you  been  in  the  bmikhouse  on  a 
number  of  occasions?  A.    Yes. 

Q.     And  you  made  a  trip  at  the  request  of  the 
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plaintiff  in  this  case  to  inspect  the  buildings  on 

May  30th  of  1952?  A.     I  did. 

Q.  For  the  purpose  of,  among  other  things,  ex- 
amining those  buildings  and  determining  to  what 
extent,  if  any,  they  had  been  damaged? 

A.  To  see  the  extent  and  the  nature  of  the 
damage. 

Q.  And  you  had  occasion  at  that  time  to  ex- 
amine the  walls  and  ceilings  of  this  property? 

A.    Yes. 

Q.  Now,  do  you  have  an  opinion  as  to  whether  or 
not  the  condition  that  you  have  described  in  your 
chart  made  in  February  of  1955,  with  respect  to 
the  cracks  in  the  walls  and  ceilings  was  the  same  as 
it  Avas  when  you  made  your  inspection  on  May  30, 
1952? 

The  Court :  Counsel,  you  are  calling  for  an  opin- 
ion. Now,  his  testimony  should  be  as  to  the  facts. 
He  has  testified  [67]  he  was  there  in  May,  1952,  and 
he  examined  them  there  in  May  of  1952.  That  is  not 
a  matter  of  opinion.  You  are  asking  him  now,  was 
it  the  same  at  this  time  as  it  was  in  May,  1952. 

Mr.  Brett :     I  will  ask  him  that  question. 

The  Court:  He  has  testified  as  to  a  fact.  Either 
it  was  or  it  was  not. 

Q.  (By  Mr.  Brett) :  Was  the  condition,  when 
you  observed  it  and  made  this  chart  in  February, 
1955,  insofar  as  the  cracks  on  these  walls  and  ceil- 
ings in  the  bunkliouse  were  concerned,  the  same  as 
you  observed  it  when  you  made  the  inspection  on 
May  30,  1952? 
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A.  It  was  the  same.  I  could  observe  no  difference 
between  the  inspections  in  May,  May  30th — on  June 
17th  following  both  of  the  Nevada  earthquakes  I 
inspected  the  buildings,  we  took  pictures  on  Octo- 
ber 8th — and  this  date  in  February,  when  the 
charts  were  made,  and  there  was  no  observed  dif- 
ference in  the  cracks  at  that  time — on  any  of  those 
trips. 

Q.  As  I  take  it,  then,  the  only  difference  that 
you  have  in  mind  is  that  you  did  not  measure  the 
cracks  or  detail  them  on  any  drawing  at  a  prior 
time? 

A.  That  is  true,  except  you  will  realize  that  there 
was  some  detailing  of  them  at  the  time  the  photo- 
graphs were  taken.  They  were  shown  on  the  photo- 
graphs in  October  of  1953.  The  complete  detailing 
was  done  in  February  of  1955,  as  certified  on  the 
drawings.  [68] 

Q.     For  the  purpose  of  the  trial? 

A.     For  the  purpose  of  the  trial. 

The  Court:     We  will  recess  until  2:00  p.m. 

(Whereupon,  a  recess  was  taken  until  2:00 
p.m.  of  the  same  day,  Tuesday,  May  10,  [69] 
1955.) 

Tuesday,  May  10,  1955—2:00  P.M. 

Mr.  Brett:  Before  I  proceed  with  the  offer  of 
some  photographs  of  other  buildings,  your  Honor, 
at  this  time  I  would  like  to  offer  in  evidence,  for 
illustrative  purposes.  Plaintiff's  Exhibit  No.  16  for 
identification. 
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Mr.  Weisz:  The  Government  will  object  as  pre- 
viously, as  to  Exhibit  No.  5,  your  Honor;  that  it  is 
too  remote  in  time,  showing  from  testimony  only 
to  May  of  1952. 

The  Court:  The  objection  is  overruled.  It  isn't 
offered  for  the  purpose  of  proving  the  facts  or  the 
condition  they  are  in  there.  As  a  matter  of  fact,  his 
testimony  would  indicate  in  some  respects  they 
were  not 

The  Clerk:  Shall  I  mark  it  in  evidence,  your 
Honor  *? 

The  Court:     It  will  be  received. 

(The  diagram  was  received  as  Plaintiff's  Ex- 
hibit 16  in  evidence.) 

ROBERT  W.  MILLARD 

a  witness  called  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  duly  sworn,  resumed  the 
stand,  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 

Mr.  Brett:  Your  Honor,  I  will  go  to  the  lectern 
as  soon  as  I  finish  vdth  the  photographs.  I  under- 
stand that  is  with  your  approval.  I  hate  to  run  back 
and  forth.  [70] 

The  Court :     All  right. 

Mr.  Brett:  Pursuant  to  the  stipulation  we  had 
this  morning  with  reference  to  the  foundation,  I 
will  offer  as  Exhibit  No.  20  in  evidence  a  photo- 
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graph  of  the  northwest  bedroom,  the  west  wall  and 
ceiling  of  Building  No.  3,  together  with  a  drawing 
on  the  back  of  the  picture  illustrating  the  course 
of  the  cracks  in  the  ceiling. 

The  Court :     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  20  in  evidence.) 

Q.  (By  Mr.  Brett) :  Now,  Mr.  Millard,  when 
we  were  referring  to  Building  No.  3  in  these  photo- 
graphs, we  are  referring  to  the  office  building  which 
is  depicted  as  Building  No.  3  on  Plaintiff's  Exhibit 
No.  2  in  evidence  ?  A.     That  is  right. 

Q.  And  in  each  and  every  instance,  whenever 
there  appears  diagrams  on  the  backs  of  these  photo- 
graphs, those  diagrams  were  made  by  you  and  made 
by  you  with  direct  reference  to  the  property  and  at 
the  property?  A.     That  is  right. 

Mr.  Brett:  I  next  offer  in  evidence  as  Plain- 
tiff's Exhibit  No.  21  a  photograph  of  the  east  wall 
and  ceiling  in  the  southwest  bedroom  of  Building 
No.  3,  together  with  the  endorsement  on  the  back 
thereof. 

The  Court:     It  will  be  received.  [71] 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  21  in  evidence.) 

Mr.  Brett:  I  next  offer  as  Exhibit  No.  22  in 
evidence  a  photograph  of  the  exterior  of  Building 
No.  3. 

The  Court:     It  will  be  received. 
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(The  photogi^aph  was  received  as  Plaintiff's 
Exhibit  No.  22  in  evidence.) 

Mr.  Brett:  I  next  offer  as  Exhibit  No.  23  in 
evidence  a  photograph  of  the  plastered  ceiling  and 
a  portion  of  the  walls  of  the  office  in  the  Adminis- 
tration Building,  which  is  Building  No.  3,  together 
with  the  memorandum  on  the  back  thereof. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  23  in  evidence.) 

Mr.  Brett:  I  next  offer  as  Exhibit  No.  24  in 
evidence  a  photograph  of  a  ceiling  crack  east  and 
west  over  the  office  desk  in  the  area  which  was  de- 
picted in  Exhibit  No.  23,  and  the  description  on 
the  back  thereof. 

The  Clerk:     Plaintiff's  Exhibit  24. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  24  in  evidence.) 

Q.  (By  Mr.  Brett) :  Now,  was  there  repair  in 
the  ceiling  when  you  first  examined  the  property  in 
Building  No.  4,  the  cook  house  ?  [72] 

A.     Yes,  there  was. 

Mr.  Brett:  I  will  offer  as  Plaintiff's  Exhibit 
No.  25  a  photograph  of  the  repaired  ceiling  in 
Building  No.  4. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  25  in  evidence.) 
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Mr.  Brett:  I  will  offer  in  evidence  as  Plaintiff's 
Exhibit  No.  26  another  photograph  showing  the 
dining  room  in  which  the  repaired  ceiling  was 
located,  by  showing  a  view  of  the  dining  room  in 
Building  No.  4,  with  the  description  on  the  back. 

The  Court :     It  v^ll  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  26  in  evidence.) 

Mr.  Brett:  I  offer  in  evidence  as  Plaintiff's 
Exhibit  No.  27  an  exterior  view  of  the  front  and 
the  south  side  of  Building  No.  4. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  27  in  evidence.) 

Mr.  Brett :  I  will  offer  as  the  last  photograph  of 
this  character,  as  Plaintiff's  Exhibit  No.  28,  an 
exterior  view  of  the  front  and  south  side  of  the 
bunkhouse  or  Building  No.  5. 

The  Court :     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  28  in  evidence.)  [73] 

Mr.    Brett:     May   I    inquire    of   counsel   for   a 
moment,  your  Honor? 
The  Court:     Yes. 

(Colloquy  between  counsel  off  the  record.) 

Q.  (By  Mr.  Brett)  :  I  am  going  to  show  you  a 
photograph,  Mr.  Millard,  which  bears  the  heading, 
"Taken  April  5,  1954,  by  Irwdn  Fehr,"  and  ask  you 
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if  you  know  what  that  photograph  refers  to  and  the 
general  location  with  reference  to  the  areas  involved 
herein  ? 

Mr.  Weisz:     The  stipulation  goes  to  that,  too. 

Mr.  Brett:  Oh,  I  am  sorry.  Counsel  has  in- 
formed me  that  the  stipulation  would  go  to  this 
photograph,  too,  and  I  didn't  so  understand  him, 
your  Honor.  Then  I  will  offer  as  Plaintiff's  Exhibit 
No.  29  in  evidence  the  photograph  and  the  notation 
on  the  back,  an  aerial  photograph  looking  toward 
the  property  herein  involved.  Then  I  want  to  ask 
the  witness  a  few  question  about  it. 

The  Court:     It  will  be  received. 

(The  photograph  was  received  as  Plaintiff's 
Exhibit  No.  29  in  evidence.) 

Mr.  Brett:  I  am  sorry  I  took  the  time,  in  view 
of  counsel's  kindness. 

The  Court:     That  is  all  right. 

Q.  (By  Mr.  Brett):  Now,  Mr.  Millard,  will 
you  state  in  what  direction  in  that  picture  the 
Bartholomae  Fish  Creek  [74]  Ranch  is  located? 

A.  This  picture  is  looking  approximately  due 
south.  The  Bartholomae  Fish  Creek  Ranch  is  shown 
in  the  central  portion  of  the  picture,  at  the  top  of 
the  small  mountains,  which  is  the  Eureka  Range. 
We  wanted  to  get  an  aerial  photograph  which  would 
show  the  terrain  between  the  Fish  Creek  Ranch 
and  Frenchman's  Flat.  This  was  an  attempt  to 
show  the  area  southerly  from  the  Fish  Creek  Ranch. 

Mr.  Brett:     Now,  if  you  will  hand  that  to  the 
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court  I  will  get  back  to  the  lectern  to  continue  with 

my  examination. 

Q.  Now,  did  you  make  any  investigation  for  the 
purpose  of  determining  whether  or  not  there  were 
any  physical  impediments  to  the  course  of  any 
blast  from  the  area  in  which  the  Atomic  Energy 
Commission  initiated  tests  and  known  as  French- 
man's Flat  northerly  and  toward  the  Fish  Creek 
Ranch? 

Mr.  Weisz:  I  object  to  that  question  as  assum- 
ing at  least  one  fact  not  in  evidence,  namely,  where 
the  blast  took  place.  Presumably  a  blast  can  take 
place  on  the  gromid  or  in  the  air.  Physical  impedi- 
ment, I  presume,  would  be  some  sort  of  physical 
impediments  in  a  straight  line  which  might  well  be 
present  as  to  a  ground  shot,  as  they  call  it,  but  not 
as  to  an  aerial  shot. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Brett) :  Did  you  make  an  examina- 
tion, make  an  investigation  to  determine  the 
character  of  the  terrain  [75]  and  elevations  on  a 
direct  line  northerly  from  the  Nevada  Proving 
Grounds  to  the  area  in  which  the  Bartholomae  Fish 
Creek  Ranch  is  located? 

A.  Yes,  we  did.  We  acquired  the  onh^  known 
contour  maps  which  give  completed  coverage  of  the 
area  between  Frenchman  or  Yucca  Flat  and  the 
Bartholomae  Ranch,  which  are  the  published  Aero- 
nautical Charts,  and  we 

Q.     Now,  wait  just  a  minute. 

You  are  using  the  colloquial  ''we."  I  want  to 
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know,  now,  are  you  referring  to  what  you  did? 

A.  I  am  referring  to  what  I  did,  yes ;  referring 
to  the  firm  as  "we,"  the  F.  W.  MiUard  &  Son. 

Q.  You  are  referring  to  your  activities  on  behalf 
of  the  firm,  is  that  right  ? 

A.     I  am  referring  to  what  I  did,  yes,  sir. 

Mr.  Brett:  I  will  show  this  to  counsel.  (Re- 
ferring to  document.) 

Mr.  AYeisz:  Your  Honor,  w^e  mil  stipulate  that 
the  chart,  that  counsel  is  bringing  forward,  is  a 
chart  that  was  used  in  the  ordinary  course  for 
aeronautical  purposes;  that  the  information  con- 
tained thereon  is  correct  within  the  limits  of  human 
experience,  and  that  no  further  foundation  may  be 
laid. 

Mr.  Brett :  It  is  the  official  instrument  issued  by 
the  U.  S.  Coast  and  Geodetic  Survey,  so  I  think 
it  would  be  admissible  as  a  matter  of  judicial 
notice.  [76] 

The  Court:     Very  Well. 

Mr.  Brett :     I,  of  course,  accept  the  stipulation. 

The  Court:     You  are  offering  it  in  evidence? 

Mr.  Brett:     Yes. 

The  Court :     All  right.  It  will  be  received. 

The  Clerk:     Plaintiff's  Exhibit  30. 

(Said  chart  was  received  as  Plaintiff's  Ex- 
hibit No.  30  in  evidence.) 

Q.  (By  Mr.  Brett)  :  Now,  Mr.  MiQard,  with 
the  use  of  the  information  which  you  obtained  on 
the  document  which  has  just  been  received  in  evi- 
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dence  as  Exhibit  No.  30,  did  you  plot  the  elevations 

between  the  two  points  that  I  mentioned? 

A.  Yes.  I  prepared  a  graph  which  shows  the 
difference  in  vertical  elevations  plotted  against  the 
horizontal  distance  between  Frenchman's  Flat  and 
Fish  Creek  Ranch. 

Q.  Of  course,  the  Nevada  Proving  Ground  is  a 
substantially  large  area,  isn't  it? 

A.     It  is  a  large  area. 

Q.  Would  it  make  any  difference  in  your  graph 
that  it  is  a  large  area  and  whatever  point  in  it  was 
the  starting  test  point? 

A.  Yes,  it  makes  considerable  difference.  We 
used  the  point  as  shown  in  the  published  pamphlet 
by  the  A.E.C.,  which  was  put  out  this  year,  which 
shows  the  point  at  which  the  certain  experiments 
were  conducted  at  Frenchman's  Flat.  [77] 

Q.  That  is  what  you  used,  then,  as  your  starting 
point  ? 

A.  Yes.  It  is  a  little,  small  booklet.  I  believe 
that  is  it.  There  are  two  maps  in  there.  I  believe 
there  is  one  on  the  back  page. 

Mr.  Brett :  Well,  I  am  not  going  to  offer  this  at 
the  moment.  I  am  going  to  offer  it  later.  Rather,  I 
am  going  to  identify  it  so  it  can  be  used.  Excuse  me, 
counsel.  I  will  find  the  page.  You  will  want  to  see 
that. 

(Mr.  Brett  hands  said  booklet  to  Mr.  Weisz.) 

Mr.  Brett:  At  this  time,  your  Honor,  I  will  ask 
the  clerk  to  mark  this  pamphlet  which  is  an  official 
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publication    of    the    Atomic    Energy    Commission, 
dated  January,  1955,  and  has  a  yellow  cover,  for 
identification  as  Exhibit  No.  31. 

The  Court:     It  will  be  marked  for  identification. 

The  Clerk:     Exhibit  No.  31  for  identification. 

(Said  pamphlet  was  marked   as  Plaintiff's 
Exhibit  No.  31  for  identification.) 

Q.  (By  Mr.  Brett)  :  Now,  I  will  show  you  Ex- 
hibit 31  for  identification  and  will  ask  you  if  that 
document  is  the  document  to  which  you  have  just 
previously  referred? 

A.    Yes.  That  is  the  document  which  we  used. 

Q.  Now,  on  what  page  of  that  document  is  there 
anything  to  which  you  have  referred  as  your  start- 
ing point  within  the  Proving  Ground?  [78] 

A.  On  the  second  page  of  the  document,  the 
page  marked  "IV,"  4,  there  is  map  which  shows 
the  control  point  south  of  Yucca  Flat  and  north  of 
Frenchman's  Flat. 

On  page  37 

Mr.  Brett :  Pardon  me.  Just  a  minute.  I  want  to 
make  a  note  of  that. 

Now,  you  first  referred  to  page  2,  and  what  else 
was  it  you  said  there  %  It  is  marked  ' '  IV. ' ' 

A.     It  is  marked  "W,"  4,  in  Roman  numerals. 

Q.     All  right. 

A.  The  control  point  is  shown  as  a  square  black 
dot  south  of  Yucca  Flat  and  north  of  Frenchman's 
Flat. 

Q.     All  right  now,  what  about  page  37  ? 
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A.  On  that  same  map  the  Las  Vegas  Bombing 
and  Gmmery  Range  is  outlined  as  it  is  on  the  Aero- 
nautical Chart,  which  allows  you  to  more  or  less 
pinpoint  the  control  point. 

Q.  Now  then,  by  the  "Aeronautical  Chart,"  you 
are  referring  to  Plaintiff's  Exhibit  30  in  evidence, 
the  large  map? 

A.     Yes,  the  large  Aeronautical  Chart. 

Q.     All  right. 

A.  Then,  on  page  37  of  this  same  publication 
is  a  vicinity  map  which  shows  the  Nevada  Test  Site 
as  such. 

Mr.  Brett:  All  right,  just  lay  that  down  there 
for  the  present.  I  will  ask  the  clerk  to  mark  this 
drawing  as  [79]  Plaintiff's  Exhibit  No.  32  for  iden- 
tification. 

(Said  document  was  marked  as   Plaintiff's 
Exhibit  No.  32  for  identification.) 

Mr.  Brett :  Will  you  help  me  put  this  up,  please, 
Mr.  Millard? 

Now,  if  you  will  step  to  one  side  and  use  this 
pointer,  Mr.  Millard,  please.  Will  you  please  state 
to  the  court  just  what  you  have  placed  on  that  dia- 
gram and  what  it  shows? 

A.  From  the  control  point  as  shown  in  the  yel- 
low booklet 

Q.     Exhibit  31  for  identification. 

A.     to   the   Fish   Creek   Ranch   buildings,   I 

scribed  the  line  on  the  Aeronautical  charts.  It  is  a 
pencil  line  shown  on  that  exhibit 
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Mr.  Brett:     It  is  Exhibit  30  in  evidence. 

The  Witness:    Exhibit  30,   and  along  that 

pencil  line  are  shown  contours,  those  charts  being 
used  by  aviators  for  flying. 

This  line  here  (indicating)  is  a  straight  line 
graph  taken  from  the  control  point  to  the  Fish 
Creek  buildings  I  examined. 

Q.  Will  you  please  indicate  that  with  a  red  pen- 
cil and  an  arrow,  and  with  the  letter  "A"  the 
line  that  is  the  straight  line  on  the  graph? 

A.  (The  witness  writes  a  red  "A"  and  draws  an 
arrow  [80]  lead-line  in  connection  therewith  on  Ex- 
hibit No.  32.) 

Q.  Now,  proceed  and  identify  whatever  there 
is  on  the  drawing  so  the  court  may  imderstand  it. 

A.  On  the  horizontal  line  I  have  indicated  miles, 
which  are  20,  30,  40,  and  so  forth,  right  across  the 
drawing,  "O"  being  the  approximate  control  point, 
and  running  up  to  between  160  and  170  miles  at 
the  Bartholomae  Ranch. 

The  top  profile,  an  order  to  show  some  variation 
in  the  vertical  range  I  have  exaggerated  at  3  to  1. 
In  other  words,  this  vertical  increment  is  three 
times  the  horizontal  increment.  If  the  horizontal  and 
the  vertical  increments  were  the  same,  this  (indicat- 
ing) W'Ould  be  the  graph  you  would  get.  This 
(indicating)  is  a  true  graph,  a  straight-line  graph. 

Q.  By  *'this"  you  are  referring  to  the  lower  of 
the  two  lines  that  run  horizontally  across  the  dia- 
gram ?  A.     Right. 
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Q.  And  the  exaggerated  scale  is  the  upper  of 
the  two,  is  that  correct?  A.    That  is  true. 

Q.    Proceed. 

A.  I  extended  the  lines  both  north  and  south, 
north  of  the  Fish  Creek  Ranch  into  the  Eureka 
Range  and  south  of  the  control  point  into  the 
Charleston  Range,  in  order  to  show  some  vertical 
displacement  of  mountain  ranges  on  the  [81] 
graph. 

Q.  Now,  after  making  that  study  and  that  graph, 
were  you  able  to  draw  a  conclusion  as  to  what  physi- 
cal impairment  or  inpediment  there  was  as  between 
the  two  points'? 

A.  We  were  attempting  to  determine — I  was 
attempting  to  determine  whether  or  not  there  was 
any  mountain  range  or  mountain  peak  which  would 
act  as  a  deflector  or  barrier  to  anything  which 
originated  in  the  Yucca-Frenchman's  Flat  area,  and 
I  found  nothing. 

Q.     That  is  in  the  direction  north? 

A.  From  the  Yucca  Flat  area  north  to  Fish 
Creek. 

Mr.  Brett:     Resume  the  witness  stand. 

At  this  time  I  will  offer  the  graph  in  evidence 
as  illustrative  of  the  witness'  testimony. 

Mr.  Weisz:  I  will  object  thereto,  your  Honor, 
on  the  gromid  that  the  graph  as  merely  illustrative 
of  the  witness'  testimony  is  irrelevant  and  im- 
material. 

The  witness  has  testified,  he  has  fixed  the  point 
for  us  on  a  map  as  exhibit  for  identification.  I  think 
the  court  can  see  from  that  map  that  we  have  no 
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point  at  all  as  a  point  of  beginning.  I  shall  take 

that  on  cross-examination  and  perhaps  clarify  it. 

The  Witness  has  also  stated  that  it  would  make  a 
considerable  difference  were  the  point  selected  not 
the  proper  one.  Under  those  circumstances,  it  may 
be  illustrative  of  the  witness'  testimony,  but  I  still 
contend  that  it  is  both  [82]  irrelevant  and  im- 
material. 

The  Court:  Well,  I  don't  see  the  materiality 
of  it. 

Mr.  Brett:  The  materiality  of  it  is  this,  your 
Honor:  That  we  are  endeavoring  in  every  w^ay  we 
can  to  show  the  reasons  why  this  court  should,  and 
I  believe  will  conclude  that  injury  to  these  proper- 
ties arose  out  of  these  atomic  explosions. 

Now,  if  the  Government  is  in  a  position  to  es- 
tablish that  they  didn't  take  place  at  the  control 
point,  that  is  withm  their  power  and  not  ours.  You 
will  see,  when  we  get  to  the  dispositions,  that  many 
things  that  we  wanted  were  of  such  a  character 
and  restricted  that  we  couldn't  get  them. 

Now  we  have  an  official  publication  which  tells 
the  people,  "Here  is  where  we  are  conducting  the 
tests."  That  is  what  he  had  and  that  is  what  he 
took  as  the  starting  point. 

Now,  if  they  did  not  conduct  the  tests  there,  that 
is  for  them  to  show.  That  goes  to  the  weight  and 
not  to  the  materiality.  We  have  the  stipulation  that 
they  conducted  these  various  tests  there  at  that 
place  at  various  times.  We  have  the  effects  of  some- 
thing. We  are  trying  to  establish  that  they  were 
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the  result  of  those  tests.  One  of  the  things  that  we 
are  attempting  to  show  to  the  coui-t  is  that  there 
wasn't  anything  to  deflect  it  so  that  it  would  not 
reach  that  area. 

The  Court :  Counsel,  the  most  that  possibly  could 
be  [83]  said  for  the  exhibit  is  that  it  would  be  a 
drawing  of  the  testimony  of  the  witness. 

Mr.  Brett :     That  is  true. 

The  Court:  So  that  alone,  of  course,  would  not 
make  it  admissible.  In  addition  to  that,  of  course, 
he  has  testified.  I  assumed  that  that  perhaps  was 
preliminary  and  that  there  was  other  evidence. 
Frankly,  from  the  present  state  of  the  evidence, 
even  considering  his  testimony  that  there  was 
nothing  between  what  he  has  described  as  the  cen- 
tral point  and  the  ranch,  there  isn't  anything  to 
show  that  that  testimony  is  material.  I  don't  know 
that  it  would  make  any  difference  if  there  was  a 
momitain  between. 

Mr.  Brett:  It  may  be  true,  but  I  can't  prove  my 
case  all  in  one  part. 

The  Court:  When  and  at  such  time  it  becomes 
material,  if  it  ever  becomes  material,  then,  of  course, 
it  would  be  admissible,  but  it  certainly  isn't  admis- 
sible now, 

Q.  (By  Mr.  Brett) :  Now,  Mr.  Millard,  did  you 
make  a  study  in  order  to  arrive  at  certain  conclu- 
sions with  reference  to  the  causation  of  the  cracks 
which  occurred  in  the  buildings  which  are  depicted 
on  plaintiff's  Exhibit  No.  2  and  are  the  improved 
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buildings  on  the  Bartholomae  Fish  Creek  Ranch 

headquarters?  A.     Yes,  we  did. 

Q.  Now,  I  understand  that  wherever  you  use  the 
word  [84]  ''we,"  unless  you  state  to  the  contrary, 
you  are  referring  to  yourself. 

A.     That  is  true. 

Q.  Will  you  state  what  matters  you  considered 
in  endeavoring  to  arrive  at  a  conclusion  and  arriv- 
ing at  a  conclusion  as  to  the  cause  of  these  cracks'? 

A.  We  made  several  studies.  The  first  was  a 
structural  study  of  the  construction  of  the  build- 
ings. That  is  the  reason  that  in  June  I  took  my 
father  up  there  and  we  went  carefully  over  the 
buildings  as  they  were  constructed.  And  we  had 
available  to  us  the  blueprints  used  in  the  construc- 
tion of  the  buildings. 

Q.  By  that  do  you  mean  the  plans  and  specifica- 
tions and  blueprints? 

A.  The  plans  and  specifications  as  drawn  up 
when  the  buildings  were  constructed  in  1941.  I  had 
secured  them  from  the  Fullerton  office  of  the  Bar- 
tholomae Corporation.  Then  we  made  this  struc- 
tural study  of  the  buildings. 

We  were  very  anxious  to  find  out  if  there  had 
been  a  settlement,  a  foundation  settlement  in  the 
buildings.  Such  a  settlement  would  cause  the  ir- 
regular jagged  cracks  in  the  plaster  which  occurred 
in  the  buildings.  So,  we  very  carefully  first  exam- 
ined all  of  the  foundation  structures  under  the 
buildings. 

We  found  that  the  foundations  were  continuous 
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8-incli  [85]  concrete  walls  under  all  buildings  with 

the  exception  of  the  porches. 

We  used  a  flashlight  to  try  to  find  cracks  in  the 
concrete  foundations.  We  did  find  some  curing 
cracks,  some  small,  irregular  hairline  cracks  in  the 
concrete. 

There  was,  however,  no  settlement  of  the  footings 
or  heavy  cracks  of  the  foundations  which  could 
have  caused  the  severe  cracking  of  the  plaster. 

The  second  thing  structurally  that  we  investigated 
was  the  tyi^e  of  construction  in  the  buildings.  The 
buildings  are  very  well  constructed.  The  floor  joists 
are  2  by  8's. 

The  walls  are  constructed  primarily  of  2  by  4 
studding. 

The  rafters  are  2  by  6's  which  is  especially  heavy 
for  that  type  of  building.  We  have  buildings  in  Ely 
where  2  by  4  rafters  are  used.  The  floor  joists,  be- 
ing 2  by  8's,  are  especially  good.  A  2  by  6  is  nor- 
mally used  in  a  building  of  that  type  in  the  area 
with  which  I  am  familiar. 

We  checked  through  the  insulation  in  the  build- 
ing, the  sheeting  in  the  building,  the  felt  used  in 
the  construction  outside  of  the  sheeting  and  on  top 
of  the  subflooring  and  f  oimd  that  the  buildings  were 
well  constructed. 

Structurally,  therefore,  the  cracks  could  not  have 
occurred  because  of  deficiency  in  architectural, 
structural  construction  of  the  buildings. 

Q.  What  other  factor  did  3^ou  consider  in  an 
endeavor  [86]  to  deteiTnine  the  cause  of  the  cracks? 
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A.  The  possibility  that  the  cracks  were  curing- 
cracks.  Plaster  curing  cracks  was  ruled  out,  because 
curing  cracks  are  not  of  that  type.  They  are  more 
diagonal  cracks  and,  of  course,  would  have  appeared 
years  before,  the  buildings  have  been  constructed 
in  1941. 

So  we  immediately  ruled  out  the  possibility  of 
curing  cracks  in  plaster. 

We  investigated  the  possibility  of  temperature 
changes  causing  cracks. 

Q.  What  information  did  you  obtain  for  that 
purpose  "i 

A.  From  the  United  States  Department  of  Com- 
merce I  secured  the  monthly  publications  which  give 
the  temperature  and  precipitation  ranges  at  both 
Fish  Creek  and  Ely.  And  in  order  to  show  graphi- 
cally the  maximum  and  minimum  temperatures  that 
occurred  prior  to  the  time  of  the  blast,  I  have  pre- 
pared a  graph  showing  those  temperatures. 

Q.  Are  both  the  reports  from  the  Station  at  Ely 
and  the  Station  at  Fish  Creek  reported  by  the  Gov- 
ernment ? 

A.  Yes,  they  are  reported  monthly  by  the  Gov- 
ernment. 

Q.     And  both  from  the  Ely  area  report? 

A.     What? 

Q.  From  the  Ely  area  report  the  Government 
compiles,  that  is,  they  report  both  in  the  same 
report  1 

A.    Yes.    It  is  a  Nevada  publication  and  both 
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stations'  [87]  reports  are  published  in  that  monthly 

publication. 

Mr.  Brett:  I  will  ask  the  clerk  to  mark  this 
chart  as  Plaintiff's  Exhibit  33. 

(Said  chart  was  marked  as  Plaintiff's  Ex- 
hibit No.  33  for  identification.) 

Mr.  Brett:     I  have  some  thumbtacks  here. 

(Said  graphic  chart  was  placed  on  the  black- 
board.) 

Q.  Now,  Mr.  Millard,  first,  is  the  drawing  which 
has  just  been  placed  on  the  board  and  which  has 
been  marked  by  the  clerk  as  Plaintiff's  Exhibit  No. 
33  for  identification,  the  graph  to  which  you  have 
just  referred? 

A.     Yes,  it  is  the  graph  I  prepared. 

Q.  Now,  will  you  state  to  the  court  what  this 
graph  shows'? 

Mr.  Weisz:  Your  Honor,  I  will  object  to  the 
question  on  the  gTound  that  it  is  basically  hearsay, 
in  that  this  purports  to  be  a  graphic  representation 
of  temperatures  taken  from  a  Nevada  publication, 
presumably  from  something  from  the  Department 
of  Conmierce  of  the  United  States,  which  presumes 
information  from  some  other  information  of  an 
unknown  source. 

The  Court:     Overruled.   You  may  describe  it. 

Mr.  Brett:     Describe  it. 

A.  I  have  plotted  the  maximum  temperatures 
for  each  month  as  put  out  in  that  Department  of 
Commerce  publication;  for  Ely,  using  a  heavy  solid 
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line,  and  for  Fish  Creek  using  [88]  a  dashed  line, 
and  likewise  the  minimum  temperatures  each  month 
upon  the  lower  part  of  the  graph,  using  a  solid  line 
for  Ely  and  a  dashed  line  for  Fish  Creek,  plotted 
against  months  starting  with  January,  1941,  through 
their  last  publication,  which  was  January,  1955. 

Q.     Is  that  indicated  by  months  in  each  year? 

A.  The  years  and  months  are  indicated  along  the 
lower  extremity  of  the  graph. 

Q.  And  in  what  manner  are  the  temperatures 
by  degrees  indicated? 

A.  They  are  indicated  by  markings  along  the 
left-hand  vertical  border  of  the  graph,  one  inch 
equaling  10  degrees  in  temperature. 

Q.  Now,  as  a  result  of  your  study  of  the  tem- 
perature charts  and  of  the  graph  which  you  pre- 
pared, did  you  form  any  conclusions  as  to  whether 
or  not  these  cracks  could  have  been  caused  by 
temperature  changes?  You  can  answer  that  yes  or 
no.  A.     Yes. 

Q.     And  what  is  your  opinion? 

A.  My  opinion  is  that  there  are  far  greater 
ranges  of  temperature  shown  by  the  graph  than 
existed  during  the  winter  of  1951-1952,  indicating 
that  had  the  cracks  been  directly  related  to  tem- 
perature, they  should  have  occurred  prior  to  the 
winter  of  1951-52.  [89] 

Mr.  Brett:    You  may  resume  the  stand. 

At  this  time  I  will  offer  in  evidence  as  illustrativel 
of  the  witness'  testimony,  Plaintiff's  Exhibit  33. 

The  Court:     No  objection? 
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Mr.  Weisz:  I  do  not  desire  to  tax  the  court's 
patience  by  renewing  the  previous  objection. 

The  Court:  You  didn't  make  a  previous  objec- 
tion. The  objection  that  you  made  was  entirely  dif- 
ferent than  an  objection  to  the  introduction  of  the 
document.  You  can't  object  to  his  describing  the 
document.  How  is  the  court  going  to  find  out  what 
it  is?  So  your  objection  was  to  testimony  describ- 
ing the  document,  which  was  not  good  testimony. 

Mr.  Weisz:  Your  Honor,  I  am  objecting  to  the 
document,  as  being  a  graphic  form  of  hearsay  and 
also  being  irrelevant  and  immaterial  to  the  issues 
in  the  case. 

The  Court:  Well,  the  objection  is  good.  If  you 
had  present  in  court  and  had  in  evidence  the  docu- 
ments from  w^hich  he  prepared  this,  then  it  might 
be  admissible  for  the  single  purpose  of  the  con- 
venience of  the  court. 

In  other  words,  if  it  was  a  resume  of  matters  in 
evidence,  then,  it  could  be  presented  and  would  be 
admissible  for  that  single  purpose,  but  when  you 
don't  even  have  the  matters  which  he  has  charted 
in  documents,  then  it  is  not  admissible  for  any 
purpose. 

Mr.  Brett:  Well,  I  am  not  going  to  argue  with 
the  court.  [90]  I  had  assumed  the  witness  would 
bring  them  with  him,  but  he  tells  me  he  did  not. 
But  personally,  I  think  w^here  one  has  examined  a 
public  record  of  which  I  think  the  court  can  take 
judicial  notice,  I  think  those  records  we  can  put  in 
at  a  later  time  on  judicial  notice.    I  didn't  expect 


114  Bartholomae  Corporation  vs. 

(Testimony  of  Robert  W.  Millard.) 
the  Government  would  make  an  objection  to  a  com- 
pilation of  those  reports.  I  will  ask  that  we  file 
those  documents,  which  I  believe  we  are  entitled  to, 
without  offering  them  in  evidence.  The  court  takes 
judicial  notice  of  weather  records. 

The  Court:  You  don't  get  the  point  at  all,  Mr. 
Brett.  It  isn't  that.  It  is  something  that  makes  this 
document  admissible  in  and  of  itself.  Ordinarily 
this  would  not  be  admissible  at  all 

Mr.  Brett:     I  realize  that. 

The  Court:     or  it  is  not  admissible  at  all. 

The  only  thing  is  that  oftentimes  where  evidence 
is  of  a  character  that  it  w^ould  take  great  study,  to 
go  through,  and  we  will  say,  as  an  illustration,  those 
documents,  if  he  had  taken  this  information  from 
a  number  of  documents  and  this  would  simplify 
it,  it  might  be  admitted  for  that  single  purpose — 
quite  similar  to  what  we  have  very  often  in  income 
tax  cases  here. 

Mr.  Brett:  Your  Honor,  I  don't  want  to  take 
your  time.  I  understand  that. 

The  Court  (Continuing) :  Where  the  account- 
ants prepare  [91]  a  chart.  Actually,  the  chart  it- 
self is  not  admissible  unless  it  is  a  chart  of  matters 
that  are  in  evidence.  It  is  the  fact  that  they  are  in 
evidence.  So  the  accountants  being  experts  have 
prepared  that  so  that  the  court  is  not  required  to 
go  through  all  those  charts  singling  that  out.  It  is 
simplified  when  he  has  it  prepared  in  summary 
form. 

Mr.  Brett:     I  am  sure  we  can  produce  them. 
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They  will  be  a  great  number  of  pamphlets  and  T 
would  like  to  file  them  in  the  light  of  the  objection. 
I  don't  think  there  would  be  any  other  purpose, 
because,  as  you  say,  this  is  merely  to  summarize 
for  convenience  a  whole  set  of  reports.  The  reports 
would  cover  each  month. 

The  Court :  The  value  of  them,  if  you  had  them 
here,  would  be  questionable,  so  far  as  that  is  con- 
cerned, assuming  that  you  even  had  them,  but  we 
don't  reach  that  at  this  point. 

Mr.  Brett:  I  want  to  make  it  clear  to  your 
Honor  with  regard  to  understanding,  and  I  do  un- 
derstand you  have  ruled,  and  I  don't  want  to  argue, 
but  you  will  appreciate  that  I  can  only  offer  w^hat  I 
have,  regardless  of  what  shape  it  is  in.  You  will  ap- 
preciate that,  having  been  a  lawyer  and  a  judge. 

Q.  Now,  Mr.  Millard,  as  a  result  of  the  study 
you  have  made  of  the  property  itself,  the  character 
of  the  cracks,  the  reports  that  were  made  giving 
temperatures  at  Ely  and  at  [92]  Fish  Creek,  over 
a  period  of  years,  from  1941  through  1955,  did  you 
draw  a  conclusion  as  to  whether  or  not  these  par- 
ticular cracks  could  have  been  caused  by  tempera- 
ture changes'?  A.     Yes,  yes,  I  did. 

Q.     What  is  that  opinion? 

A.  These  cracks  could  not  have  been  caused 
by  temperature  changes. 

Q.  Mr.  Millard,  were  there  any  earthquakes  in 
the  area  of  the  Fish  Creek  Ranch  and  of  Ely  during 
the  months  of  October  and  November,  1951  ? 

Mr.  Weisz :  I  object  to  that  question,  your  Honor. 
If  counsel  will  add  'Ho  your  knowledge"  to  that 
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Q.  (By  Mr.  Brett,  continuing) :  Well,  to  your 
knowledge  ? 

The  Court:  Well,  we  certainly  assume  that  he 
wouldn't  testify  unless  he  knew. 

A.  To  my  knowledge  there  were  no  earthquakes 
during  that  period. 

The  Court :  Of  course,  whenever  you  start  using 
that  term,  *'to  my  knowledge,"  that  is  when  you 
really  start  getting  into  trouble.  I  don't  know 
whether  you  mean  because  of  your  knowledge  there 
were  no  earthquakes,  or  that  there  were  no  earth- 
quakes that  you  know  about. 

A.  There  were  no  earthquakes,  your  Honor,  that 
I  knew  about  during  that  time. 

The  Court:    All  right.  [93] 

Mr.  Brett :  I  think,  your  Honor,  and  I  state  this 
sincerely,  that  arose  by  virtue  of  the  objection  made, 
that  it  wasn't  in  my  question,  that  I  did  not  ask 
*'to  your  knowledge";  I  am  not  sure. 

The  Court:  Now,  the  question  would  be,  if  he 
knows  whether  there  were  any  earthquakes  there. 

Mr.  Brett:     That  is  right. 

Q.  Mr.  Millard,  will  you  state  to  the  court  the 
location  of  the  nearest  railroad  with  respect  to  the 
headquarters  of  the  Fish  Creek  Ranch  ? 

A.  The  nearest  railroad  is  the  Nevada  Northern 
Railroad  at  Ely,  which  is  approximately  80  miles 
easterly  of  the  ranch. 

Q.  At  the  time,  and  by  the  time  I  refer  to 
months  of  October  and  November  of  1951,  was  the 
area  in  which  was  and  is  located  the  headquarters 
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of  the  Fish  Creek  Ranch  within  any  regular  flight 

line  by  airplanes? 

A.  Ely  and  Eureka  are  not  served  by  regular 
airline  service.  They  are  initiating  this  month  air- 
line service  into  Ely,  which  is  the  first  time  Ely 
has  enjoyed  such  service. 

Q.  Well,  is  your  answer  yes  or  no  to  the  ques- 
tion? 

A.  There  were  no  regular  airline  flights  in  1951 
and  1952,  in  that  area. 

Mr.  Brett:  That  is  all  with  this  witness,  your 
Honor. 

The  Court:  We  will  take  our  afternoon  recess. 
We  will  [94]  take  a  five-minute  recess. 

(Recess.) 

Cross-Examination 
By  Mr.  Weisz: 

Q.  Now,  Mr.  Millard,  when  you  examined  the 
cracks  in  the  bulidings  on  May  30,  1952,  is  it  not 
true  that  the  cracks  that  you  observed  at  that  time 
were  mostly  straight-line  cracks,  that  is,  they  didn't 
curve  out  but  were  in  a  straight  line? 

A.  They  were  square-cornered  cracks,  most  of 
them,  yes. 

On  May  30th  I  appeared  at  the  Fish  Creek  Ranch 
to  be  with  the  Government  men  at  that  time.  I 
think  it  was  the  date  that  they  set,  that  they  wanted 
to  meet  at  the  ranch,  and  we  walked  from  the  cot- 
tage over  to  the  bunkhouse  and  in  the  front  room  of 
the  bunkhouse  there  was  one  circular  crack.  Other 
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than   that,   they   were   all   square    cracks,    square- 
cornered  cracks. 

Q.  In  other  words,  the  cracks  were  right- 
angled?  A.     Right-angled,  yes. 

Q.  And  can  you  tell  us,  from  your  inspection 
and  the  structural  study  that  you  made  where  those 
cracks  were  in  relation  to  that  which  was  behind 
the  plaster? 

A.  They  were  at  the  joints  of  the  rock  wool, 
rock-lath  backing  on  the  studding,  as  near  as  we 
could  determine.  We  [95]  did  not,  however,  tear 
off  any  plaster,  but  the  general  appearance  of  the 
cracks  indicated  that  they  were  along  the  abutting 
areas  of  the  rock  lath  that  was  on  the  studding. 

Q.  Now,  your  examination  of  the  foundations 
of  these  buildings,  can  you  tell  us  when  that  took 
place  ? 

A.  That  took  place  on  June  17th,  following  the 
inspection  on  May  30th,  that  next  month. 

Q.  And  in  inspecting  the  foundations,  you 
found  some  curing  cracks? 

A.  Yes;  there  were  some  hairline  cracks — very, 
very  few.  The  concrete  is  very  high  class.  It  is  a 
good  grade  foundation  concrete. 

Q.  And  could  you  describe  for  the  aid  of  the 
court  what  a  curing  crack  is  ? 

A.  A  curing  crack  is  a  light  hairline  crack  that 
appears — when  concrete  cures,  it  shrinks  and  creates 
sometimes  a  hairline  crack,  which  is  not  a  jagged 
crack  but  more  of  a  circular  crack. 
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Q.  Well,  is  a  curing  crack,  Mr.  Millard,  neces- 
sarily a  hairline  crack? 

A.  Most  curing  cracks  are  very  small.  They 
are  not  deep-seated,  in  other  words. 

Q.     Now,  the  foundations  are  concrete? 

A.     The  foundations  are  concrete.  [96] 

Q.  And  the  walls  that  you  also  examined  on  the 
various  dates  were  plastered,  is  that  not  correct? 

A.  The  buildings  are  wood  frame,  plastered  in- 
side. 

Q.  Does  the  plaster  have  the  same  quality  in 
curing,  of  producing  cracks  ?  A.    As  concrete  ? 

Q.     Yes.  I  mean,  is  it  a  similar  process? 

A.  There  are  certain  ingredients  in  plaster,  of 
course,  which  are  not  in  concrete,  and  vice  versa; 
but  curing  cracks  in  plaster  are  similar,  I  would 
say,  to  curing  cracks  in  concrete. 

Q.  Now,  Mr.  Millard,  is  it  not  time  that  curing 
cracks  in  time,  as  a  general  rule,  widen? 

A.  Mr.  Weisz,  I  would  say  no,  that  is  not  true; 
that  curing  cracks  in  building  construction  occur 
during  the  time  the  material  is  setting  up. 

Curing  cracks  in  plaster  or  concrete  occur  within 
two  to  three  to  four  weeks  after  construction. 

A  curing  crack  in  plaster  occurs  from  the  corner 
of  a  window  or  a  door  and  runs  at  45  degrees  from 
it.  That  is  my  interpretation  of  a  curing  crack. 

Q.  Does  plaster  have  a  coefficient  of  expansion, 
that  is,  does  it  contract  and  expand  with  a  change 
of  temperature  ? 
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A.  No.  Plaster,  as  such,  has  no  ingredient  which 
has  a  tendency  to  contract  or  expand. 

Q.  Does  a  plastered  wall  such  as  used  by  the 
Bartholomae  [97]  Fish  Creek  Ranch  buildings  ex- 
pand or  contract  with  changes  in  temperatures'? 

A.  The  wood  frame  back  of  the  i^laster  expands 
and  contracts  with  change  in  temperature. 

Q.     But  the  plaster  itself  does  not? 

A.  Plaster  itself  has  no  ingredient  to  expand 
or  contract  as  such. 

Q.  Now,  the  rock  lath  which  you  mentioned 
which  is  behind  the  plaster,  is  that  not  also  plaster? 

A.  Yes,  it  has  a  base  of  plaster  of  Paris.  It  is 
called  button  board  or  rock  lath. 

Q.  Well,  is  the  plaster  of  Paris  or  rock  lath 
different  from  the  plaster,  that  is,  the  finishing 
plaster  that  is  placed  over  it? 

A.  No.  There  is  plaster  of  Paris  in  the  finished 
coat  of  a  plaster  job,  but  basically  button  board  is 
plaster  of  Paris. 

Q.  As  a  ci^T-1  engineer,  sir,  do  you  not  have  oc- 
casion to  use  various  handbooks  and  in  particular 
the  handbook  of  the  American  Institute  of  Steel 
Construction?  A.    That  is  right. 

Q.  And  if  I  state  to  you  that  the  American 
Handbook  of  Steel  Construction  at  page  348  had  a 
table  headed,  "Expansion  of  Bodies  by  Heat,"  and 
showed  you  on  the  table  that  a  material  described 
as  plaster  has  a  coefficient  of  expansion,  [98]  what 
would  you  say? 

A.     Well,  that  is  true.  All  materials  do. 
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We  are  talking  in  a  practical  sense.  The  thing 
that  expands  in  a  building  is  the  wood  framing,  not 
the  *' plaster."  Theoretically,  it  certainly  has  a  base 
for  expansion,  but  not  from  a  practical  standpoint. 

Q.  Oh,  I  am  sorry.  I  misunderstood  that.  Now, 
is  plaster  subject  to  what  we  may  call  a  fatigue 
factor,  sir?  A.     Yes. 

Q.  And  could  the  expansion  and  contraction  pro- 
duced by  temperature  change  either  directly, 
through  the  expansion  and  contraction  of  the  plas- 
ter or  the  stresses  and  strains  produced  by  the  ex- 
pansion and  contraction  of  the  wood  framing  pro- 
duce fatigue  in  plaster  ? 

A.  There  are  reports  of  what  they  call  thermal 
shock  which  I  think  you  are  referring  to,  due  to 
expansion  and  contraction  of  wood  framing. 

Q.  Well,  can  you  tell  us,  sir,  whether  in  the  Fish 
Creek  area  of  Nevada  they  had  wide  ranges  of 
temperature  within  a  24-hour  period  as  compared, 
let  us  say,  with  Southern  California? 

Mr.  Brett:  I  object  to  that  as  iiTelevant  and 
also  as  immaterial,  in  that  it  is  taking  in  an  area 
which  seems  to  me  is  too  large  as  to  have  any  ma- 
teriality in  this  case,  what  might  take  place  through- 
out the  State  of  Nevada  as  [99]  compared  to  what 
might  take  place  in  Southern  California. 

The  Court :    What  is  the  purpose  of  this,  counsel  ? 

Mr.  Weisz :  Well,  your  Honor,  we  have  just  gone 
over  the  possibility  of  either  a  fatigue  factor  or 
what  the  witness  has  described  as  thermal  shock. 
And  that  is  proper,  I  will  point   out,   for  cross- 
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examination,    where    the    witness    has    given    an 

opinion. 

I  am  seeking  to  find  out  whether  there  may  be 
other  factors  involved  which  might  be  considered, 
which  would  have  a  tendency  to  produce  cracks  in 
plaster. 

The  Court:  All  right.  The  objection  is  over- 
ruled. 

The  Witness :  Your  Honor,  may  I  have  the  ques- 
tion, please? 

(Pending  question  read.) 

A.  The  temperature  range,  with  the  slight 
amount  of  knowledge,  of  course,  that  I  have  of 
Southern  California,  is  greater  than  Los  Angeles, 
let  us  say. 

Mr.  Weisz:  Thank  you.  I  have  no  further  ques- 
tions. 

Mr.  Brett:     I  have  no  further  questions. 

The  Court :  Mr.  Millard,  when  was  the  first  time 
you  ever  examined  or  ever  saw  the  inside  of  the 
structures  there  at  the  Bartholomae  Ranch? 

The  Witness :     In  Jime,  1946,  your  Honor. 

The  Court:  And  when  was  the  first  time  subse- 
quent to  October,  1951?  In  other  words,  the  first 
time  after  October,  [100]  1951,  at  the  time  that  the 
damage  is  alleged  to  have  occurred? 

A.     It  was  in  May,  on  May  30th  of  1952. 

The  Court:  And  how  many  times  have  you  ob- 
served it  since  then?  Roughly?  Several  times? 

The  Witness :     I  would  say  approximately  six. 
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The  Court:     Some  in  1953? 

Tlie  Witness:     Yes. 

The  Court:     Some  in  1954? 

The  Witness :     Yes. 

The  Court:     And  in  1955? 

The  Witness :    Yes,  sir. 

In  1954,  for  your  information,  we  had  two  earth- 
quakes in  the  Fallon  area  of  Nevada,  one  in  July 
and  one  in  December.  Immediately  following  both 
of  those  earthquakes  I  went  to  the  ranch  with  a 
set  of  photographs  which  have  been  admitted  as 
evidence  and  compared  directly  on  the  walls  the 
photographs  with  the  existing  cracks,  to  determine 
whether  the  earthquakes  had  any  effect  upon  the 
widening  or  expansion  of  the  cracking. 

The  Court :     What  did  you  learn  ? 

The  Witness:  I  found  that  I  couldn't  observe 
any  difference  before  and  after  the  earthquakes,  the 
photographs,  of  course,  having  been  taken  before 
the  earthquakes. 

The  Court:  Have  you  ever  observed  any  differ- 
ences as  to  the  time  you  examined  the  cracks  in  the 
sirring  of  1952,  [101]  have  you  noticed  any  differ- 
ence in  the  extent  of  the  cracks,  then,  and  the  last 
time  you  saw  them  in  1955? 

A.     I  have  been  unable  to  find  any  dift'erence. 

In  June,  on  June  17th,  when  my  father  and  I 
went  out  there,  we  made  many  sketches  in  our  note- 
book and  from  that  time  on,  on  my  various  trips, 
I  have  been  unable  to  find  any  difference  in  the 
extent  or  the  intensity  of  the  cracks. 
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The  Court:  Then,  you  would  say  that  if  that 
damage  was  caused  by  the  detonation  of  atomic 
bombs  in  1951,  the  atomic  bombs  that  have  been 
detonated  since  then  have  not  in  any  way  caused 
any  damage? 

The  Witness:  No,  sir.  I  haven't  been  to  the 
ranch  during  the  current  series,  but  prior  to  that 
there  was  no  damage,  no  additional  damage  from 
the  atomic  bombs. 

The  Court:     That  is  all. 

Mr.  Brett:     That  is  all. 

(Witness  excused.) 

Mr.  Brett:  I  will  call  Mr.  John  L.  Norwood  as 
the  plaintiff's  next  witness. 

JOHN  L.  NORWOOD 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk :     Your  full  name,  please  ? 

The  Witness :     John  L.  Norwood. 

Mr.  Brett:  Before  proceeding  with  this  [102] 
witness'  testimony,  your  Honor,  it  is  my  under- 
standing that  Government  counsel  and  plaintiff's 
counsel  can  enter  into  a  stipulation.  You  have  in- 
dicated what  you  would  stipulate  to.  I  would  ap- 
preciate it  if  you  would  state  it. 

Mr.  Weisz:     Yes. 

Your  Honor,  counsel  agree  to  stipulate  that  as 
of  the  series  in  the  fall  of  1951,  the  atomic  detona- 
tion series,  the  newspapers  and  other  communica- 
tions media  carried  news  of  that  fact,  and  that  the 
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dates  of  the  detonations  were  known  beforehand 
as  a  matter  of  general  knowledge,  to  almost  all  per- 
sons in  the  area  of  Nevada  with  which  we  are  con- 
cerned here,  this  brief  area ;  that  it  was  a  matter  of 
common  knowledge  of  all  persons  within  that  area 
that  the  detonations  were  to  take  place  on  the 
dates  that  they  did  take  place,  during  the  fall  series 
of  1951. 

Mr.  Brett:     We  accept  that  stipulation. 

The  Court:     Very  well. 

Direct  Examination 
By  Mr.  Brett: 

Q.     Mr.  Noi^wood,  where  do  you  reside? 

A.     At  924  South  Orange  Grove,  Pasadena. 

Q.     What  is  your  occupation? 

A.     Building  contractor. 

Q.     Do  you  have  a  firm? 

A.  I  am  in  partnership  with  John  W.  DeLonge. 
Our  firm  [103]  name  is  Norwood  and  DeLonge. 

Q.     Where  is  your  office? 

A.     1441  San  Marino  Avenue,  San  Marino. 

Q.  How  long  have  you  been  engaged  in  the  busi- 
ness of  building  contracting? 

A.  I  have  been  a  licensed  contractor  twelve 
years.  I  have  been  in  the  building  business  for 
twenty-two  years. 

Q.  And  when  you  state  that  you  have  been  a 
licensed  contractor,  you  mean  licensed  by  what? 

A.  The  State  of  California.  Prior  to  that  I  was 
working  for  others.  Prior  to  that  period  I  was  in 
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the  building  work,  but  working  for  other  contrac- 
tors. 

Q.    What  types  of  structures  have  you  built? 

A.  Well,  we  do  residential,  conunercial ;  mostly 
residential,  I  would  say,  probably  75  per  cent  of  it 
is  residential,  small  and  large,  apartment  houses 
and  repairs,  remodeling. 

Q.  Now,  are  you  familiar  with  the  property  in 
the  State  of  Nevada  which  is  known  as  the  Bar- 
tholomae  Fish  Creek  Ranch?  A.     I  am. 

Q.     How  long  have  you  been  familiar  with  it? 

A.  My  first  trip  to  this  ranch  was  on  September 
8,  1951. 

Q.     September  8th?  [104]  A.    Yes,  sir. 

Q.  And  how  did  you  happen  to  go  there  at  that 
time? 

A.  I  was  asked  by  Mr.  Batholomae  to  go  up 
there  and  familiarize  myself  with  the  construction 
and  the  work;  they  were  anticipating  some  con- 
struction up  there  and  he  wanted  me  to  see  the  lay- 
out and  see  Avhat  had  to  be  done,  and  get  the  layout, 
general  layout  of  the  ranch. 

Q.  Now,  in  the  course  of  carrying  on  that  duty, 
did  you  go  to  the  headquarters  ?  A.    Yes,  I  did. 

Q.  Did  you  have  with  you  plans  and  specifica- 
tions of  the  buildings? 

A.     No,  I  did  not,  not  the  first  trip. 

Q.  And  did  you  make  any  inspection  of  the 
buildings?  A.    Yes,  I  did. 

Q.     To  what  extent  did  you  inspect  the  buildings  ? 

A.    Well,  I  went  through  each  building  in  the 
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main  Fish  Creek  Ranch.  I  was  by  myself  most  of 
the  time.  I  crawled  under  the  buildings,  to  see  what 
the  foundations  were;  I  crawled  into  one  of  the 
attics  to  see  what  the  construction  was.  I  went 
through  all  of  the  rooms  and  went  through  the 
barns,  the  chicken  houses,  everything. 

Q.  Did  you  examine  the  walls  and  ceilings  of 
each  of  these  buildings'? 

A.    Yes,  I  did.  [105] 

Q.    In  detail?  A.    Yes. 

Q.  And  subsequent  to  that  trip  there,  did  you 
also  have  made  accessible  to  you  the  plans  and 
specifications  of  the  buildings  ?  A.     Yes,  I  did. 

Q.     And  you  have  studied  them"?  A.     Yes. 

Q.  Will  you  describe  to  the  court  the  buildings 
which  are  depicted  on  Plaintiff's  Exhibit  No.  2,  as 
Buildings  Nos.  1  through  5,  inclusive,  stating  the 
nature  and  character  of  the  construction  as  you 
found  it  as  a  result  of  your  inspection? 

And,  Mr.  Norwood,  will  you  please,  in  order  to 
save  the  time  of  the  court,  so  that  we  can  go  along, 
while  you  are  describing  it,  compare  it  with  other 
construction  which  is  generally  in  use,  both  in  the 
Nevada  area  and  here,  according  to  your  knowl- 
edge? 

A.  I  have  been  through,  of  course,  all  of  the 
buildings  that  are  on  here  (indicating  on  Exhibit 
2) ;  this  foreman's  cottage.  No.  1,  and  the  cook- 
house and  the  bunkhouse  are  basically  all  of  the 
same  type  of  construction.  The  interior  is  prac- 
tically all  plaster,  inside  of  them. 
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The  other  buildings  generally  have  the  same 
framing,  the  same  type  of  lumber  and  so  forth,  but 
there  is  no  plaster  [106]  in  the  other  buildings. 

The  exterior  is  the  same  on  practically  all  of 
them.  Basically,  these  four  buildings  here  (indicat- 
ing on  said  exhibit)  have  a  concrete  foundation 
that  goes  down  into  the  earth  2%  to  3  feet,  with  an 
8-inch  wall.  Normally  that  is  6  inches  in  Nevada 
as  well  as  in  California.  So  the  foimdations  are 
about  25  per  cent  heavier  than  you  will  find  in 
practically  any  other  buildings  in  the  Nevada  area, 
under  one-story  buildings. 

It  has  no  interior  piers  underneath  the  buildings. 
Instead  of  piers  they  have  what  they  call  a  con- 
tinuous foundation  footing.  It  is  almost  the  same 
foundation  that  is  used  on  the  outside  of  the  build- 
ing. It  is  considered  much  better  construction  and 
there  is  less  chance  of  settlement. 

The  floor  joists  are  2  by  8's — ^normally,  they  are 
2  by  6's — which  gives  you  a  25  per  cent  heavier 
floor,  stronger  floor. 

The  floor  joists  are  covered.  These  floor  joists 
were  covered  with  a  1  by  8  shiplap ;  on  top  of  that 
was  a  15-pound  felt  building  paper  and  on  top  of 
that  was  a  15/16  maple  flooring. 

The  walls  are  constructed  of  2  by  4's,  16  inches 
on  center,  which  is  a  normal  construction.  On  the 
outside  of  that,  they  had  1  by  8  solid  sheathing, 
which  is  a  little  better  than  usual.  Above  that  was 
a  15-pound  felt  and  [107]  asbestos  shingles. 
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In  between  all  these  studs  were  boards  made  from 
4-inch  rock  wool  batts. 

The  exterior  plaster  was  %  job  lath  and  plaster. 

The  ceiling  joists  were  2  by  6's.  Normally  on 
rooms,  the  size  of  these  buildings,  2  by  4's  are  used. 
In  observing  the  lumber  in  the  jobs,  I  saw  no  No.  2 
or  No.  3  lumber ;  it  was  all  No.  1  lumber. 

The  roof  rafters  were  2  by  6's,  24-inch  on  center. 
Normally,  that  is  2  by  4. 

The  struts  under  the  roof  rafters  were  2  by  4's, 
24  inches  on  center.  I  have  never  seen  that  done 
before.  Normally  they  are  6  to  8  feet  on  center.  All 
these  buildings  are  24-inch  on  center.  They  have  a 
collar  tie  on  every  rafter,  which  I  have  never  seen 
before,  even  in  Minnesota  and  in  the  Eastern  States 
where  they  have  lots  of  snow,  and  so  that  was  un- 
usual, and  I  noted  that. 

Above  that,  they  have  a  solid  sheathing  and  30- 
pound  felt  and  asbestos  shingles. 

The  ceiling  was  also  entirely  insulated  with  4-inch 
batts  of  wool. 

Everything  looked  unusually  good  as  far  as  con- 
struction went.  There  were  plenty  of  nails  and 
everything  was  straight  and  plumb. 

In  the  barns,  which  can  be  observed  because  there 
is  [108]  no  plaster  on  them,  you  can  see  that  bolts 
were  used  instead  of  nails,  where  nails  are  com- 
monly used,  and  things  like  that. 

Of  course,  in  the  house  where  things  are  plas- 
tered over,  it  is  difficult  to  see  some  of  those  items 
without  tearing  off  the  plaster. 
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Generally,  that  is  about  the  construction,  and  I 
would  say  that  it  is  about  50  per  cent  better  than 
anything  that  I  have  seen  in  Southern  California 
or  in  the  Nevada  areas,  in  Las  Vegas  and  Ely 
buildings. 

Mr.  Brett:  Now,  you  may  resume  the  witness 
stand. 

When  you  examined  those  buildings,  on  Septem- 
ber 8,  1951,  did  you  find  any  cracks  in  the  walls 
or  the  ceilings  of  the  buildings  which  had  been 
plastered?  A.     Yes,  I  did. 

Q.     And  where  did  you  find  them? 

A.  I  only  observed  one  area  that  had  cracked 
and  that  was  in  the  messhall  ceiling.  It  had  been 
repaired,  but  I  did  note  it. 

Q.  Except  for  that  one  place,  did  you  find  that 
there  were  any  observable  cracks  in  either  the  walls 
or  the  ceilings  of  those  buildings'? 

A.     I  saw  no  other  cracks  anywhere. 

Q.  Now,  did  you  go  back  to  the  property  on  the 
30th  day  of  May  of  1952?  A.     I  did.  [109] 

Q.     And  at  that  time  you  met  other  people? 

A.    Yes. 

Q.    Whom  did  you  meet  there? 

A.  Mr.  Millard  was  there;  a  man,  I  believe  his 
name  was  Hall,  from  the  Atomic  Adjustment 
Bureau,  I  believe,  and  there  was  an  engineer  there 
by  the  name  of  Bruno  or  Bruner;  Bruner,  I  be- 
lieve it  was.  He  was  from  Las  Vegas,  I  believe. 

Q.    Was  Mr.  Bartholomae  there? 

A.     Mr.  Bartholomae  was  there.  Mr.  Seale,  the 
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ranch  foreman,  vv^as  there,  and  I  believe  that  was 

the  extent  of  those  present. 

Q.     And  was  Mr.  Mize  there  ? 

A.     There  was  a  Mr.  Mize  there,  yes. 

Q.     An  attorney  for  Mr.  Bartholomae '? 

A.     An  attorney. 

Q.  Now,  did  you  inspect  those  buildings  at  that 
time?  A.     Yes,  I  did. 

Q.     In  the  interior?  A.    Yes,  sir. 

Q.  Did  you  find  any  difference  in  the  interior 
of  those  buildings  at  the  time  you  inspected  them 
on  May  30,  1952,  from  the  condition  in  which  you 
had  observed  them  when  you  were  there  and  in- 
spected them  on  September  8,  1951? 

A.    Yes,  I  did. 

Q.  Will  you  state  to  the  court  what  differences 
you  [110]  observed? 

A.  The  walls  in  all  the  plastered  buildings,  and 
ceilings — not  all  the  walls,  but  many  of  them — were 
cracked,  with  quite  large  and  wide  cracks. 

Q.  Will  you  state  the  character  of  the  cracks, 
that  is,  whether  it  was  a  straight  line,  in  a  broken 
line,  or  how  would  you  describe  them? 

A.  Well,  there  was  some  of  each  type.  Most  of 
them  were  zig-zagging  cracks  following  the  plaster 
lath.  A  lath  that  is  nailed  onto  the  studs  is  48  inches 
long  and  16  inches  wide  and  %-inch  thick,  and  the 
cracks  would  go  along  for  maybe  two  or  three 
lengths  of  lath  and  then  zigzagged  across  16  inches, 
and  then  across  again.  Most  of  the  bad  cracks  would 
take  that  course  and  follow  the  lath  line.   There 
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were  a  few  cracks  underneath  the  w^indows,   and 
most  of  the  cracks  had  an  appearance  of  something 
twisting — well,  as  I  told  Mr.  Bartholomae r 

The  Court:  No,  no.  Don't  tell  us  what  you  told 
Mr.  Bartholomae, 

The  Witness:     All  right. 

The  Court :    You  just  tell  us  as  to  the  facts. 

A.  It  appeared  to  me  something  had  hit  the 
corner  of  the  building,  just  like  a  large  truck  or 
something  had  run  into  each  one  of  those  buildings 
on  the  same  side,  and  the  cracks  not  only  were 
open  but  there  was  a  little  sort  of  [111]  a  twisting 
look  to  them.  I  can  show  it  on  the  blackboard  better 
than  I  could  describe  it. 

Q.  (By  Mr.  Brett)  :  Now,  you  have  erected  a 
number  of  buildings  in  this  locality? 

A.     Yes,  sir,  I  have. 

Q.  Buildings  which  run  into  considerable 
money  ?  A.     Yes. 

Q.  And  have  you  also  erected  buildings  in  colder 
climates,  in  Mimiesota  or  elsewhere? 

A.  I  have  designed  buildings  and  supervised 
buildings  in  both  Minnesota  and  Chicago.  I  have 
not  built  any  there. 

Q.  Did  you  examine  the  foundations  of  these 
buildings  during  your  inspection  of  May,  1952  ? 

A.     Yes,  I  did. 

Q.  You  had  examined  the  foundations  during 
your  inspection  in  September  of  1951? 

A.     I  did. 

Q.     And  did  you  find  any  changes  in  the  founda- 
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tions,  in  your  later  examination?  A.     None. 

Q.  You  are  familiar  in  the  course  of  your  work 
with  settlement  cracks  in  foundations,  are  you? 

A.    Yes,  I  am. 

Q.  And  will  you  describe  to  the  court  the  gen- 
eral character  of  settlement  cracks  in  foundations, 
in  buildings  [112]  of  this  kind  ? 

A.  As  to  settlement  cracks,  in  buildings  of  this 
size,  the  concrete  will  actually  break  and  leave  a 
rough  joint.  Normally  there  will  be  a  sheering 
effect.  One  part  of  the  wall  will  actually  drop  below 
the  other.  And,  normally,  it  is  further  apart  at  the 
top  of  the  foundation  than  it  is  at  the  base  of  the 
foundation,  too. 

Q.  Did  you  find  a]iy  settlement  cracks  in  any  of 
the  foundations,  w^hen  you  inspected  the  property 
May  30th  of  1952  ?  A.     None. 

Q.  Did  you  make  any  inspection  of  any  other 
factors,  for  the  purpose  of  determining  whether 
there  had  been  a  settlement  in  any  of  the  buildings  ? 

A.  Well,  I  checked  all  of  the  foundations  on  my 
second  inspection,  to  see  if  there  were  cracks.  I 
found  no  settlement  or  anything  at  all  that  would 
indicate  that  the  foundations  had  settled. 

Q.  As  a  result  of  your  inspections,  have  you 
formed  a  conclusion  as  to  whether  or  not  the  cracks 
which  you  observed  could  have  been  caused  by  set- 
tlement of  any  of  the  buildings  ? 

A.  They  definitely  could  not  have  been  caused  by 
settlement. 

Q.    Now,  are  you  familiar  with  what  are  known 
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in   the   [113]   building  trade   as   curing   cracks   in 

works  of  construction,  in  buildings? 

A.    Yes,  I  am. 

Q.  What  are  those  kinds  of  cracks?  What  does 
that  mean? 

A.  Well,  if  plaster  dries  too  fast,  or  if  there  is 
too  much — normally,  if  a  wind  comes  up  blowing 
through  the  windows  and  the  plaster  will  check, 
they  are  very  small  air  checks.  And  there  wall  gen- 
erally be  spots  of  them  over  a  wall,  and  normally 
those  checks  are  not  over  2  or  3  inches  long,  but 
there  will  be  quite  a  number  of  them  on  a  wall  that 
gets  quite  a  bit  of  wind  or  if  the  plaster  takes  too 
long  to  dry. 

Sometimes,  if  the  plaster  is  put  on  in  wet  weather 
and  the  plaster  stays  wet  too  long,  the  board  gets 
soaked  up  and  it  soaks  into  the  lumber  and  it  will 
cause  the  lumber  to  swell  and  also  cause  a  curing 
check.  Around  windows  and  doors,  it  is  diagonal,  it 
runs  up  at  45  degrees  from  the  corner  of  doors, 
noi-mally,  or  windows,  and  it  is  about  the  width  of 
a  pencil  line  and  generally  runs  off  a  foot  from  the 
corner. 

Q.  In  the  construction  of  the  character  which 
you  found  at  the  headquarters  of  the  Bartholomae 
Pish  Creek  Ranch,  what,  in  your  opmion,  would  be 
the  time  after  the  construction,  that  is,  from  the 
time  of  completion  of  the  job,  within  which  settle- 
ment cracks  would  occur?  [114] 

A.  Well,  normally,  if  you  have  any  settlement 
cracks,  you  get  them  within  one  year. 
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Q.  Do  you  know  when  these  buildings  were 
erected  ? 

A.    I  have  heard  1941.  I  am  not  sure  of  that. 

Q.  Did  you  form  an  opinion  as  to  whether  or 
not  the  cracks  in  the  walls  and  in  the  ceilings,  which 
you  observed  during  your  inspection  on  May  30, 
1952,  could  have  been  caused  by  settlement — or  by 
curing  ? 

A.  They  definitely  could  not  have  been.  The 
buildings  had  the  appearance  of  being  5  or  6  years 
old,  at  least,  and  I  saw  no  curing  cracks.  As  a  mat- 
ter of  fact,  as  I  stated  before,  I  only  saw  one  crack 
on  my  first  inspection  and  that  had  been  repaired 
in  the  messhall. 

Plaster  repaired  cracks  normally  show,  even 
though  they  have  been  painted  over,  or  repaired. 
It  is  pretty  hard  to  get  rid  of  them. 

Q.  Do  you  have  an  opinion  as  to  whether  or  not 
the  cracks  which  you  observed  during  your  inspec- 
tion of  May  30,  1952,  could  have  been  the  result  of 
temperature  changes  over  in  the  area? 

The  Witness :     No.  The 

Q.  (By  Mr.  Brett)  :  Do  you  have  an  opinion, 
is  the  question. 

A.  That  type  of  temperature  changes  did  not 
make  that  kind  of  a  crack,  in  my  opinion.  [115] 

Q.  I  take  it  that  you  do  have  an  opinion  and 
you  have  stated  it,  is  that  correct?  A.    Yes. 

Q.     Will  you  state  your  reasons  for  that  opinion  ? 

A.  Well,  the  pattern  of  the  cracks  on  the  ceilings 
and  in  the  walls  show  that  the  building  was  moved 
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by  some  external  force,  from  the  direction  of  those 
cracks  and  from  the  way  that  they  were  twisted  and 
the  way  the  plaster  would  twist  up  with  the  crack. 

And,  of  course,  cold  weather  does  not  affect  plas- 
ter. The  sudden  temperature  changes  could  crack 
it,  but  not  real  cold  weather  or  real  hot  weather. 
It  is  not  affected  by  either  one  of  them. 

Q.  Now,  Mr.  Norwood,  we  have  some  pictures 
in  evidence.  You  have  seen  those  photographs'? 

A.     I  have  seen  some  of  them,  yes. 

Q.  Will  you  tell  me,  whether  in  your  opinion, 
based  upon  your  inspection,  there  was  a  substan- 
tial defacement  of  the  property,  as  the  result  of 
these  cracks?  A.     Yes,  there  was. 

Q.  Have  you  prepared  an  estimate  as  to  the  cost 
of  repairing  those  buildings,  to  restore  those  in- 
teriors to  the  condition  in  which  they  w^ere  as  you 
saw  them  on  September  8,  1951? 

A.    I  have  prepared  a  cost  estimate,  yes.  [116] 

Q.  And  will  j^ou  state  what,  in  your  opinion,  the 
reasonable  cost  of  restoration  of  those  buildings,  by 
repairing  the  plaster  and  the  ceilings,  w^ould  be  as 
of  the  date,  that  is  the  fall  of  1951,  to  restore  them 
to  the  condition  in  which  you  observed  them  on 
Septembers,  1951? 

A.  Well,  my  estimate  which  was  in  September — 
which  was  after  observing  them  May  30,  1952,  in 
my  bid,  which  was  dated  in  July,  1952,  Is  for  ap- 
proximately $5,000. 

Q.     In  your  opinion,  is  that  a  reasonable  cost  of 
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doing  that  work  at  that  location,  and  as  of  the  fall 

of  1951?  A.    It  is. 

Mr.  Brett :     That  is  all  with  this  witness. 

Cross-Examination 
By  Mr.  Weisz : 

Q.  Mr.  Norwood,  did  you  state  that  sudden  tem- 
perature changes  can  crack  plaster? 

A.     They  could,  yes. 

Q.  Now,  when  you  went  to  the  ranch  in  Septem- 
ber of  1951,  you  were  inspecting  the  buildings  for 
what  purpose,  sir?  A.     In  1951? 

Q.     In  1951,  yes,  at  the  tirst  visit  ? 

A.     To  construct  other  buildings  on  the  ranch. 

Q.  In  other  words,  to  get  the  layout  of  the  build- 
ings so  they  could  be  duplicated  and  keep  the  har- 
mony of  the  place?  A.     Eight.  [117] 

Q.  And  you  inspected  the  walls  and  the  ceilings 
on  the  interiors  of  the  other  buildings  in  order  to 
duplicate  them  in  new  construction,  is  that  correct? 

A.     Right. 

Q.  You  were  not  inspecting  for  cracks,  were 
you,  sir? 

A.     No.  I  was  inspecting  them  for  workmanship. 

Q.  Now,  Mr.  Norwood,  you  have  worked  with 
and  have  been  familiar  with  work  in  plaster  for 
some  period  of  time,  have  you  not? 

A.    Yes,  sir. 

Q.  Is  it  fair  to  say,  Mr.  Norwood,  that  there  is 
no  such  thing  as  a  plaster  wall  without  cracks? 

A.    Yes.  It  is  fair.  No.  In  other  words,  when  we 
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build  we  are  very  much  ashamed  when  we  build  a 
building  and  we  get  a  crack  in  it,  and  it  is  very  un- 
usual when  we  do  get  a  crack. 

Q.  Isn't  it  true,  Mr.  Norwood,  that  plaster  walls 
normally,  usually,  in  any  area,  develop  very  thin 
cracks  ? 

A.  Occasionally,  yes,  but  not  in  good  construc- 
tion. 

Q.  Now,  you  made  an  estimate  of  repair  in  July 
of  1952,  as  to  the  buildings  here,  with  regard  to  the 
cracks,  for  repair  of  the  cracks  ?  A.     Yes. 

Q.  And  was  that  for  pulling  oif  the  plaster  and 
replastering  the  walls,  or  repairing  the  plaster  that 
was  on  the  walls'?  [118] 

A.  Well,  there  is  no  way  of  repairing  the  plaster 
without  tearing  it  off  and  having  it  back  in  its 
original  condition.  So  I  offered  something  that 
would  be  more  reasonable  or  as  reasonable  and  as 
a  substitute.  In  other  words,  it  would  not  give  them 
what  they  had  before,  but  it  would  be  a  substitute. 

Q.     And  what  was  that,  sir  I 

A.  To  cover  the  walls  in  the  rooms  that  were 
cracked  with  knotty  pine  boarding  and  paint  them ; 
paint  them  and  cover  the  ceilings  with  a  Celotex, 
acoustical  plaster — acoustical  board,  and  it  would 
be  put  in  Mastic  on  the  ceilings  and  it  would  cover 
all  the  cracks. 

In  some  rooms,  for  instance,  where  there  were 
cracks  just  at  the  windows,  I  had  just  figured  on 
a  wainscoting  of  wood  similar  to  this  room  here,  in 
knotty  pine. 
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In  other  words,  that  would  be  about  as  reason- 
able a  way  as  you  could  repair  them. 

Q.  Now,  that  repaired  crack  in  the  messhall  that 
you  spoke  of,  how  had  that  been  repaired'? 

A.  It  had  been  filled  with  probably  spackle  and 
painted.  It  was  a  straight  crack  that  went,  oh, 
maybe' 8  or  9  feet  to  almost  the  center  of  the  ceiling 
and  did  not  zigzag  or  anything.  It  was  just  a 
straight  crack.  And  it  didn't  have  the  appearance  of 
too  wide  a  crack,  and  it  has  been  filled  and  enameled 
over.  [119] 

The  messhall  was  all  enameled  on  the  ceiling  and 
part  of  the  walls  down  to  a  wainscoting.  It  had 
wood  wainscoting  in  it. 

Q.  Now,  isn't  it  common  practice  to  repair 
cracks  by  either  spackling  or  using  Swedish  putty 
to  fill  the  cracks  and  then  size  and  paint  them  ? 

A.  Well,  it  is  done,  many,  many  times,  because 
it  is  the  most  reasonable  way  of  doing  it,  but  it 
always  shows.  We  have  repair,  remodel  jobs,  where 
we  have  that  situation,  and  where  they  don't  want 
to  spend  the  money  to  fix  it  properly,  and  the  next 
best  thing  is  to  xmtch-spackle  the  crack,  sandpaper 
it  down,  smooth  it,  and  cover  the  ceiling  with 
Sanitas,  or  the  wall,  or  whatever  it  is.  That  is  get- 
ting up  to  almost  as  expensive  as  putting  some 
wood  over  it,  and  then  it  might  work  loose.  Once 
you  have  a  crack,  it  will  always  work  a  little  bit. 
That  crack  can  work,  because  there  is  no  strength 
there.  And  if  it  does  work,  your  Sanitas  will  buckle 
and  then  cause  the  trouble  again. 
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Q.  Isn't  it  true  that  plaster  does  not  have  any 
intrinsic  strength  1 

A.  Well,  it  has  some  strength,  but  different 
plasters,  some  plasters  have  more  strength  than 
others  and  some  have  more  give  than  others. 

Q.  Well,  for  instance,  on  buttonboard  and  rock 
lath,  there  is  always  a  paper  backing  on  that,  isn't 
there?  [120]  A.    Yes. 

Q.  And  isn't  it  the  paper  that  gives  the  board 
sheer  strength,  that  is,  against  sheering  and  crack- 
ing? 

A.  The  paper  is  the  adhesive  that  the  plaster 
sticks  to  and  soaks  up  and  the  board  gives  it  most 
of  the  strength.  The  plaster  has  some  strength.  You 
can  take  plaster  that  is  dumped  out  of  a  cement 
mixer  and  pick  it  up  and  it  takes  quite  a  bit  of 
strength  to  break  it.  It  has  some  strength  in  it. 

Q.  Could  you  tell  us  again  what  the  estimate 
was  that  you  made  in  July  of  1952  ? 

A.  Well,  I  gave  two  estimates.  I  gave  one  esti- 
mate for  $3,937.03,  which  was  for  the  lumber  or 
the  labor  and  material  for  work  on  the  job.  Then, 
in  addition  to  that,  I  had  another  estimate,  and  I 
have  it  here,  for  the  subsistence  pay  for  the  men, 
their  room  and  board  while  they  were  there. 

The  job  is  located  approximately  25  miles  out  of 
town.  Whenever  we  have  any  work  that  far  out  of 
town,  we  have  to  be  paid  for  that.  Then,  also,  the 
men  have  to  have  travel  pay,  and  I  put  that  in  the 
cost. 

Q.     And  what  did  that  amount  to,  sir,  in  dollars  ? 
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A.     That  amounted  to  $1,030.50. 

Q.  And  that  was  figuring  labor  from  where, 
from  Ely,  Nevada? 

A.  No.  That  was  using  my  own  men  from  here; 
in  other  words,  that  I  would  have  to  pay  their  time 
on  the  road  [121]  plus  their  transportation,  plus 
their  subsistence,  which  is  $5.00  per  day  per  man. 

Mr.  Weisz :    All  right.  Nothing  further. 

The  Witness  (Continuing)  :  Which  is  the  rec- 
ognized union  rate.  That  is  the  recognized  union 
rate. 

Mr.  Weisz:     No  further  questions. 

The  Court:     You  may  step  down. 

The  Witness:     Thank  you. 

Mr.  Brett :  Now,  at  this  time,  if  the  court  please, 
I  will  offer  into  evidence,  and  as  a  matter  of  ju- 
dicial notice,  that  part  of  \hQ  official  report  of  the 
Atomic  Energy  Commission,  which  is  the  13th  semi- 
annual report  and  is  entitled,  "Assuring  Public 
Safety  in  Continental  Weapons  Tests,"  and  I  refer 
to  that  portion  of  it  which  is  on  pages  77  through 
89  under  the  heading  of  "Public  Safety  in  Con- 
tinental Weapons  Tests."  There  was  a  copy  an- 
nexed to  the  plaintiff's  memorandum  heretofore 
filed  with  the  court  and  if  I  could  I  would  like  to 
use  that  particular  one.  I  take  it  that  it  is  here.  I 
filed  it  with  my  memorandum. 

The  Court :     This  one  (indicating  document)  ? 

Mr.  Brett:     Yes. 

The  Court:  If  it  is  agreeable  with  counsel,  that 
may  be  removed. 
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Mr.  Weisz :  That  is  agreeable,  your  Honor. 

The  Court:  All  right.  [122] 

Mr.  Weisz:  It  may  be  removed. 

The  Court:  Just  remove  it  from  the  file  and  put 
it  into  evidence.  Is  it  attached  to  the  memorandum? 

The  Clerk :  It  has  been  attached  to  the  file. 

The  Court :  It  will  be  received  in  evidence. 

Mr.  Brett:  Now,  I  assume  that  should  be  given 
an  exhibit  number. 

The  Court:  Yes. 

Mr.  Brett :  I  believe  that  will  be  No.  34. 

The  Court :  Yes,  it  will  be  next  in  order. 

The  Clerk :  That  will  be  Exhibit  No.  34. 

(Said  booklet  was  received  as  Plaintiff's  Ex- 
hibit No.  34  in  evidence.) 

Mr.  Brett:  Next  I  offer  in  evidence  as  Plain- 
tiff's Exhibit  the  little  yellow  volume.  What  number 
is  that? 

Mr.  Weisz :     No.  31,  I  think. 

The  Clerk:  The  little  yellow  booklet,  entitled, 
''Atomic  Test  Effects" 

Mr.  Brett:  Yes,  it  is  the  official  report  of  the 
Atomic  Energy  Commission  entitled  "Atomic  Test 
Effects  in  the  Nevada  Test  Site  Region,"  which  has 
heretofore  been  marked  Exhibit  No.  31  for  identifi- 
cation, and  particularly  that  portion  thereof  which 
is  on  pages  10  through  14  under  the  heading  "The 
Sound  or  Blast." 

Mr.  Weisz:  We  object  to  that,  your  Honor,  on 
the  [123]  ground  that  it  is  hearsay  and  on  the 
ground  that  it  is  irrelevant  and  immaterial. 
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Mr.  Brett:  It  is  offered  on  the  basis  that  it  is 
an  official  Government  report  issued  by  one  of  the 
executive  agencies  and  is  a  matter  of  which  the 
court  will  take  judicial  notice. 

The  Court:    Overruled.  It  will  be  received. 

Mr.  Brett:     I  beg  your  pardon,  sir? 

The  Court :     It  will  be  received. 

(Said  booklet  marked  as  Plaintiff's  Exhibit 
No.  31  was  received  in  evidence.) 

Mr.  Brett:  Now,  I  desire  next,  your  Honor,  to 
proceed  with  the  depositions  which  the  Government 
took,  which  I  am  going  to  offer  as  part  of  the  plain- 
tiff's case. 

Do  you  desire  me  to  continue  now? 

The  Court:     We  will  recess  at  this  time. 

Mr.  Brett:  I  think  we  can  finish  all  right  to- 
morrow. 

The  Court:  All  right.  We  will  recess.  We  will 
recess  until  9:45. 

Mr.  Brett :     Thank  you. 

Before  your  Honor  recesses  I  would  like  to  state 
that  I  have  obtained  a  copy  of  the  deposition  of 
Brigadier  General  Fields,  and  so  has  counsel,  but 
neither  of  us  were  furnished  with  the  attachments. 

I  realize  that  normally  we  don't  break  the  seals 
and  [124]  look  at  those  matters  until  they  are 
offered,  but  I  would  like  to  see  them  and  I  assume 
counsel  would.  Unless  there  is  some  objection  I 
would  like  to  open  and  examine  them  for  a  few 
minutes. 

The  Court :     You  may  have  such  leave. 
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Mr.  Brett :  I  did  not  attend  the  session  in  Wash- 
ino^ton  and  therefore  I  did  not  see  them. 

The  Court:  Yes,  you  may  break  the  seal  and 
examine  them. 

(Whereupon,  a  recess  was  taken  until  the 
following  day,  Wednesday,  May  11,  1955,  at 
9:45  a.m.)   [125] 

Wednesday,  May  11,  1955—9:45  A.M. 
(The  court  hears  another  matter.) 

The  Court:    The  clerk  will  call  the  case  on  trial. 

The  Clerk:  No.  14,795-WB  Civil,  Bartholomae 
Corporation  versus  United  States  of  America,  for 
further  trial. 

Mr.  Brett:     Ready  for  the  plaintiff. 

Mr.  Weisz:     Ready  for  the  defendant. 

The  Court :     You  may  proceed. 

Mr.  Brett:     Thank  you,  your  Honor. 

The  plaintiff  will  call  Mr.  William  A.  Bartholo- 
mae, Jr. 

WILLIAM  A.  BARTHOLOMAE 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     Your  full  name,  please. 

The  Witness:     William  A.  Bartholomae. 

Direct  Examination 
By  Mr.  Brett: 

Q.     Where  do  you  reside,  Mr.  Bartholomae? 
A.     In  Los  Angeles  County,  Diamond  Bar  Ranch. 
Q.     And  what  position  do  you  occupy  with  the 
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corporate  plaintiff  in  this  case,  the  Bartholomae 
Corporation  'i 

A.     I  am  the  president  and  general  manager. 

Q.     Sir? 

A.     President  and  general  manager.  [128] 

Q.  You  are  familiar  with  its  property  known  as 
the  Bartholomae  Pish  Creek  Ranch? 

A.     Yes,  sir. 

Q.  And  with  the  improvements  that  are  erected 
thereon?  A.    Yes,  sir. 

Q.  Did  you  have  anything  personally  to  do  with 
the  erection  and  construction  of  those  improve- 
ments? A.     Yes,  sir. 

Q.     What  did  you  have  to  do  with  them? 

A.  Well,  I  helped  in  the  designs,  in  the  specifica- 
tions and  the  actual  construction  on  the  job. 

Q.     When  were  those  buildings  erected  ? 

A.     In  1941. 

Q.  Before  that  time,  Mr.  Bartholomae,  had  you 
had  other  experience  in  the  design  and  supervision 
of  construction  of  buildings  ?  A.    Yes,  sir. 

Q.  And  had  you  had  such  experience  with  ref- 
erence to  other  areas  where  there  were  extreme 
colds  and  extreme  temperatures  ?  A.     Yes,  sir. 

Q.     And  where?  A.     In  Alaska. 

Q.     And  where  in  Alaska? 

A.  Well,  both,  at  three  places,  Pairbanks,  Nome 
and  [129]  Teller. 

Q.  And  that  was  in  connection  with  your  com- 
pany's operations?  A.     Yes,  sir. 

Q.     Will  you  state  to  the  court  the  nature  and 
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the  character  of  the  plastering  that  was  done  in 

the  buildings  that  were  in  the  headquarters  ranch? 

A.  Well,  we  had  very  low  humidity  in  the. area, 
so  we  adopted  a  program  of  what  is  known  as  a 
3-coat  plaster  job  over  button  board. 

Q.  In  which  of  those  buildings  was  the  plaster 
covered  with  paint  or  some  other  substance*? 

A.  Just  in  the  cookhouse  and  the  dining  room 
area  which  was  all  one  large  room.  For  sanitation 
purposes,  we  painted  that  room  only. 

Q.     All  others  then  were  unpainted? 

A.     Yes,  sir. 

Q.  Were  there  any  heatings  in  the  Bartholomae 
cottage  during  the  winter  months? 

A.     There  wasn't  during  the  year  1951. 

Q.  That  is,  in  October-November,  from  then  on, 
in  1951  there  were  not? 

A.     That  is  correct,  yes,  sir. 

Q.  Are  you  familiar,  Mr.  Bartholomae,  with  the 
fact  that  there  had  been  a  crack  in  the  ceiling  of 
the  building  [130]  in  which  the  dining  room  is 
located  ?  A.     Yes. 

Q.    Which  building  was  that,  by  the  way? 

A.  That  was  the  messhall.  I  think  that  was 
Building  No.  4. 

Q.     Is  that  the  cookhouse  building? 

A.     That  is  right,  yes,  sir. 

Q.     As  shown  on  Plaintiff's  Exhibit  2? 

A.    Yes,  sir. 

Q.     When  did  that  cracking  occur? 

A.     It  occurred  in  about  June  of  1943  when  we 
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were   engaged   in   the   painting   operation   of   that 

room. 

Q.  Did  you  personally  go  to  the  property  and 
inspect  it  from  time  to  time  ?  A.     Oh,  yes. 

Q.  Did  you  visit  the  property  on  May  30  of 
1952?  A.    Yes,  sir. 

Q.  Now,  from  the  date  which  you  have  just 
given,  which  I  believe  was  1943,  did  you  regularly 
inspect  the  properties  %  A.     Yes,  sir. 

Q.    Up  until  the  time  you  again  visited  it? 

A.    Yes,  sir. 

Q.  And  up  until  May  30,  1952,  were  there  any 
cracks  in  any  of  the  walls  in  any  of  the  buildings, 
except  the  one  that  had  been  repaired  in  the  mess- 
hall?  [131]  A.     None  that  I  could  see. 

The  Court :  Now,  just  a  minute.  Read  that  ques- 
tion. 

(Question  and  answer  read.) 

The  Court:  I  don't  think  you  want  to  ask  that 
question. 

Mr.  Brett :     I  beg  your  pardon  ? 

The  Court;  I  don't  think  you  want  to  ask  that 
question.  There  were  other  witnesses  here  that  tes- 
tified there  were  cracks,  there  were  cracks  in  the 
fall  of  1951. 

Mr.  Brett :     Well,  that  is  true,  your  Honor. 

The  Court:  He  has  testified  now  that  there 
weren't  any  cracks  until  May  of  1952. 

Mr.  Brett :     Well,  I  was  going  to  ask  him : 

Q.     When  was  the  last  time  before  May  30,  1952, 
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that  you  personally  saw  the  property,   Mr.   Bar- 
tholomae *? 

A.     I  would  say  about  September  8,  1951.  . 

Q.     That  is  when  it  was  visited  by  Mr.  Norwood  *? 

A.     Yes. 

Q.  Now,  Mr.  Bartholomae,  what  kind  of  an  op- 
eration have  you  had  at  that  location? 

A.  Well,  we  have  a  rather  sizable  cattle  opera- 
tion, a  cow  and  calf  outfit.  We  have  about  350,000 
acres. 

Q.  I  am  not  asking  the  individual's  name,  but 
the  designation.  Whom  do  you  have  as  the  rep- 
resentative of  the  corporation  on  the  property,  in 
charge  of  it? 

A.  We  have  a  foreman  on  each  of  our  ranches, 
and  we  had  [132]  one  at  that  ranch. 

Q.  And  in  the  course  of  the  corporation's  op- 
erations are  there  any  regulations  that  you  have 
with  reference  to  reporting  by  your  foreman  or 
superintendent  ? 

A.  Yes.  The  regulations  are  that  the  superin- 
tendent reports  to  me  by  telephone  once  a  week, 
usually  at  Friday  noon,  and  during  the  forepart  of 
the  week  a  written  rejjort  is  made  direct  to  the 
office. 

Q.  Is  the  foreman  also  required  to  report  any 
damage  to  the  property  or  any  needs  of  the  prop- 
erty? A.     Oh,  yes. 

Q.  And  has  that  been  the  course  of  operations 
throughout  the  operation  here  of  this  property? 

A.     Yes,  sir. 
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Q.  Who  is  the  custodian  of  those  records  of  your 
corporation?  A.     The  assistant  secretary. 

Q.    And  what  is  his  name?  A.     Mr.  Loy. 

Q.     Mr.  Loy?  A.    L-o-y,  Stanley  Loy. 

Q.  Mr.  Bartholomae,  what,  in  your  opinion,  was 
the  fair  market  value  of  the  buildings  which  com- 
prise the  headquarters  of  the  Bartholomae  Fish 
Creek  Ranch  as  of  October  1,  1951  ? 

Mr.  Weisz:  Objected  to,  your  Honor,  on  the 
ground  that  [133]  the  opinion  is  being  asked  of  an 
officer — the  corporation  as  to  the  market  value  of 
buildings  on  a  ranch  in  Nevada,  an  opinion  which 
the  witness  cannot  testify  to  as  an  expert.  I  think 
it  is  not  permissible  in  these  proceedings. 

Mr.  Brett:  If  your  Honor  please,  it  is  adduced 
on  the  basis  of  the  law  that  the  owner  of  property 
may  always  express  an  opinion  as  to  a  value,  and, 
of  course,  a  corporation  may  express  it  through  its 
executive  officer. 

The  Court:  Yes.  If  that  is  your  objection,  the 
objection  is  overruled.  Unless  it  is  a  preliminary 
question,  I  frankly  don't  see  the  materiality  of  it. 
No  one  contends  that  the  buildings  were  totally 
destroyed. 

Mr.  Brett:     Oh,  no. 

The  Court:  I  don't  understand  the  materiality, 
but  you  may  proceed. 

Mr.  Brett:  Well,  may  I  state  to  your  Honor 
that  it  is  my  concept  that  an  award  to  be  made  can 
be  fixed  in  various  ways.  One  way  is  by  the  reason- 
able cost  of  restoration,  which  we  have  shown,  and 
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which  I  will  also  show  through  this  witness. 

The  other  is  by  the  before  and  after  method  of 
the  market  value  of  the  property,  and  that  is  true 
irrespective  of  whether  it  was  destroyed  or  whether 
it  was  injured. 

The  Court:  Well,  counsel,  at  this  point  it  is  not 
material.  As  I  stated,  it  may  be  a  preliminary  ques- 
tion. In  [134]  other  words,  the  evidence  that  has 
been  in  so  far  wouldn't  be  at  all  material,  unless,  of 
course,  you  are  subsequently  going  to  show  its  value 
after  the  occurrence.  The  objection  is  overruled,  so 
you  may  proceed. 

Mr.  Brett:  Mr.  Reporter,  read  the  question, 
please. 

(Pending  question  read.) 

A.     I  will  say  $200,000. 

Q.  Now,  you  saw  the  properties  during  your 
visit  there  on  May  30th  of  1952?  A.     Oh,  yes. 

Q.  And  you  examined  the  condition  of  the  prop- 
erty at  that  time?  A.     Yes,  sir. 

Q.  Now,  what,  in  your  opinion,  was  the  fair 
market  value  of  the  improvements  at  the  head- 
quarters of  the  Bartholomae  Fish  Creek  Ranch  in 
the  condition  in  which  you  saw  them  on  May  30, 
1952  ?  A.     I  would  say  $165,000. 

Q.  Now,  will  you  state  your  reasons  for  that 
opinion  ? 

A.  My  reasons  for  that  opinion  are,  first,  that 
in  order  to  restore  the  buildings  it  would  cost  $25,- 
000  to  replaster  them;  and  there  would  be  a  ten 
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to  fifteen  thousand  cost  for  temporary  buildings 
while  the  job  was  in  operation  for  obsolescence,  be- 
cause we  would  have  to  carry  on  our  operations 
there  and  would  need  buildings.  So  I  estimate  [135] 
that  would  be  the  value. 

Q.  Now,  did  you  seek  to  determine  what  might 
be  an  acceptable  substitute  for  replastering  ? 

A.  Well,  there  would  be  no  real  substitute,  but 
Ave  did  explore  the  idea  of  getting  the  buildings  in 
repair  at  a  minimum  of  cost  and  a  minimum  of  in- 
convenience. 

Q.  Is  it,  or  is  it  not  true,  that  you  have  had 
substantially  continuous  operation  of  putting  im- 
provements on  your  ranch  in  that  area? 

A.  Yes,  over  there  we  do  some  building  every 
year. 

Q.  And  you  personally  check  and  supervise 
that  ?  A.     Oh,  yes. 

Q.  And  in  connection  with  that,  have  you  kept 
yourself  acquainted  with  the  possible  places  from 
which  you  could  obtain  the  necessary  labor  and 
materials'?  A.    Yes,  sir. 

Q.  Now,  what  is  the  nearest  inhabited  place  to 
the  ranch?  A.     Eureka,  the  County  Seat. 

Q.     And  about  how  far  away  is  that  ? 

A.     About  twenty  miles. 

Q.  What  is  the  nearest  next  inhabited  place  of 
any  substantial  size?  A.     That  would  be  Ely. 

Q.     How  far  away  is  that?  [136] 

A.    80  miles. 

Q.     Now,    was    there    any    labor   supply,    which 
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would  be  cai:)able  of  performing  the  necessary  re- 
pairs on  these  properties,  at  this  town  of  Eureka  ? 

Mr.  Weisz:  Objected  to  as  calling  for  a  conclu- 
sion of  the  witness,  your  Honor,  and  no  founda- 
tion laid  as  to  whether  this  witness  would  know  of 
labor  supply  in  general  or  of  any  particular  type  in 
Eureka  or  at  Ely,  or  in  any  other  place,  for  that 
matter. 

The  Court:  Objection  overruled.  He  is  asking 
him  if  he  knows. 

A.  I  did  make  inquiry.  In  other  words,  I  asked 
for  bids  at  Ely. 

Mr.  Brett:  Did  the  court  sustain  the  objection  1 
I  didn't  hear  it. 

Mr.  Weisz :    The  court  overruled  the  objection. 

The  Court:  I  overruled  that,  but  his  answer  is 
not  responsive. 

Mr.  Brett:  That  is  what  I  thought.  Will  you 
read  the  question  now,  please? 

(Pending  question  read.) 

The  Court :  Now,  you  can  answer  that  yes  or  no, 
if  you  know. 

A.    No. 

Q.  (By  Mr.  Brett)  :  Now,  was  there  any  ade- 
quate supply  [137]  at  the  town  of  Ely  ? 

A.     No. 

Q.  Did  you  obtain  a  firm  bid  from  anyone  for 
the  doing  of  the  work?  A.    Yes. 

Mr.  Brett:     I  will  ask  the  clerk  to  mark  these 
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three  sheets  as  Plaintiff's  Exhibit  35  for  identifica- 
tion. 

(Said  three  pages  of  document  were  marked 
as  Plaintiff's  Exhibit  No.  35  for  identification.) 

Q.  (By  Mr.  Brett)  :  I  show  you  Plaintiff's  Ex- 
hibit 35  for  identification,  three  sheets,  and  ask  you 
if  this  is  the  bid  you  refer  to? 

A.     Yes,  this  is  the  bid. 

Q.  And  is  that  the  lowest  bid  you  were  able  to 
obtain  from  the  solicitation  of  bids'? 

A.     Yes,  sir. 

Mr.  Brett :  I  wall  offer  that  in  evidence  as  Plain- 
tiff's  Exhibit  No.  35. 

Mr.  AYeisz:  No  objection.  There  will  be  no  ob- 
jection to  this. 

The  Court:     It  will  be  received.  What  is  it? 

Mr.  Brett :    It  is  the  Norwood  &  DeLonge  bid. 

The  Court:     Mr.  Norwood's  bid? 

Mr.  Brett:     Yes,  sir. 

The  Court :    All  right.  It  will  be  received. 

(Said  three-page  document  marked  as  Plain- 
tiff's Exhibit  35  was  received  in  [138]  evi- 
dence.) 

Mr.  Brett :     That  is  all. 

Cross-Examination 
By  Mr.  Weisz : 

Q.     Mr.  Bartholomae,  are  you  an  engineer,  sir? 

A.     Pardon  me  ? 

Q.    Are  you  an  engineer?  A.     Yes. 
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Q.     Of  what  type?  A.     Civil. 

Q.  A  civil  engineer.  Now,  have  you  ever  lived 
in  the  town  of  Ely,  Nevada?  Rather,  did  you  live 
in  the  town  of  Ely,  Nevada,  in  the  latter  part  of  the 
year  1951? 

A.     For  a  period  of  not  more  than  a  week,  yes. 

Q.  Are  you  familiar  with  the  labor  situation  in 
Ely,  Nevada?  A.     Yes. 

Q.  When  you  were  in  Ely,  were  you  employing 
labor,  particularly  construction  labor? 

A.     Not  in  Ely,  no. 

Q.  Did  you  employ  construction  labor  in 
Eureka  ?  A.     Yes. 

Mr.  Weisz:     I  have  no  further  questions. 

Mr.  Brett:     That  is  all,  Mr.  Bartholomae. 

The  Court:     You  may  step  down. 

(Witness  excused.)  [139] 

Mr.  Brett:  The  plaintiff  will  call  Mr.  Stanley 
Loy.  Mr.  Loy,  before  you  go  up  there,  take  the 
original  of  those  papers. 

STANLEY  A.  LOY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     Your  full  name,  please. 

The  Witness :     Stanley  A.  Loy. 

Direct  Examination 

Mr.  Brett:  Will  your  Honor  pardon  me  for  a 
moment  until  I  show  counsel  this  document? 

(Short  intermission.) 
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By  Mr.  Brett: 

Q.     Mr.  Loy,  where  do  you  reside? 

A.     Diamond  Bar  Ranch,  Los  Angeles  County. 

Q.  And  what  position  do  you  have  with  the 
plaintiff,  the  Bartholomae  Corporation? 

A.    Assistant  secretary  and  office  manager. 

Q.  And  did  you  have  that  position  during  the 
year  of  1951?  A.    Yes,  sir. 

Q.    And  continuously  since  that  date  ? 

A.     Yes,  sir. 

Q.  Are  you  the  custodian  of  the  records  of  that 
corporation?  A.     Yes,  sir.  [140] 

Q.  Do  you  have  in  your  possession  the  original 
of  a  report  dated  December  20,  1951,  to  the  Bar- 
tholomae Corporation  at  its  Fullerton  office,  from 
Arthur  J.  Seale,  Bartholomae  Fish  Creek  Ranch? 

A.     Yes,  sir. 

Q.     Will  you  find  that  please? 

A.     Do  you  want  me  to  remove  it  from  the  file  ? 

Q.     If  you  will,  please. 

(Witness  removes  document  from  file.) 

Q.  Now,  do  you  also  have  in  your  file,  the  records 
of  the  corporation,  a  report  by  Arthur  J.  Seale  to 
the  Bartholomae  Corporation,  Fullerton  office,  dated 
April  27, 1952?  A.    Yes,  sir. 

Q.    Will  you  find  that,  please? 

(The  witness  produces  document.) 

Q.     Now,  Mr.  Loy,  have  you  had  photo  copies  of 
those  communications  made  and  delivered  to  me? 
A.    Yes,  sir. 
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Q.  And  you  have  personally  delivered  them  to  me 
so  that  you  have  compared  them  *?  A.    Yes,  sir. 

Q.  And  aside  from  the  inked  notations  which  ap- 
pear on  the  communications,  the  communications  are 
in  the  same  form  as  they  were  when  you  originally 
received  them  for  the  [141]  corporation*? 

A.     Yes,  sir. 

Q.  And  they  were  received  in  the  ordinary  course 
of  business  of  the  corporation?  A.     Yes,  sir. 

Mr.  Brett:  Your  Honor,  by  reason  of  the  Cali- 
fornia Code  that  you  can  use  photo  copies  of  these 
documents  and  since  we  have  the  originals  in  our 
office,  I  am  going  to  have  the  clerk  mark  photo 
copies,  but  I  will  show  the  Government  counsel  if 
necessary  the  originals.  I  think  it  is  the  1953  State 
Code.  If  your  Honor  isn't  familiar  with  it,  I  will 
get  it. 

The  Court :     I  am  familiar  with  it. 

Mr.  Weisz:  There  will  be  no  objection  to  those 
being  copies.  There  will  be  objection  to  the  docu- 
ments. 

Mr.  Brett:  I  understand  that.  I  first  wanted  to 
explain  to  your  Honor  why  I  am  using  the  photo 
copies.  I  will  ask  the  clerk  to  mark  a  photo  copy 
of  a  two-page  letter  dated  December  20,  1951,  as 
Plaintiff's  Exhibit  No.  36  for  identification  and  to 
mark  a  photo  copy  of  a  one-page  communication 
dated  April  27,  1952,  as  Plaintiff's  Exhibit  No.  37 
for  identification. 
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(Said  documents  were  marked  as  Plaintiff's 
Exhibits  Nos.  36  and  37,  respectively,  for  iden- 
tification.) 

Q.  (By  Mr.  Brett) :  Now,  Mr.  Loy,  I  have  the 
photo  copies.  You  have  the  originals  before  you. 
Will  you  state  whether  or  not  the  writing  that  is  on 
the  first  page,  and  I  [142]  will  show  it  to  you,  Plain- 
tiff's Exhibit  36  for  identification,  which  reads  in 
figures  ^'12/26/51"  and  "Loy,"  is  in  your  hand- 
writing? A.     Yes,  sir. 

Q.     Is  that  your  signature?  A.     Yes,  sir. 

Q.  And  what  did  that  date  indicate  as  a  part  of 
your  records'? 

A.  That  indicated  the  date  that  I  received  that 
document. 

Q.  In  other  words,  the  date  that  it  was  received 
by  you  as  an  officer  of  the  corporation? 

A.    Yes,  sir. 

Q.  And  has  the  original  of  that  commimication 
been  in  the  files  and  records  of  the  corporation  ever 
since?  A.    Yes,  sir. 

Q.  Now,  in  reference  to  Plaintiff's  Exhibit  No. 
37  for  identification,  I  will  ask  you  if  the  writing 
"5/10/52"  and  the  word  "Loy"  is  also  in  your 
handwriting?  A.     Yes,  sir. 

Q.    And  indicates  the  same  thing? 

A.     Yes,  sir. 

Mr.  Brett:  At  this  time,  if  the  court  please,  I 
offer  the  two  communications  under  the  provisions 
of  Title  28,  Section  1732,  as  a  record  made  in  the 


158  Bartholomae  Corporation  vs. 

(Testimony  of  Stanley  A.  Loy.) 

regular  course  of  [143]  business,  but  I  offer  them 
for  a  limited  purpose  in  this  case.  I  understand  that 
receipt  of  these  matters  is  discretionary  with  the 
court  and  while  there  are  some  decisions  that  are 
rather  broad  as  to  the  admission  of  many  things,  I 
offer  only  that  portion  of  them  which  refers  to  the 
dates  and  I  offer  it  for  the  reason,  if  the  court 
please,  that  it  was  apparent,  when  we  took  the  depo- 
sition this  spring  of  the  witness  Earl  J.  Seale,  that 
he  was  very  hazy  in  his  recollection  of  dates. 

I  offer  these  as  communications  received  in  the 
regular  course  of  business  and  as  occurring  at  or 
about  the  time  or  within  a  reasonable  time  after  the 
dates  which  are  given  therein,  and  I  offer  them  only 
for  that  purpose. 

Mr.  Weisz:  I  will  object  to  them,  your  Honor, 
on  the  following  grounds: 

First,  that  the  regular  course  of  business  excep- 
tion is  for  a  particular  purpose,  namely,  to  avoid  the 
necessity  of  bringing  in  the  person  who  has  made 
the  record  himself,  and  because  of  the  usual  course 
concept  here.  However,  we  find  first  of  all,  that  the 
first  report  which  occurred  was  December  20,  1951. 

Now,  Mr.  Bartholomae  has  testified  that  reports 
are  made  weekly.  If  the  allegations  of  the  complaint 
are  true,  then,  the  last  test  would  have  been  on  the 
5th  of  December.  Apparently,  this  was  not  the 
weekly  report,  from  Mr.  Bartholomae 's  testimony, 
in  which  damage  would  have  been  reported  [144]  to 
the  Bartholomae  Corporation.  From  a  very  cursory 


United  States  of  America  159 

(Testimony  of  Stanley  A.  Loy.) 

examination,  I  would  take  it  that  these  reports  are 

letters. 

Actually,  there  is  a  good  portion  of  the  argument 
that  goes  to  relevancy,  and  so  forth,  and  the  court 
would  have  to  examine  the  documents  beforehand, 
before  that  argument  could  properly  be  made. 

However,  I  submit  that  these  are  not  reports  in 
the  usual  course  of  business,  but  are  rank  hearsay; 
that  the  testimony  of  Mr.  Bartholomae  establishes 
that  these  are  not  reports  in  the  usual  course  of 
business,  and  the  attempt  is  made  at  a  later  time  to 
put  in  a  hearsay  statement  for  the  purpose  of  re- 
freshing the  recollection  of  a  witness  whose  testi- 
mony has  already  come  forward.  That  is  certainly 
a  wide  application  of  the  business  entry  rule. 

Mr.  Brett:  Well,  your  Honor,  I  think  it  is 
within  your  discretion. 

The  Court:  The  objection  will  be  overruled.  Let 
them  be  admitted. 

(Said  documents  marked  as  Plaintiff's  Ex- 
hibits Nos.  36  and  37  received  in  evidence.) 

Mr.  Brett:     That  is  all,  Mr.  Loy. 

Do  you  have  any  questions? 

Mr.  Weisz:     No  cross-examination. 

Mr.  Brett:  Now,  if  the  court  please,  as  the  next 
part  of  the  plaintiff's  case,  I  am  going  to  read  por- 
tions of  the  [145]  depositions  of  three  witnesses  em- 
ployed by  the  United  States,  whose  depositions  were 
taken  by  and  on  behalf  of  the  United  States,  and  in 
so  doing  I  adduce  such  witnesses  as  adverse  wit- 
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nesses  and  I  want  the  record  to  so  show,  that  they 
are  being  adduced  as  adverse  witnesses  and  pursu- 
ant to  Section  2055  of  the  Code  of  Civil  Procedure 
of  the  State  of  California.  I  will,  however,  conform 
to  the  Federal  rule  that  such  excerpts  will  not  be  of 
such  character  that  they  will  not  be  a  complete  ref- 
erence to  whatever  material  is  adduced.  I  find  that 
under  the  law,  your  Honor,  it  appears  to  be  the 
proper  course  to  inform  the  court  that  we  are  calling 
them  as  adverse  witnesses,  when  we  use  their  depo- 
sitions. That  is  the  reason  I  make  that  statement. 

The  Court:  Well,  when  you  take  their  deposi- 
tions, you  take  their  depositions  as  adverse  wit- 
nesses. 

Mr.  Brett:     That  is  right. 

The  Court:  But,  as  I  understand  it,  these  depo- 
sitions were  not  taken  by  you  as  adverse  witnesses. 
You  made  two  inconsistent  statements.  As  I  under- 
stand, these  depositions  were  not  taken  as  deposi- 
tions of  adverse  witnesses,  but  that  the  depositions 
were  taken  by  the  defendant. 

Mr.  Brett :     That  is  right. 

The  Court :  It  is  not  the  taking  of  the  deposition 
of  an  adverse  witness.  However,  of  course,  that 
doesn't  mean  that  you  can't  use  the  deposition,  be- 
cause when  the  deposition  [146]  is  taken  by  either 
party,  either  party  can  use  the  deposition,  it  doesn't 
make  any  difference.  When  a  deposition  is  taken, 
either  or  both  parties  can  use  it,  whether  it  is  taken 
as  an  adverse  witness  or  not.  The  only  thing  that  is 
of  any  importance  is  when  it  is  being  taken  as  an 
adverse  witness,   in  the  taking  of  the   deposition 


United  States  of  America  161 

itself,  in  the  examination  on  tlie  deposition  itself, 
then  it  becomes  important  whether  he  is  being  ex- 
amined as  an  adverse  witness,  because  of  the  scope 
of  the  examination. 

But,  when  you  have  the  deposition,  you  don't  have 
to  rely  on  it.  Either  party  can  examine  in  the  depo- 
sition. 

Now,  the  only  question  I  want  to  ask  is  this :  The 
deposition  has  been  taken.  Do  I  understand  that  the 
defendant  is  not  willing  to  read  those  depositions 
into  evidence? 

Mr.  Weisz:     They  will  be  read,  your  Honor. 

The  Court:  Then,  of  course,  it  is  superfluous. 
Why  would  you  want  to  read  them,  too"?  Do  you 
want  to  read  them  twice  ? 

Mr.  Brett:  Well,  I  want  to  use  i:)arts  of  them  to 
make  my  case.  Now,  as  I  understand  it,  counsel  in- 
tends at  the  close  of  my  case  to  make  a  motion  ad- 
dressed to  his  court  for  a  non-suit. 

The  Court:  All  right.  And  at  that  time,  if  you 
feel  that  your  case  is  insufficient,  because  of  some- 
thing that  is  in  those  depositions,  you  can  refer  to 
it.  In  other  words,  [147]  I  will  not  grant  the  motion 
without  giving  you  an  opportunity  to  present  it  to 
the  court;  in  other  words,  I  will  treat  it  as  though 
they  were  before  the  court.  I  just  don't  want  you  to 
read  them  twice. 

Mr.  Brett :     Oh,  that  is  all  right. 

The  Court:  If  they  are  going  to  be  in  evidence. 
Or  you  can  put  them  in  evidence  yourself,  the  whole 
depositions. 

Mr.  Brett:     No.  I  find,  your  Honor,  under  the 
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law  we  don't  have  to  put  the  whole  depositions  in. 

The  Court:  No,  you  don't  have  to  put  the  whole 
depositions  in,  but  I  am  saying  if  they  are  offered,  I 
don't  want  them  in  twice. 

Mr.  Brett :     All  right. 

The  Court:  In  other  words,  I  don't  want  you 
to  take  the  time  to  read,  for  instance,  half  of  a  dep- 
osition and  then  when  you  get  through  you  are 
going  to  again  read  the  deposition  in  toto,  repeating 
what  had  been  read  in  before.  That  is  all  I  am  in- 
terested in,  is  the  time  element. 

Mr.  Brett:  Your  Honor,  I  think  that  is  an  ex- 
cellent idea.  I  did  not  understand  you  would  make 
that  ruling  if  it  developed  that  I  should  put  some- 
thing in  to  meet  a  motion  for  non-suit.  I  don't  want 
to  repeat. 

Then  I  will  rest  the  plaintiff's  case  at  this  stage, 
with  the  request  that  if  it  develops  such  as  your 
Honor  said,  that  I  may  then  make  a  request  to  put 
other  evidence  in.  [148] 

Now,  your  Honor,  in  connection  with  the  motion 
or  any  argument  I  would  like  to  have  an  opportu- 
nity before  I  answer  it,  of  having  about  a  five-min- 
ute recess  to  have  the  bailiff  get  me  a  few  books  that 
I  would  want  to  use  in  replying,  and  I  will  ask  for 
that,  at  that  time. 

The  Court :  Very  well.  You  do  not  plan  on  mak- 
ing an  extended  argument,  do  you,  Mr.  Weisz? 

Mr.  Weisz :  No,  your  Honor.  I  think  if  the  court 
will  allow  me,  I  can  adopt  the  arguments  made  in 
our  briefs  to  a  great  extent,  because  the  court  is 
familiar  with  the  law  that  has  been  heretofore  cited. 
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The  Court :  You  are  merely  going  to  refer  to  the 
matter  in  your  memoranda,  in  the  motion  to  dis- 
miss? 

Mr.  Weisz :  Yes,  sir,  your  Honor,  and  I  am  going 
to  refer  to  our  pretrial  order.  I  am  going  to  make  a 
motion  to  dismiss  on  the  ground  that  the  plaintiff's 
case  as  to  each  of  the  four  counts  set  forth  in  the 
complaint  is  insufficient  in  law,  and  we  are  now 
squarely  presented  with  some  of  the  issues  of  law 
that  we  had  set  forth  where  I  am  contending  that 
as  a  matter  of  law,  not  as  a  matter  of  weighing  the 
evidence  but  as  a  matter  of  law,  we  are  entitled  to  a 
dismissal  at  this  point,  on  the  grounds  (1)  no  negli- 
gence shown;  (2)  no  causation  shown  in  law;  (3) 
the  doctrine  of  res  ipsa  loquitur  is  not  applicable; 
(4)  that  the  count  based  on  absolute  liability  is  not 
well  taken  as  a  matter  of  law;  and  (5)  I  think  to 
a  [149]  great  extent  the  depositions  that  will  come 
in,  as  far  as  those  are  concerned  here,  will  not  ad- 
vert to  the  fourth  cause  of  action,  which  is  the  in- 
verse condemnation  count. 

The  Court :  In  other  words,  you  are  only  making 
the  motion  as  to  the  first  three  counts'? 

Mr.  Weisz :     Yes,  your  Honor. 

The  Court:  You  are  just  making  the  motion  as 
to  the  first  three  counts. 

Mr.  Weisz:  As  I  understand  the  ruling  of  the 
court,  the  depositions  are  important  as  to  all  counts. 
Is  that  your  understanding,  Mr.  Brett? 

Mr.  Brett:     What  is  that? 

Mr.  Weisz :  That  the  depositions  that  you  want 
in  are  important  as  to  which  counts,  all  of  them  ? 
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Mr.  Brett :     Important  to  all  of  them,  yes. 

The  Court:  At  any  rate,  you  are  just  making  the 
motion  to  dismiss  as  to  the  first  three. 

Mr.  Weisz :     As  to  the  first  three,  yes. 

The  Court :    And  you  have  submitted  it  ? 

Mr.  Weisz :     Yes. 

The  Court:  The  motion  is  denied.  We  will  take 
a  five-minute  recess  and  then  you  can  put  on  your 
case. 

(Recess.) 

Mr.  Weisz:  Your  Honor,  with  regard  to  the  de- 
fendant's case,  we  will  start  with  the  deposition  of 
Dr.  Alvin  Cushman  [150]  Graves. 

Mr.  Brett:  Shall  I  take  the  stand  and  read  the 
answers  ? 

The  Clerk:  May  these  depositions  be  opened, 
your  Honor  ? 

The  Court:     Yes. 

(Whereupon,  the  deposition  of  Dr.  Alvin 
Cushman  Grraves  previously  taken  on  behalf  of 
the  defendant,  was  read  by  counsel  for  the 
parties  as  follows,  to  wit:) 

DEPOSITION  OF  DR.  ALVIN 
CUSHMAN  GRAVES 

"Direct  Examination 

Q.  Would  you  state  your  name,  please  ? 

A.  Alvin  Cushman  Graves. 

Q.  And  your  address,  sir  ? 

A.  1459-46th  Street;  Los  Alamos,  New  Mexico. 
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Q.  And  by  whom  are  you  employed  at  the  pres- 
ent time,  sir? 

A.  The  University  of  California;  Los  Alamos 
Scientific  Laboratory. 

Q.  And  what  is  the  business  of  the  Los  Alamos 
Scientific  Laboratory?  What  is  its  pursuit? 

A.  It's  a  weapons'  development  laboratory  of  the 
Atomic  Energy  Commission. 

Q.  And  what  is  your  position  with  the  Los 
Alamos  Scientific  Laboratory? 

A.  I  am  a  Division  Leader ;  the  laboratory  is  di- 
vided into  nine  divisions  and  I  head  one  of  those 
divisions.  [151] 

Q.     Which  division  is  that,  Dr.  Graves  ? 

A.  It's  called  J.  Division.  It  has  the  responsi- 
bility for  conducting  these  weapons  tests  for  the 
Laboratory. 

Q.  Other  than  as  Division  Leader,  do  you  have 
any  other  positions? 

A.  I  don't  understand  your  question.  I  am  paid 
by  the  Laboratory  only — I'm  not 

Q.  I  mean,  do  you  function  only  as  a  division 
leader  of  the  Laboratory  ?  A.     No. 

Q.     How^  else  do  you  function? 

A.  Well,  as  a  Division  Leader  of  the  Laboratorj^ 
I'm  a  member  of  the  so-called  Technical  Board  of 
the  Laboratory,  which  has  the  responsibility  for 
establishing  laboratory  policy;  I'm  a  member  of  the 
test  organization  out  here  in  Las  Vegas  which  actu- 
ally conducts  the  weapons'  tests;  in  that  particular 
organization,  during  the  period  in  question,  my  title 
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was  Test  Director.  I  am  a  member  of  a  Committee 
responsible  to  the  Atomic  Energy  Commission  for 
establishing  classification  policy ;  this  is  the  so-called 
Committee  of  Senior  Reviewers. 

Q.  Is  there  anything  further  that  you  function 
as?  A.     Not  that  I  can  think  of.  [152] 

Q.  Will  you  give  us  a  backgroiuid,  Dr.  Graves, 
of  your  education  and  experience  since  completing 
your  formal  education? 

A.  I  attended  the  University  of  Virginia,  and 
received  a  Bachelor  of  Science  degree  in  electrical 
engineering  in  1931;  I  attended  the  Massachusetts 
Institute  of  Technology  where  I  took  graduate 
work  in  electrical  engineering.  I  attended  the  Uni- 
versity of  Chicago  where  I  received  my  Ph.D.  in 
physics  in  1939.  While  at  the  University  of  Virginia 
and  also  at  the  University  of  Chicago,  I  had  various 
Fellowships,  scholarships  and  instructorships  which 
permitted  me  to  engage  in  teaching  various  sub- 
jects; at  Chicago,  in  particular,  I  instructed  in 
physics ;  from  the  University  of  Chicago  I  went  to 
the  University  of  Texas  as  instructor  in  physics;  I 
became  an  assistant  professor,  and  then  an  associate 
professor,  and  I  am,  in  fact,  now  on  leave  from  the 
University  of  Texas;  and  in  connection  with  this 
particular  job  I  still  supervise  the  research  work, 
candidates  for  advanced  degrees,  both  Masters'  and 
Doctors'  degrees  in  physics. 

Right  after  Pearl  Harbor,  Dr.  Compton,  Arthur 
Compton,  called  me  from  the  University  of  Chicago 
and  asked  me  to  come  there  and  engage  on  what  is 
now  known  as  the  metallurgical  laboratory.  [153] 
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This  is  a  laboratory  that  built  the  first  chain 
reacting  pile,  and  I  actually  worked  on  that  first 
chain  reacting  pile.  When  that  particular  job  was 
completed,  I  left  the  metallurgical  laboratory  to  go 
to  what  is  now  the  Los  Alamos  Scientific  laboratory 
as  a  staff  member.  I  became  a  group  leader  in  the 
laboratory,  engaged  in  experimental  work,  then  an 
associate  division  leader  and  am  now,  a  division 
leader  in  that  laboratory. 

Q.  Have  you  been  conversant  then  with  the 
Atomic  Energy  Commission  experiments  from  its 
inception  ? 

A.  Well,  the  work  was  first  started  at  Columbia 
University  and  was  carried  on  there  for  about  a 
year  before  the  metallurgical  laboratory  started.  I 
was  not  engaged  in  that  portion  of  the  work,  so 
except  for  the  first  year,  the  answer  is  yes. 

Q.  Now,  boiled  down,  is  it  not  your  job  now,  to 
test  the  atomic  devices  for  the  laboratory? 

A.     For  the  Commission,  actually;  yes. 

Q.  And  how  long  have  you  been  in  this  i)ar- 
ticular  field  of  endeavor,  the  testing  of  the  atomic 
devices  or  gadgets? 

A.  I  have  been  in  a  senior  position  since  1947; 
however,  I  also  participated  in  the  test  in  New 
Mexico,  in  1945.  [154] 

Q.  Then  you  have  been  in  on  all  the  nuclear 
detonations  from  1945  on? 

A.  No,  I  was  not  associated  with  those  tests 
done  in  Bikini  Atoll  in  1946,  and  I  was  not  in- 
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volved  in  the  detonation  in  Japan  in  the  war  in 

1945. 

Q.     But  as  to  all  of  the  others  you  have  been? 

A.     Yes. 

Q.  In  the  course  of  your  duties  as  you  have 
reviewed  them,  did  it  ever  become  your  function 
for  the  Laboratory,  to  inquire  into  the  need  for  a 
Continental  Testing  Area  for  atomic  weapons  ? 

A.    Yes. 

Q.     When  did  you  make  such  inquiry? 

A.  Well,  in  early  1948  was  the  first  instance, 
the  first  time  this  was  seriously  proposed,  as  I  re- 
call it. 

Q.  The  prior  explosion  in  New  Mexico  that  was 
not — or  was  that  set  up  as  Continental  Testing 
Ground,  or  was  that  to  be  a  common  thing? 

A.  No,  that  was  a  single  experiment;  there  was 
no  intention  to  make  that  a  permanent  proving 
ground  or  testing  site. 

Q.  AVhat  we  are  discussing  now  is  the  desire 
for  a  permanent  test  site  and  when  did  the  labo- 
ratory, or  rather,  did  the  laboratory  request  a  Con- 
tinental area?  [155]  A.     Yes. 

Q.     And  that  was  when?  A.     In  1948. 

Q.  And  do  you  know  the  chamiel  through  which 
such  a  request  would  pass? 

A.  Yes.  The  Commission  di^ddes  its  work  up 
among  a  nmnber  of  field  offices,  of  which  the  Santa 
Fe  Operations  Office  is  one,  and  the  Santa  Fe 
Operations  Office  exercises  direct  supervision  over 
the  Los  Alamos  Laboratory  work;  and  hence,  the 
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laboratory's  request  for  such  a  site  would  go  to  the 
Commission  through  the  Director  of  the  Santa  Fe 
Operations  Office ;  the  Commission  again  is  divided 
up  into  several  divisions,  and  the  one  that  would 
receive  this  particular  request  would  be  the  Di- 
vision of  Military  Application,  so  that  the  channel 
would  be  from  the  Laboratory  through  the  Santa  Fe 
Operations  Office,  through  the  Division  of  Military 
Apjjlication  to  the  Commission. 

Q.  Do  you  know  whether  the  request  of  the 
Laboratory  in  1948  passed  through  those  channels? 

A.  It  passed  through  those  channels;  it  was 
turned  down  by  the  Commission. 

Q.  By  the  Commission  or  the  Division  of 
Military  Application,  do  you  know? 

A.     Of  my  own  knowledge,  I  don't  know."  [156] 

Mr.  Brett:  In  the  light  of  that,  your  Honor,  I 
move  to  strike  the  previous  statement  as  hearsay 
and  as  a  conclusion  of  the  witness,  without  founda- 
tion. 

The  Court:     What  statement? 

Mr.  Brett:  The  statement  that  "It  was  turned 
down  by  the  Commission"  or  that  it  went  through 
those  channels. 

The  Court :     All  right.  They  may  go  out. 

"Q.  (By  Mr.  Weisz)  :  Then,  after  1948,  when 
the  request  went  through,  was  there  further  detona- 
tions? A.     After  1948? 

Q.    Yes.  A.    Yes. 

Q.     Where  was  that? 

A.    Well,  there  was  the  detonation  in  1951,  and 
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there  have  been  detonations  since  then,  of  course, 

too. 

Q.  I  mean  prior  to  the  establishment  of  a  Con- 
tinental Testing  Area,  between  1948  and  the  estab- 
lishment of  a  Continental  Testing  Area? 

A.  Operation  Sandstone  occurred  in  the  spring 
of  1948 ;  there  was  no  detonation  between  Operation 
Sandstone  and  Operation  Eanger,  which  was  con- 
ducted in  Nevada. 

Q.  There  have  been  experiments  with  detona- 
tions in  the  Pacific,  and  where  was  Oj^eration  Sand- 
stone conducted?  [157] 

A.     In  the  Pacific,  at  Eniwetok  Atoll. 

Q.  You  mentioned  Operation  Ranger,  which 
took  place  here  in  Nevada.  Was  that  Operation 
planned  for  overseas  ?  A.     No. 

Q.  Were  there  plans  at  that  time  for  other 
detonations?  This  is  1948,  1949  or  1950. 

A.  Yes,  almost  immediately  after  Operation 
Sandstone  consideration  was  given  to  Operation 
Greenhouse  to  be  conducted  in  the  spring  of  1951, 
at  Eniwetok. 

Q.  And  the  laboratory  was  preparing  for  such 
an  operation  at  Eniwetok?  A.     Yes. 

Q.  Within  the  laboratory  were  there  objections 
to  conducting  that  operation  at  Eniwetok?" 

Mr.  Brett:  At  that  point,  your  Honor,  the  dep- 
osition shows  this  colloquy  between  counsel  in  the 
nature  of  an  objection: 

"  (By  Mr.  Brett)  :  In  what  way  is  that  material 
to   our   case?   I   don't   question  the   fact  that  the 
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Nevada  Proving  Ground  was  properly  selected  and 
used.  Is  there  some  element  you  expect  to  prove? 

"(By  Mr.  Weisz) :  I  am  going  into  all  the 
reasons  [158]  and  need  for  setting  up  the  Con- 
tinental Testing  Ground. 

"(By  Mr.  Brett):  I'll  stipulate  that  there  was 
a  need  and  still  is  a  need;  I  think  I  would  have  to 
assume  that  anj^vvay.  I'm  going  to  stipulate  to  that, 
to  the  facts  that  you  have  alleged,  that  after  various 
studies  they  decided  this  was  the  best  area  and 
that  it  was  selected  in  the  manner  which  you  al- 
leged. 

"(By  Mr.  Weisz):  Well,  I'd  want  to  go  over 
that  but  I  will  try  and  make  it  fast.  May  I  have  the 
last  question  read  ? ' ' 

(The  reporter  then  read  the  question:) 

"Within  the  laboratory  were  there  objections  to 
conducting  that  operation  at  Eniwetok? 

"A.  Well,  as  I  pointed  out,  the  request  was 
made  by  the  Laboratory  for  a  Continental  Proving 
Ground,  and  this  was  turned  down;  then  the  Inter- 
national situation  became  more  tense  and  with  the 
advent  of  the  Korean  War,  it  even  became  ques- 
tionable as  to  whether  or  not  an  operation  could  be 
conducted  at  Eniwetok  with  safety.  The  laboratory 
felt  strongly  the  need  for  that  series  of  tests  but 
was  worried  for  fear  they  would  not  be  able  to  con- 
duct the  tests,  and  hence,  I  don't  thinlv  you  would 
say  there  was  an  [159]  objection  to  the  use  of 
Eniwetok.  There  was  a  feeling  it  might  be  well  to 


172  Bartholomae  Corporation  vs. 

(Deposition  of  Dr.  Alvin  Cushman  Graves.) 
supplement  this  Pacific  Proving  Ground  with  an- 
other Proving  Ground. 

Q.  What  were  the  disadvantages  of  a  Pacific 
Proving  Ground*? 

A.  Tests  in  Eniwetok  are  very  expensive  in 
terms  of  manpower  and  in  terms  of  dollars,  and  in 
terms  of  time.  If  I  take  the  last  first,  from  the  time 
of  Operation  Sandstone  we  had  been  considering 
Operation  Greenhouse ;  this  was  a  period  of  nearly 
three  years  and  this  was  about  as  soon  as  the  Labo- 
ratory felt  it  was  able  to  carry  on  this  Operation. 
This  was  a  very  long  time;  hence  the  Laboratory 
felt  that  if  it  could  have  a  testing  ground  closer, 
this  would  be  a  big  advantage  to  the  nation  in  terms 
of  speeding  up  weapons  development. 

In  terms  of  money,  the  estimate  had  been  given 
that  Operation  Pacific  would  cost  about  three  times 
as  much  as  an  operation  at  some  site  closer  at  hand, 
and  in  terms  of  manpower,  in  terms  of  manpower  it 
just  took  far  more  people  to  conduct  an  operation 
overseas  than  it  would  closer  and  moreover  the 
people  had  to  stay  there  a  longer  period  of  time. 

Q.  Could  you  take  the  necessary  facilities  con- 
tained in  the  Laboratory  at  Los  Alamos  to  the  [160] 
Pacific?  Was  there  a  prol^lem  involved  in  not  hav- 
ing, or  not  being  able  to  transport  that  which  you 
had  at  the  Laboratory  to  the  Pacific? 

A.     You  mean  the  whole  laboratory  ? 

Q.  Well,  did  you  feel  a  need  for  the  whole  Labo- 
ratory ? 

A.     Well,   a   proving   ground   or   test   site   is   a 
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laboratory.  You  build  the  facilities  you  need.  At 
Eniwetok  we  had  a  number  of  different  experi- 
mental programs  involved,  and  each  one  required 
something  equivalent  to  a  laboratory,  so  you  take  to 
Eniwetok  those  laboratory  facilities  you  must  have. 
You  don't  take  others  and  one  of  the  reasons  is 
there 's  not  enough  real  estate  to  put  up  a  laboratory 
like  the  one  at  Los  Alamos;  it's  very  difficult  to  get 
laboratory  equipment  to  work,  too.  You  have  a  salt 
spray  condition — it  just  doesn't  work  properly. 
There  was  no  consideration  whatever  of  trying  to 
build  a  complete  laboratory  at  Eniwetok,  just  what 
pieces  of  it  you  needed. 

Q.  Well,  what  you  needed — was  that  sufficients 
You  say  you  take  or  build  what  laboratory  facilities 
you  needed.  Is  that  a  bare  minimum  or  what  ?  What 
is  the  effect  upon  the  weapons  program  in  removal 
to  the  Pacific  Area,  and  building  laboratories  [161] 
and  the  like? 

A.  As  I  said  originally,  we  all  have  a  jol)  at 
Los  Alamos  as  well  as  a  job  in  connection  mth  these 
tests.  The  fact  that  a  man  is  going  to  the  Pacific 
to  jjerform  a  test  means  he  is  no  longer  available  at 
the  home  laboratory  and  the  work  of  the  home 
laboratory  therefore  suffers,  so  you  would — you  take 
what  you  must  have  with  you  but  you  certainly 
don't  take  more  than  that  because  you  don't  want 
to  handicap  the  work  going  on  at  home. 

Q.  Then  can  one  work  at  optimum  in  the  Pacific 
area  with  regards  to  weapons  development  ? 

A.     No.  Many  experiments  you  just  can't  do  at 
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all  there.  Every  experiment  you  do  is  harder;  as  I 
pointed  out,  your  equipment  just  doesn't  work  well 
there ;  you  have  to  air-condition  buildings  and  even 
then  there  is  corrosion  of  equipment;  so  it's  just 
awfully  hard  in  a  tropical  atmosphere. 

Q.  At  the  advent  of  the  Korean  War,  to  your 
knowledge,  then,  was  there  a  problem  in  getting  the 
necessary  material  to  Eniwetok? 

A.  Yes,  because  of  the  requirements  of  Korea 
so  much  of  the  shipping  of  the  United  States  was 
devoted  to  transporting  things  and  soldiers  to  Korea 
that  there  was  a  period  of  two  months,  for  [162] 
example,  when  we  didn't  have  a  single  ship  to  take 
a  shipment  to  Eniwetok ;  there  was  very  great  worry 
at  the  time  that  this  would  necessitate  a  postpone- 
ment of  Operation  Greenhouse.  I  saw  a  teletype 
from  the  Commander  in  Chief  of  the  Pacific  to  the 
Chief  of  NaA^al  Operations  which  essentially  recom- 
mended that  Cinpak  be  given  top  priority  on  all 
shipping  in  the  Pacific,  which  would  have  had  the 
effect  of  giving  us " 

Mr.  Brett:  I  interrupted  there  and  the  follow- 
ing statement  was  made  by  Mr.  Brett: 

"There  is  absolutely — and  I  state  it  for  the  rec- 
ord— no  issue  at  all  that  is  raised  by  the  plaintiff 
in  respect  to  the  desiral>ility  or  the  legality,  or  any 
other  elements  of  the  selection  and  the  operation 
of  a  Nevada  Proving  Ground.  I  don't  see  how  we 
could  make  an  objection.  I  don't  know  if  it  could 
be  done  better  some  place  else  or  not.  While  this 
is  all  very  interesting  and  if  I  had  time,  I  would 
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like  to  hear  it,  I  don't  see  the  relevancy.  What  we 
have  is  some  tests  that  the  doctor  knows  most  about 
that  occurred  at  certain  times  in  Nevada  at  the 
Nevada  Proving  Ground;  I  make  no  objection;  I 
just  can't  see  the  relevancy.  There  will  be  no  ob- 
jection. 

''  (By  Mr.  Weisz)  :  All  right,  then,  let's  try  [163] 
and  bring  it  down.  Will  you  stipulate  that  there 
was  a  definite  need  for  the  establishment  of  a  Con- 
tinental Testing  Area*? 

"  (By  Mr.  Brett)  :     I  will. 

^'  (By  Mr.  Weisz)  :  That  various  sites  were  exam- 
ined by  Dr.  Graves  and  others  with  whom  he  was 
associated  in  order  to  find  an  optimum  place  for  a 
Continental  Testing  Area  from  the  viewpoint  of 
numerous  factors,  one  of  which  was  pu])lic  safety 
and  that  the  Commission  set  up  an  area  on  that 
basis  *? 

"  (By  Mr.  Brett)  :    I  will  so  stipulate. 

"(By  Mr.  Weisz)  :  Here  is  the  other  part  of  it 
that  I  want  to  go  over  with  Dr.  Graves,  and  that' 
is  this:  The  Laboratory  prepares  an  annual  pro- 
gram for  itself  which  includes  weapons  testing, 
which  goes  through  various  channels  to  the  Atomic 
Energy  Commission,  which  approves  it.  Later  on 
the  Laboratory,  which  has  said  in  a  general  way,  we 
want  to  test  certain  types  of  gadgets  which  are 
nuclear  devices  in  a  period  of  a  year  on  the  annual 
Laboratory  Program ;  they  firm  it  up  a  little  further 
and  present  it  through  channels  to  the  Atomic 
Energy  Commission  stating  that  they  want  to  test 
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certain  things  in  Nevada  in  the  spring  of  whatever 
year  it  may  be,  or  the  fall.  In  other  words,  they 
select  more  or  less  a  good  general  date,  [164]  the 
number  and  type  of  shots  or  detonations,  the  value 
to  be  expected,  the  value  to  the  weapons  program 
to  be  expected  and " 

Mr.  Brett :  And  at  that  point  I  interrupted  and 
there  was  this  statement  by  Mr.  Brett: 

''Go  ahead  and  let's  see.  I  think  I  will  stipulate 
if  he  isn't  going  into  detail.  I  will  probably  stipu- 
late." 

"Q.  (By  Mr.  Weisz)  :  Dr.  Graves,  can  you  tell 
us  how  a  test  series  comes  about,  such  as  the  test 
series  that  took  place  in  the  fall  of  1951,  from  the 
Laboratory  on  through  *? 

A.  The  original  proposal  for  a  test  series  is  pre- 
sented in  a  document  prepared  by  the  Los  Alamos 
Laboratory  once  a  year;  this  is  called  the  Labora- 
tory Program  and  is  present  to  the  Commission 
again  through  the  Santa  Fe  Operations  office  and 
the  Division  of  Military  Application.  This  docu- 
ment will  contain  a  great  many  items  of  no  inter- 
est here  on  research  and  so  on,  and  it  will  contain 
proposals  for  the  next  test  series  or  perhaps  even 
the  next  two ;  this  will  contain  a  list  of  tests,  detona- 
tions, a  description  of  those  tests  and  a  proposal 
for  an  approximate  date  for  those  tests;  this  is 
sent  by  the  Commission  [165]  to  two  Committees, 
one  called  Military  Liaison  Committee,  the  other  the 
general  Advisory  Committee;  the  Military  Liaison 
Committee  is  a  Military  Committee,  it  essentially 
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gets  approval  or  comments  from  the  Department 
of  Defense;  the  General  Advisory  Committee  is  a 
group  of  scientists,  who  look  at  it  from  a  scientific 
point  of  view,  and  then  the  program  is  approved 
by  the  Commission. 

''As  the  time  of  a  particular  test  gets  closer  the 
Laboratory  sends  in  a  specific  proposal  for  that 
particular  test  series.  This  will  repeat  the  infor- 
mation in  the  laboratory  program  in  much  more 
detail.  It  will  discuss  the  amount  of  fissionable  ma- 
terial required  in  its  tests,  its  geometry,  and  will 
justify  each  of  these  tests  by  saying  what  is  pro- 
posed to  be  learned  and  what  will  be  its  effect  on 
the  national  arsenal  of  weapons.  This  goes  through 
exactly  the  same  channels  as  the  Lal)oratory  Pro- 
gram, and  is  approved  by  the  Commission  and  then 
taken  to  the  President  and  the  President  himself 
actually  aj^proves  the  test  series  and  the  expendi- 
ture of  the  fissionable  material.  This  then  comes 
back  from  the  Commission  to  a  Test  Organization, 
with  instructions  to  proceed  with  the  test. 

This  Test  Organization  then  prepares  a  proposal 
for  this  test  series,  setting  specific  dates  and  [166] 
times  for  these  detonations  and  setting  up  a  set 
of  experiments  which  will  be  done  on  the  detona- 
tions and  actually  says  how  it  proposes  to  go  alDout 
conducting  that  series,  wdth  due  regard  to  the 
safety  criteria  which  has  been  set  up.  This  letter 
also  is  acted  upon  by  the  Commission  and  if  ap- 
proval is  then  given  by  the  Commission,  that  is  the 
wa}^  in  which  the  particular  series  will  be  conducted. 
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Q.  What  are  these  safety  criteria  you  mentioned 
set  up  by  the  Commission? 

A.  The  criteria  on  which  we  are  operating  at  the 
moment  are  set  down  by  the  Commission  and  are 
quite  general  in  nature;  they  involve  such  things 
as  the  following:  each  shot  to  be  made  at  the  prov- 
ing ground  must  be  individually  justified  in  terms 
of  its  value  to  the  coimtry  as  a  whole;  the  total 
number  of  shots  in  a  series  is  looked  at,  must  be 
looked  at,  to  be  sure  that  the  total  number  of  shots 
is  reasonable ;  the  yield  of  a  shot  is  specified  for  an 
air  drop,  a  tower  shot  or  a  surface  shot — ^the  maxi- 
miun  yield  for  an  air  drop,  tower  shot  or  surface 
shot  is  specified.  The  amount  of  radio-active  fall- 
out is  specified  in  terms  of  the  maximmn  dose  which 
can  be  given  to  anyone  outside  of  the  proving 
ground.  Such  criteria  as  that  are  those  that  are 
specified  by  the  Commission.  [167] 

Q.  Is  the  size,  that  is  the  expected  yield  of  the 
shot,  limited  beyond  the  maximum  setup? 

A.  Yes — ^well,  a  test  is  conducted  because  the 
Laboratory  wants  a  piece  of  information.  Once  the 
Laboratory  has  decided  it  needs  a  piece  of  infor- 
mation it  devises  a  device  which  mil  give  it  that 
information  and  in  devising  this — in  j^laiming  this 
particular  device,  it  picks  as  a  small  device  as  it  can, 
consistent  ^^ith  the  information  required  to  get. 
This  is  for  two  reasons:  For  the  reason  of  public 
safety  we  like  to  minimize  the  amount  of  yield 
and  also  for  the  purpose  of  conserving  fissionable 
material,  so  that  the  Laboratoiy  itself  designs  an 


J 


United  States  of  America  179 

(Deposition  of  Dr.  Alvin  Cushman  Graves.) 
experiment  which  is  as  small  as  possible,  consistent 
with  getting  the  particular  information  it  requires. 
Therefore,  most  of  them  are  much  smaller  than  the 
maximum  values  which  could  be  shot. 

Q.     Were  you  test  director  in  the  fall  of  1951?" 

A.    Yes. 

Q.  Will  you  tell  us  what  your  duties  were  with 
regard  to  any  particular  shot  during  that  period 
of  time  ? 

A.  The  Test  Director  is  responsible  for  de- 
termining and  firing  the  devices  themselves,  when 
he  is  instructed  to  do  so.  He  plans  and  conducts 
all  [168]  of  the  hundreds  of  experiments  which 
are  done  on  each  shot;  he  plans  the  operations  that 
must  go  on,  air  operations,  and  so  on,  that  are 
connected  with  each  shot.  During  this  series  he  was 
responsible  for  on-site  and  off-site  radiological 
safety.  He  is  the  chairman  of  an  Advisory  panel 
which  meets  prior  to  each  shot  to  consider  the  vari- 
ous factors  involved  in  answering  the  question: 
shall  we  shoot  this  shot;  such  questions  as,  is  the 
weather  suitable,  are  the  experiments  ready,  and 
so  on. 

Q.     When  does  the  advisory  panel  meet? 

A.  It  meets  for  each  shot  approximately  twelve 
hours  before  the  shot.  A  briefing  of  this  panel  is 
scheduled,  this  briefing  to  consist  of  weather  data, 
fall-out  data,  blast  prediction  data,  and  so  on,  and 
then  essentially  is  on  continuous  duty  from  then 
on  until  shot  time,  to  look  at  the  subsequent  data 
as  it  comes  in  to  assure  itself  that  the  weather  pre- 
dictions are,  in  fact,  being  verified. 
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Q.  Who  were  the  members  of  the  panel,  at  least 
their  titles,  during  the  fall  of  1951  ? 

A.  I'm  not  sure  I  can  recall  exactly.  I'll. name 
some  I  know. 

Q.  "Well,  we're  interested  in  the  function  of  tllie 
man  more  than  the  particular  individual.  [169] 

A.  The  panel  at  the  time  consisted  of  Dr.  John 
Bugher,  who  is  Chief  of  the  Division  of  Biology 
and  Medicine  of  the  Atomic  Energy  Commission; 
Dr.  Howard  Andrews  of  the  United  States  Public 
Health  Service;  Benjamin  Holtzman,  whose  exact 
position  at  the  time  I  just  don't  remember,  but  he 
is  one  of  the  most  competent  meteorologists  in  the 
country.  Dr.  Thomas  Shipment,  who  is  the  head  of 
the  Health  Division  of  the  Los  Alamos  Laboratory. 
Dr.  Walker  Bleakley  of  Princeton  University,  who 
is  recognized  as  one  of  the  foremost  authorities  on 
shock  waves  and  blast  effects. 

Q.     Do  you  recall  any  others? 

A.     Well,  there  have  been  a  number  of  others. 

Q.     I  mean  during  this  period? 

A.  I  think  this  is  roughly  the  group  that  was 
there  then.  General  James  Cooney,  who  was  with 
the  Division  of  Military  Application  as  a  radiologi- 
cal safety  officer — I  don't  recall  any  others. 

''Q.     Was  Dr.  Cox  part  of  the  panel?" 

Mr.  Weisz:  May  I  interject  at  this  point.  We 
had  previously  taken  the  deposition  of  Dr.  Cox  and 
it  will  be  presented  later  in  the  Government's  case. 

"A.  He  was  part  of  the  panel  when  Dr.  Bleak- 
ley  left.  We  had  either  Dr.  Bleakley  or  Dr.  Cox 
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during  [170]  this  series.  Dr.  Bleakley  was  there 
and  was  the  panel  member;  Dr.  Cox  would  tell  the 
panel  members  what  his  predictions  were  and  then 
Dr.  Bleakley  was  the  panel  member  who  was  serv- 
ing as  an  expert  in  this  field  to  advise  on  this  pre- 
diction. 

Q.  And  what  was  your  position  with  this  ad- 
visory panel? 

A.     I  was  the  chairman  of  this  panel. 

Q.  Now,  what  would  the  panel  do  after  the 
initial  briefing?  Would  they  poll,  or  what?  What 
was  their  function  there? 

A.  This  panel  sat  on  duty  essentially  from  then 
on  until  shot  time;  after  this  particular  briefing  a 
number  of  wind  runs  are  made;  these  wind  runs 
are  presented  to  the  panel ;  actually,  they  are  posted 
on  a  bulletin  board  and  the  panel  looks  at  these 
and  can  verify  for  itself  that  the  actual  weather  is, 
in  fact,  verified  by  the  forecast,  or  is  not,  as  the  case 
may  be. 

Q.  Does  the  panel  confer  as  to  whether  the  shot 
will  go  off  or  not,  is  that  the  purpose  of  the  panel? 

A.  Yes,  this  panel  essentially  recommends  to  the 
Manager  to  shoot,  or  not  to  shoot  the  shot,  and  then 
the  Manager  himself  makes  the  final  decision,  and 
shoots  or  does  not  shoot  the  shot,  as  seems 
best.  [171] 

Q.    You  are  the  Test  Manager? 

A.     The  Test  Director. 

Q.     And  as  Chairman  of  the  Board,  do  you  take 
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the  recommendation  of  the  panel  to  the  Test  Direc- 
tor, Carol  Tyler? 

A.  Yes,  he  is  sitting  with  the  panel  actually  dur- 
ing this  briefing  and  discussion,  and  the  panel  then 
takes  a  vote  and  say,  the  conditions  are  appropri- 
ate, they  will  say  they  will  fire;  then  I  will  say  to 
Carol,  it's  rather  formal  at  this  point,  'The  panel 
recommends  you  fire  this  shot,'  and  Carol  turns  to 
the  assembled  audience  and  says,  'We  will  fire  this 
shot  tomorrow.' 

"Q.  Does  the  panel  meet  at  the  time  that  Dr. 
Cox's  high  explosive  results  come  in? 

A.  The  panel  is  essentially  there — we  have  es- 
sentially a  control  building,  the  panel  is  in  that 
building.  If  any  member  of  the  panel  objects  to  the 
shot  a  formal  meeting  is  held;  a  formal  meeting 
normally  is  not  held. 

Q.  So  the  panel  remains  in  session  down  to  the 
shot  time?  A.    Yes. 

Q.  And  if  any  member  of  the  panel  feels  that 
some  disadvantage  is  involved  in  shooting  at  that 
time,  [172]  then  the  panel  reconvenes  to  consider 
again  whether  it  is  advisable  to  shoot  on  the  sched- 
uled time? 

A.  Yes,  they  meet  on  request;  they  don't  just 
automatically  meet.  What  would  happen  in  such  a 
case.  Dr.  Cox  would  come  to  me  and  say,  for  ex- 
ample, this  high  explosive  charge  indicates  that 
there  will  be  quite  a  shock  wave  in,  for  example. 
Las  Vegas  or  Beatty;  then  one  of  two  things  can 
happen ;  either  you  could  cancel  the  shot  or  if  it  does 
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not  seem  to  be  a  serious  enough  situation  for  that, 
one  could  call  Beatty  and  suggest — tell  them  we 
think  there  will  be  a  considerable  shock  wave  there 
in  the  morning,  and  ask  that  they  open  windows 
and  take  such  percautionary  measures  as  that. 

Q.  Now,  with  regard  to  the  shots  of  October 
22,  October  28th,  October  30th  and  November  5th 
of  1951,  was  this  procedure  followed? 

A.    Yes. 

''By  Mr.  Brett:" 
By  Mr.  Brett:     I  then  asked,  "Which  procedure? 

' '  By  Mr.  Weisz :  The  advisory  panel — the  twelve 
hour  survey  prior  to  shot?  A.     Yes. 

Q.  Were  any  one  of  those  four  shots  delayed,  do 
you  recall?  [173]  A.     Yes. 

Q.     Which  one? 

A.  Well,  the  series  as  a  whole  was  originally 
scheduled  to  begin  on  the  1st  of  October;  perhaps  a 
month  prior  to  that  time  it  was  evident  that  we 
would  not  be  ready  for  the  series  by  the  1st  of  Oc- 
tober and  construction  was  just  not  up  to  schedule 
and  hence,  there  was  a  two  weeks'  i)ostponement  in 
the  field.  When  we  were  at  the  site  there  was  a  fur- 
ther delay  from  the  15th  to  the  19th  for  the  same 
reason;  on  the  19th  an  actual  attempt  was  made  to 
fire  the  shot  ])ut  technical  difficulties  prevented  it 
and  a  further  two-day  postponement  was  taken; 
then  on  the  21st  the  panel  recommended  against 
shooting  for  weather  conditions  and  a  twenty-four 
hour  delay  was  taken  and  finally  the  shot  was  fired 
on  the  22nd;  there  were  other  delays  on  several 


186  Bartholomae  Corporation  vs. 

(Deposition  of  Dr.  Alvin  Cushman  Graves.) 

Q.  Now,  did  that  take  place  before  each — when 
the  shots  actually  went  off  there  was  this  twelve- 
hour  situation? 

A.  Yes,  that's  what  you  do;  again,  in  that  par- 
ticular case,  where  you  schedule  a  shot  for  the  20th 
of  October,  on  the  19th  of  October  the  panel  met 
at  about  9  o'clock  in  the  evening,  and  suggested  a 
postponement;  then  on  the  21st  when  there  was 
again  a  postponement,  the  panel  was  held  on  the 
20th  at  about  9  o'clock  to  consider  whether  that 
shot  should  be  shot,  and  so  on,  each  time  on  the  day 
before  the  shot,  you  will  hold  a  panel  meeting. 

Q.  But  the  actual  shot,  when  it  went  off,  went 
off  on  the  schedule  it  had  been  set  on  at  least 
twenty-four  hours  in  advance? 

A,  This  is  true  with  the  exception  of  one  shot 
where  the  panel  met  just  before  the  time  of  the 
shot  and  asked  that  that  shot  be  postponed  for,  as 
I  recall  it,  an  hour  and  a  half. 

Q,  Was  that  one  of  the  four  I  have  mentioned, 
the  22nd,  29th  or  30th  of  October  or  the  5th  of  No- 
vember, [177]  1951? 

A.     That  was  the  one  of  November  5th. 

Q.  Was  the  weather  data  continuously  main- 
tained during  this  hour  and  a  half  period? 

A.     Yes. 

Q.  And  at  the  time  set,  after  that  hour  and  a 
half,  did  the  detonation  go  off  on  the  schedule  that 
had  been  set  for  it?  A.    Yes." 

Mr.  Weisz:     By  myself:  "That's  all  I  have." 
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' '  Cross-Examination 
By  Mr.  Brett: 

''Q.  Doctor,  after  the  test  series  had  been  ap- 
proved and  adopted  in  the  manner  in  which  you 
have  described  in  your  direct  examination,  and 
came  then  down  to  the  testing  grounds,  as  I  under- 
stand it,  you  and  the  other  panel  members  had  then 
received  both  information  and  instructions  as  to 
certain  factors,  one  was  that  you  knew  and  were 
Instructed  to  use — that  is  you  knew  what  was  to  be 
used  and  were  instructed  to  use  a  certain  type  of 
shot,  expressed  in  energy,  a  certain  degree  of  energy 
to  be  exploded,  is  that  right?  A.    Yes. 

Q.  You  were  informed  and  were  instructed  to 
use  at  least  within  limitation,  a  certain  amount  of 
fissionable  [178]  material  in  a  particular  test? 

A.     Yes,  sir. 

Q.  Now,  you  have  referred  to  the  terms  air 
drop,  tower  shot  and  surface  shot;  do  those  terms 
mean  what  seems  to  be  implied  by  their  language; 
that  the  starting  position  of  the  shot  was  either  on 
the  surface  or  dropped  from  the  air  or  from  a 
tower  ? 

A.  No.  The  first  two  are  correct,  they  were 
either  on  the  surface  or  in  the  air;  our  blast  on  a 
tower  is  detonated  on  the  tower. 

Q.  Were  those  particular  matters  as  to  whether 
or  not  they  were  to  be  an  air  drop  or  tower  shot  or 
whether  a  surface  shot,  were  those  stated  in  the 
information  given  to  you  and  your  group  in  the  in- 
structions ?  A.    Yes. 
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Q.  So  that  I  will  understand  you  and  you  will 
understand  me,  let's  assume  that  there  are  four 
tests  and  they  are  a,  b,  c,  and  d.  Now,  would  test 
*a*  not  only  include  the  amount  of  fissionable  ma- 
terial but  also  include  at  least  an  indication  of 
what,  from  a  weapons  standpoint,  the  Military 
wanted  you  to  find  out  through  that  test,  would  it 
include  that? 

A.  The  original  letter  from  the  test  manager 
to  the  Commission — say  this  is  the  test  series  we're 
going  to  start  in  this  case  on  October  1st,  we're 
going  [170]  to  shoot — it  would  include  for  your 
shot  'a'  the  expected  yield,  the  amount  of  fission- 
able material  required,  the  dates  on  which  it  was — 
the  target  date  for  that  shot;  it  would  include  the 
method  of  detonation,  whether  an  air  drop,  tower 
shot  or  surface  shot;  it  would  include  the  value  of 
the  experiment,  why  it  was  being  detonated  from 
the  point  of  view  of  both  the  Laboratory  and  the 
Military,  and  would  contain  a  list  of  experiments  to 
be  done  for  the  Laboratory  and  for  the  Military. 

Q.  Now,  in  other  words,  one  of  the  matters  that 
you  were  intending  to  test  and  to  gain  some  infor- 
mation about,  was  the  effect  that  would  be  pro- 
duced from  the  standpoint  of  a  weapon? 

A.  Well,  if  you  will  let  me  get  technical  here 
a  moment,  none  of  the  devices  tested  in  that  series 
were  weapons;  none  of  these  were  weapons. 

Q.  I  understand  they  weren't  weapons.  You 
have  said  this  is  a  weapon  testing  experiment. 

A.     I  said  before,  what  is  done  here  is  to  say, 
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Look,  we  need  a  piece  of  information,  then  design 
something  which  will  give  you  that  information,  so 
in  that  sense  it  is  an  experiment,  not  a  weapon. 

Q.  You  were  endeavoring  to  establish  by  using 
the  amount  of  fissionable  material,  the  method  de- 
tailed [180]  under  the  conditions  which  were  indi- 
cated, to  determine  just  what  would  be  the  effect  of 
that  experiment  from  the  standpoint  of  force,  the 
shock,  air  shock,  to  the  extent  of  any  fall-out  and 
to  the  extent  of  any  effective  burning  or  whatever 
other  things  that  would  give  information  from 
which  it  could  be  ascertained  what  the  effect  of  that 
might  be  as  a  weapon? 

A.  That  was  never  a  primary  objective  of  these 
tests;  the  primary  objective  of  these  tests  was  to 
find  out  how  you  could  improve  the  efficiency  of 
utilization  of  fissionable  material  in  designing  a 
weapon.  That  is,  if  by  using,  let  me  use  your  mmi- 
bers,  by  using  X  pounds  or  X  grams  of  fissionable 
materials,  you  could  get,  say,  a  nominal  bomb, 
twent}^  kilotons;  and  then  if  by  some  scheme  you 
feel  you  know  how  to  make  this  same  energy  yield 
with  half  of  the  X  grams  of  fissionable  material, 
this  would  be  an  interesting  experiment,  and  you 
would  design  something  to  find  out  whether  or  not 
you  could;  so  that  in  these  tests  it  is  such  an  object 
as  that  which  is  always  the  primary  objective ;  then, 
since  weapon  tests  are  expensive  and  involve  this 
very  expensive  material,  you  utilize  these  tests  for 
a  number  of  additional  purposes  and  one  of  these 
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additional  purposes  is  that  the  Military  makes  these 
experiments  to  find  out  what  these  blast  [181]  pres- 
sures are  and  what  the  thermal  radiation  is,  as  a 
function  of  time  and  distance. 

Q.  When  you  refer  to  thermal  radiation,  is  that 
the  burn  effects  of  them?  A.     Heat. 

Q,  Now,  you  have  stated  in  some  detail,  the 
care  that  was  taken  in  this  Committee,  to  determine 
that  the  prescribed  conditions  were  both  available 
and  were  in  a  position  to  be  met;  now^,  if  I  have 
interpreted  your  direct  examination  correctly,  did 
either  you  or  the  Committee  or  the  Test  Manager 
have  any  authority  to  make  a  change  in  the  nature 
of  the  test,  and  by  a  change  I  mean  this:  Could 
you  have,  without  getting  further  authorization, 
have  changed  the  amount  of  fissionable  material 
that  was  prescribed  for  test  'a"?" 

Mr.  Brett:  Before  I  read  the  answer  to  that,  I 
want  to  be  sure  the  Court  heard  the  question. 

The  Court:     I  heard  it. 

Mr.  Weisz :     I  can  reread  the  question. 

Mr.  Brett:     Yes,  reread  the  question. 

Mr.  Weisz:  "Q.  Now,  you  have  stated  in  some 
detail,  the  care  that  was  taken  in  this  Committee, 
to  determine  that  the  prescribed  conditions  were 
both  available  and  w^ere  in  a  position  to  be  met. 
Now,  if  I  have  [182]  interpreted  your  direct  ex- 
amination correctly,  did  either  you  or  the  Commit- 
tee or  the  Test  Manager  have  any  authority  to  make 
a  change  in  the  nature  of  the  test,  and  by  a  change 
I  mean  this :  Could  you,  without  getting  further  au- 
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thorization,  have  changed  the  amount  of  fissionable 
material  that  was  prescribed  for  test  'a"? 

^'A.     No. 

*'Q.  Could  you  have  changed  whether  it  was  to 
be  an  air  drop  or  tower  shot  or  surface  shot,  that 
is  change  it  from  that  which  was  prescribed  in 
test  'b"? 

A.     Not  without  further  authority,  no. 

Q.  If  the  weather  conditions,  to  the  extent  that 
you  and  the  other  experts  were  able  to  test  them 
and  prognosticate  them,  were  of  the  type  and  char- 
acter prescribed  as  those  which  were  to  exist  at 
the  time  the  test  was  to  be  made,  were  you  author- 
ized in  any  manner  to  authorize  that  the  shot  be 
made  under  different  weather  conditions,  or  did 
you  have  to,  to  the  extent  that  you  could,  comply 
with  those  instructions'?" 

Mr.  Weisz:  Is  that  question  clear  to  your 
Honor  ? 

The  Court:    Yes. 

Mr.  Brett: 

"A.  The  instructions  never  specified  the  weather 
conditions  [183]  which  would  minimize  off-site 
problems.  The  instructions  were  more  nearly,  'Pick 
such  weather  conditions  as  will  minimize  off-site 
conditions  of  one  sort  or  another.'  It  was  a  job  of 
the  test  organization,  itself,  to  determine  what 
weather  conditions  were,  in  fact,  acceptable." 

The  Court:     We  will  recess  until  2:00  p.m. 
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(Whereupon,  a  recess  was  taken  until  2:00 
p.m.  of  the  same  day,  Wednesday,  May  11, 
1955.)  [184] 

Wednesday,  May  11,   1955—2:00  P.M. 

The  Court:    You  may  proceed. 

Mr.  Weisz:  May  we  resume  the  reading  of  the 
deposition,  your  Honor  1 

The  Court:  Yes.  Please  go  back  three  or  four 
questions  and  start  from  there. 

Mr.  Brett:  That,  your  Honor,  was  the  answer 
commencing  on  page  28,  line  23.  Do  you  want  us  to 
review  that  again  for  you  1 

The  Court :  Yes,  just  pick  up  there  so  I  will  get 
the  feeling  of  it  again. 

Mr.  Brett:     Yes,  your  Honor. 

(The  reading  of  the  deposition  of  Alvin 
Cushman  Graves  was  resumed  as  follows:) 

Cross-Examination 
(Continued) 

"Q.  Now,  you  have  stated  in  some  detail,  the 
care  that  was  taken  in  this  Committee,  to  determine 
that  the  prescribed  conditions  were  both  available 
and  were  in  a  position  to  be  met.  Now,  if  I  have 
interpreted  your  direct  examination  correctly,  did 
either  you  or  the  Committee  or  the  Test  Manager 
have  any  authority  to  make  a  change  in  the  nature 
of  the  test,  and  by  a  change  I  mean  this:  Could 
you,   without   getting   further   authorization,   have 
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changed  the  amount  [185]  fissionable  material  that 
was  prescribed  for  test  'a'?  A.     No. 

Q.  Could  you  have  changed  whether  it  was  to  be 
an  airdrop  or  tower  shot  or  surface  shot,  that  is 
change  it  from  that  which  was  prescribed  in 
test  'b'? 

A.     Not  without  further  authority,  no. 

Q.  If  the  weather  conditions,  to  the  extent  that 
you  and  the  other  experts  were  able  to  test  them 
and  prognosticate  them,  were  of  the  type  and  char- 
acter prescribed  as  those  which  were  to  exist  at 
the  time  the  test  was  to  be  made,  were  you  author- 
ized in  any  manner  to  authorize  that  the  shot  be 
made  under  different  weather  conditions,  or  did  you 
have  to,  to  the  extent  that  you  could,  comply  with 
those  instructions'? 

A.  The  instructions  never  specified  the  weather 
conditions  which  would  minimize  off-site  problems. 
The  instructions  were  more  nearly,  'Pick  such 
weather  conditions  as  will  minimize  off -site  condi- 
tions of  one  sort  or  another.'  It  was  a  job  of  the 
test  organization,  itself,  to  determine  what  weather 
conditions  were,  in  fact,  acceptable. 

Q.  Let's  frame  it  this  way.  Doctor:  Assume  that 
the  instructions  in  some  form  were  to  the  effect  that 
you  have  just  stated — that  the  test  shot  was  to  be 
made  when  the  minimum  unfavorable  weather  con- 
ditions [186]  existed.  Did  you  or  any  of  this  group 
have  authority  to  change  that  and  say  we  would 
like  to  find  out  what  would  be  the  result  if  we  did 
it  under  the  most  unfavorable  conditions? 
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A.     No. 

Q.  In  other  words,  you  had  described  for  you 
rather  distinctly  the  nature  and  character  of  the 
things  that  were  to  be  done?  A.    Yes. 

Q.  And  the  description  to  you  was  merely  this: 
That  you  were  to  use  such  intelligence  as  you  indi- 
vidually and  collectively  had,  from  your  experience 
and  such  other  sources  of  information  as  you  could 
obtain  to  determine  that  the  conditions  existed 
which  were  the  most  favorable  and  at  the  same  time 
would  afford  the  carrying  out  of  the  test  which  was 
prescribed,  but  beyond  that  you  had  no  right  to 
change  the  particular  specifications  under  which 
each  test  was  to  be  made,  is  that  true? 

A.  Your  question  is  long.  I  think  the  answer  is 
yes.  We  had  considerable  latitude  in  the  experi- 
ments that  were  done ;  in  fact,  we  had  comi:)lete  lati- 
tude as  to  whether  we  would  measure  thermal  radi- 
ation or  heat,  or  what — the  types  of  experiments 
done  were  never  specified  to  us.  The  device  to  be 
tested  was  supplied  [187]  to  us  and  essentially  we 
had  a  box,  and  we  were  not  allowed  to  probe  into 
that  box,  and  we  could  make  no  change  in  that  at 
all,  but  there  was  certainly  no  latitude  as  far  as 
public  safety  was  concerned.  We  were  told  to  do 
these  things  in  a  manner  consistent  with  public 
safety  and  we  would  have  been  severely  criticized, 
I'm  sure,  had  we  done  anything  contrary. 

Q.  Well,  when  you  say  that  you  had — that  you 
were  severely  restricted  with  reference  to  public 
safety,  you  don't  mean  to  impart  by  that,  that  if 
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you  collectively  decided  it  would  have  been  dan- 
gerous to  detonate  at  all  on  the  proving  ground, 
a  specified  amount  of  fissionable  material,  that  you 
would  have  had  the  right  to  countermand  the  order 
and  not  do  it,  do  you? 

A.  I  can  say,  I  gave  my  advice  on  such  matters 
and  it  was  always  taken,  that  is  to  setting  up  the 
original  criteria,  the  number  that  was  given ;  I  orig- 
inally gave  my  advice,  which  was,  do  not  shoot 
anything  larger  than  this,  so  in  that  sense,  we  all 
had  a  part  in  establishing  the  safety  criteria. 

Q.  That  is  before  it  had  been  approved  by  what 
we  might  call  a  higher  level  *?  A.     Yes.  [188] 

Q.  After  what  had  been  recommended  and  ap- 
proved, you  would  have  had  no  authority  to  change 
it,  would  you?  A.     That  is  correct. 

Q.  Did  you  cooperate  in  the  preparation  of  the 
report  which  the  Atomic  Energy  Commission  made 
in  January,  1953,  and  that  portion  particularly 
which  is  denominated  as  Part  3,  Public  Safety  in 
Continental  Weapons  Tests'? 

A.     I  believe  so;  this  is  the  semi-annual  report? 

Q.     Yes. 

A.  No.  I'm  not — I  can't  really  answer  you  be- 
cause I'm  not  sure  where  the  source  of  the  informa- 
tion in  there  may  have  come  from." 

Mr.  Weisz:  That  report  is  the  one  in  evidence, 
your  Honor. 

"Q.  You  don't  recall  then,  that  you  participated 
in  it? 
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A.  I  didn't  participate  in  writing  that  particu- 
lar document. 

Q.  Did  you  participate  in  writing  the  document, 
'The  Effects  of  Atomic  Weapons'  prepared  for  the 
Department  of  Defense  in  1950? 

A.     Only  in  a  consultant  capacity. 

Q.  Did  you  read  and  approve  it  after  it  was 
completed?  [189] 

A.     I  read  it;  I  didn't  approve  it. 

Q.  You  were  not  called  upon  to  approve  or  dis- 
approve it?  A.     No. 

Q.  Relating  to  your  testimony  about  the  tests' 
made  in  October  and  November,  1951,  to  the  best  of 
your  knowledge  were  any  of  those  tests  made  with 
any  intent  that  the  energy  released  should  not  be 
released  to  its  fullest  extent? 

A.     I  don't  understand. 

Q.  Were  there  any  limitations  upon  those  tests 
producing  whatever  effects  might  occur  from  the 
detonation?  Didn't  you  and  those  who  were  con- 
ducting the  tests  both  anticipate  and  intend  that  a 
certain  amount  of  fissionable  material  would  be  ex- 
ploded under  certain  conditions,  and  you  were  try- 
ing to  find  out  what  the  effect  of  doing  so  would  be  ? 

A.  Again,  qualifying  my  answer  just  to  the  ex- 
tent that  the  principal  purpose  of  the  tests  that 
have  been  specified  was  a  weapons  development 
purpose,  that  is,  fiinding  out  what  the  efficiency  of 
using  fissionable  material  was,  why,  the  answer  is 
yes,  we  actually  detonated  the  device  to  find  out 
what  the  efficiency  was  m  essence. 
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Q.  Putting  it  another  way,  although  your  [190] 
preliminary  activities  and  those  of  the  others  which 
had  been  supplied — that  is,  the  information,  the 
rest  of  which  had  been  supplied  to  you,  might  have 
indicated  that  these  four  tests  would  probably  not 
cause  an  air  shock  upon,  say,  as  example,  fifty 
miles,  there  was  nothing  in  your  instructions  and 
nothing  in  the  intent  that  accompanied  the  detona- 
tion that  you  should,  in  any  way,  prevent  its  eifect 
for  a  hundred  miles,  if  it  w^ould  have  that  effect, 
and,  as  a  matter  of  fact,  you  were  trying  to  find  out 
whether  or  not  your  beliefs  and  prognostications 
would  develop  as  a  result  of  the  test,  isn't  that  true? 

A.  No;  I  have  to  say  yes  and  no.  I  can't  answer 
it  all  the  same  way. 

Q.  I  find  it  difficult  because  Dr.  Cox  said  it 
wasn't  intended  that  the  weapons  produce  results 
beyond  certain  distances;  I  want  to  find  out  on 
what  you  made  those  calculations.  I  do  recognize 
from  his  testimony  and  yours  that  you  eminent 
scientists  anticipated  from  previous  information  the 
result  would  be  of  such  and  such  character  at  such 
and  such  distance.  Was  there  anything  insofar  as 
your  efforts  were  concerned  that  accompanied  those 
efforts  by  which  you  sought  in  any  way  to  eliminate 
the  effects  of  those  detonations  1  [191] 

A.     Sure. 

Q.    What  was  it? 

A.  We  picked  the  very  best  weather  conditions 
we  could  so  these  effects  would  be  minimized;  I  am 
sure  Dr.  Cox  must  have  testified  that  if  vou  have 
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the  wind  velocities  and  directions  in  a  certain  pat-  ' 
tern  that  you  can  have  a  focusing  effect  of  these 
shock  waves  at  considerable  distances,  and  it  was 
our  intent  to  minimize  this  with  an  attempt  to  avoid 
such  pattern  of  winds  that  would  put  this  focus  of 
shock  wave  on  any  populated  locality,  so  that  the 
answer  to  your  question  is,  sure,  we  tried  to  mini- 
mize the  effects  of  this  blast  wave  as  much  as  we 
could. 

Q.  In  any  event,  you  could  not  definitely  pre- 
dict that  certain  effects  of  the  explosion  would  go 
beyond  that  which  you  anticipated?" 

Mr.  Brett:  I  think  the  question  was  ''would  not 
go,"  but  it  does  read  ''would  go."  I  didn't  catch 
that  at  the  time,  but  I  am  quite  sure  my  question 
was,  "would  not." 

Mr.  Weisz:  I  will  read  it  again,  and  I  am  sure 
counsel  is  correct.  J 

"Q.  In  any  event,  you  could  not  definitely  pre- 
diet  that  certain  effects  of  the  explosion  would  not 
go  beyond  that  which  you  anticipated? 

"A.  That's  correct.  We  knew  that  these  shock 
waves,  [192]  for  example,  could  be  detected  at  great 
distances;  we  had  no  reason  to  feel  that  we  could 
confine  any  of  these  effects  to  your  fifty  miles,  and 
it  was  clear  once  you  start  a  shock  wave  going,  it's 
going  to  go. 

Q.     Anyone  would  know  that,  wouldn't  they? 

A.    Yes. 

Q.  And  the  very  word,  that  is  the  word  'test' 
implies  that  you  were  taking  a  certain  factor,  to 
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wit:  a  certain  amount  of  explosive  material,  you 
were  taking  a  certain  starting  point  and  a  certain 
method  of  exploding  it?  A.     Yes. 

Q.  And  you  were  taking  a  given  factor  so  far 
as  you  could  determine  it,  as  close  as  you  could  to 
the  time  of  the  detonation,  of  weather  and  other 
conditions  ?  A.    Yes. 

Q.  And  then  you  make  the  test  with  the  intent 
and  purpose  of  seeing  just  what  would  happen,  isn't 
that  true? 

A.  The  intent  and  purpose  was  not  to  see  what 
the  shock  w^ave  would  be  at  great  distances;  this 
was  measured  after  the  fact  in  order  that  we  could 
see,  in  case  someone  wanted  to  know,  but  this  was 
not  a  purpose  of  the  test.  I'm  not  trying  to  be  dif- 
ficult. [193] 

Q.  In  a  report  which  the  Atomic  Energy  Com- 
mission has  issued,  entitled.  Assuring  Public 
Safety  in  Continental  Weapons  Tests,  dated  Janu- 
ary, 1953,  Page  85,  there  is  this  statement:  'The  air 
shock  wave  produced  by  an  aerial  nuclear  detona- 
tion of  normal  yield  is  the  most  important  agent  in 
producing  destruction.'  Do  you  disagree  with  that 
statement  ? ' ' 

Mr.  Brett:  Now,  again,  my  recollection  is  that 
the  question  was,  "Did  you  agree?"  It  seems  to  be 
borne  out  by  the  answer,  but  the  text  does  read, 
"Do  you  disagree." 

A.  I  would.  It  certainly  is  open  to  question 
but  I  think  it  is  probably  correct;  the  reason  I 
qualify  it  is  because  I  know  in  the  Jajian  drops. 
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certainly  one  of  the  most  important  effects  were  the 
fires  that  were  produced. 

Q.  Now,  am  I  wrong  or  am  I  right?  If  that 
statement  is  reasonably  correct  with  reference  to 
the  area  of  nuclear  detonation  of  nominal  yield, 
would  it  not  be  true  that  the  air  shock  wave  would 
be  greater  and  therefore  would  be  a  greater  effect 
if  instead  of  being  a  normal  yield  it  was  a  larger 
yield  ?  A.    Yes. 

Q.  And  you  know  of  your  own  knowledge,  that, 
from  the  standpoint  of  the  weapons  test  and  the  in- 
terest of  the  Department  of  Defense  that  one  of 
the  [194]  primary  elements  which  would  be  entered 
in  a  report  of  one  of  these  tests  would  be  what  had 
actually  been  produced  as  an  air  shock  from  such 
test? 

A.  Correct — my  only  question  here  has  been  one 
of  degree. 

Q.  Now,  there  is  one  other  thing  I  am  not  clear 
on.  Was  there  any  question  in  your  mind  insofar  as 
any  of  these  four  tests  made  in  October,  1951,  and 
November,  1951,  that  the  force  which  was  generated 
by  these  explosions  would  reach  these  areas  which 
are  known  as  the  troposphere?  A.     No. 

Q.     The  ozonosphere?  A.     No. 

Q.     The  ionosphere?  A.     No. 

Q.  In  other  words,  so  far  as  you  personally  are 
concerned,  you  believed  at  the  time  that  you  gave 
the  indication  to  the  test  manager  to  go  ahead  with 
any  one  of  those  four  shots  that  there  would  be  a 
portion  at  least  of  the  force  generated  which  would 
go  into  each  of  those  three  areas?  A.     Yes. 
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Q.  Doctor,  in  this  same  report  of  January,  1953, 
entitled  Assuring  Public  Safety  in  Continental 
Weapons  [195]  Tests,  on  page  79,  it  is  stated  that 
the  only  practical  method  of  evaluating  one  of  these 
nuclear  gadgets,  so-called  here  in  quotes,  is  to  deto- 
nate the  nuclear  gadget  or  device  in  order  to  test 
the  design  and  the  principle  involved,  do  you  agree 
with  thaf?  A.     Yes. 

Q.  Now,  it  is  also  true,  is  it  not,  that  at  the  time 
of  those  tests  you  knew  that  there  was  a  certain; 
amount  of  uncertainty  and  unreliability  in  the  re- 
actions from  those  detonations'?  In  other  words, 
that  it  had  already  been  learned  that  by  virtue  of 
conditions  that  would  come  on  within  a  relatively 
short  time  and  perhaps  also  from  conditions  you 
had  not  as  yet  traced  down,  the  shock  wave  would 
travel  a  short  distance  in  one  direction  and  a  longer 
distance  in  another  direction,  and  it  might  in  some 
instances  leap  frog  from  one  point  to  another? 

A.     Those  effects  were  known,  yes. 

Q.  Assuming  that  by  some  method  of  testing, 
some  one  of  the  group  had  been  able  to  convince 
the  group  that  if  you  conducted  any  one  of  the 
four  tests,  there  was  a  possibility  that  a  shock  wave 
might  both  travel  to  and  cause  damage  at  a  location 
a  hundred  seventy-five  miles  away,  would  you  have 
had  any  authority  to  discontinue  the  test  for  that 
reason  ?  [196]  A.     Sure,  we  had  the  authority. 

Q.     You  had  authority  to  discontinue  it  entirely? 

A.     For  example,  if  we  felt — St.  George  is  about 
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that  distance,  I  guess,  if  we  had  the  information 
which  would  have  indicated  that  St.  George  would 
have  been  damaged  by  a  shock  w^ave,  we  had  com- 
plete authority  to  discontinue  that  test;  you  are 
talking  about  under  those  weather  conditions? 

Q.  I  am  talking  about  if  it  was  determined,  ir- 
respective of  weather  conditions  or  what,  that  it 
might  cause  damage  at  St.  George,  did  you  have 
authority  to  discontinue  and  not  make  the  test? 

A.  Suppose  the  Commission  had  told  you,  'You 
will  make  that  test.'  The  Commission  itself,  has  the 
ultimate  authority. 

Q.  As  I  understand  it,  at  the  time  you  made 
the  tests  which  stem  from  the  President  of  the 
United  States,  you  were  told  to  make  these  tests. 

A.  We  had  the  responsibility  to  go  back  to  the 
Commission  and  say,  'This  test  is  dangerous.'  It 
was  not  only  authority  not  to  do  the  shot,  we  had 
the  responsibility  not  to  do  it. 

Q.  But  unless  the  instructions  were  changed  you 
had  no  responsibility  not  to  make  the  test? 

A.     That's  correct.  [197] 

Q.  Now,  you  have  had  no  instructions,  even 
general  to  taper  off,  or  change  those  instructions 
merely  on  the  basis  that  you  might  find  some  iso- 
lated ranch  building  or  some  isolated  group  of  cattle 
that  would  be  injured  from  the  test,  have  you? 

A.  I  don't  believe  we  would  be  able  to  be  spe- 
cific as  to  a  dot  on  the  compass  and  say  this  shock 
is  going  to  focus  right  there;  so,  isolated  ranch 
buildings — well,     we     just     simply     couldn't     tell 
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whether  it  was  going  to  hit  that  or  five  miles  from 
there. 

Q.  You  couldn't  either  prognosticate  or  com- 
pute down  to  that  fine  point  and  say  it  won't  strike 
that  ranch  or  that  particular  locality*? 

A.    We  can  say  it  can  hit  a  particular  locality. 

Q.  And  by  locality,  you  mean  an  area  of  some 
size?  A.    Yes." 

Mr.  Brett :     And  I  stated  that  was  all. 

Mr.  Weisz:  And  ''Redirect  Examination"  by 
myself : 

Redirect  Examination 
By  Mr.  Weisz: 

''Q.  In  the  proposal  from  the  Los  Alamos  Lab- 
oratory, there  is  set  up  initially  the  expected  yield 
and  the  type  of  shot  for  each  one  of  the  tests  in  a 
series,  is  that  correct  % 

A.     In  that  series,  yes. 

Q.  T\Tien  the  Commission  authorized  this  [198] 
particular  test  series,  did  they  follow  the  yield  and 
type  of  shot  recommendation  of  the  Los  Alamos 
Laboratory  ?  A.    Yes. 

Q.  Then,  when  it  came  to  time  of  test,  the  type 
of  test,  the  amount  of  material  and  the  yield  to  be 
expected  therefrom,  those  were  fixed  by  that  ap- 
proval of  the  Commission  of  the  original  proposal 
of  the  Los  Alamos  Laboratory,  is  that  correct  ? 

A.    Yes. 

Q.  And  it  was  that  from  which  you  could  not 
depart  ? 
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A.  The  test  organization,  whenever  it  had  a 
question  on  safety,  would  have,  in  fact  it  did  have 
the  responsibility  of  saying,  'This  simply  must  not 
be  done.'  There  was  no  fooling  around  with  the 
safety  requirement.  I  can't  imagine  a  condition 
where  the  test  organization  said,  'This  is  unsafe' 
and  the  Commission  said  'Go  ahead  and  shoot.'  It 
never  happened  and  I  can't  conceive  it  ever  hap- 
pening. 

Q.  .As  a  member  of  the  Technical  Board  of  the 
Los  Alamos  Laboratory,  can  you  tell  us  whether 
safety  factors  were  considered  in  making  the  orig- 
inal proposal  for  the  test  series  of  the  latter  part 
of  1951?  [199]  A.    Yes. 

Q.  The  blast  effect  that  is  produced  by  the 
atomic  detonation,  is  that  blast  effect  the  same  as 
that  produced  by  a  high  explosive  detonation? 

A.     Essentially,  except  in  degree. 

Q.  Except  in  degree.  In  other  words,  we  have 
merely  the  law  of  physics  and  meteorology  applied 
to  the  effect  of  a  detonation  of  any  type? 

A.     This  is  essentially  true,  yes." 

Mr.  Weisz:  And  by  myself:  "I  have  nothing 
further." 

Then,  there  is 

' '  Recross-Examination 
By  Mr.  Brett : 

"Q.  Counsel  again  has  referred  to  yield.  Yield 
as  I  understand  it  is  an  estimate  of  the  energy  ? 
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A.     That  is  correct. 

Q.  Am  I  wrong  in  my  assmnption  that  you  did 
not,  in  making  the  recommendation  to  the  Commis- 
sion which  you  have  stated  went  through  the  vari- 
ous steps  which  you  detailed,  to  the  President  and 
finally  came  back  to  you  at  the  Nevada  Proving 
Ground,  that  that  did  not  include  any  specification 
to  the  effect  that  it  will  cover  only  ten  or  twelve 
miles  or  fifteen  miles,  or  anything  of  that  kind,  or 
did  it  include  that? 

A.  No,  sir,  it  didn't.  It  included  general  provi- 
sions that  3^ou  will  conduct  these  tests  with 
due  [200]  regard  to  public  safety. 

Q.  Now,  in  reference  to  public  safety,  what  you 
are  referring  to  is  that  the  United  States  Govern-! 
ment,  operating  through  this  method  that  you  de- 
tailed in  your  direct  examination,  did  not  want  to 
cause  a  catastrophe  in  any  community  near  the  Ne- 
vada Proving  Grounds.  You  don't  mean  they  were 
to  discontinue  one  of  the  tests  if  your  Committee 
considered  it  and  then  they  decided  it  would  break 
glass  windows  or  crack  one  or  two  ceilings  in  Las 
Vegas,  do  you? 

A.  We  could  not  have  made  such  a  determina- 
tion. One  would  never  have  the  knowledge  that  you 
would  break  a  window  or  crack  plaster  in  Las 
Vegas;  you  just  don't  have  it. 

Q.  Assuming  in  some  maner  that  you  could  liave 
determined  that  if  we  go  ahead  with  test  'a'  there 
is  a  strong  possibility  that  a   few  houses  in   Las 
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Vegas  may  have  some  plaster  cracks,  and  maybe 
one  or  two  stores  may  have  windows  crack,  is  that 
what  you  mean  by  public  safety,  to  ask  the  Com- 
mission to  allow  you  to  change  the  test? 

A.     No. 

Q.  What  you  have  in  mind  then  is  something 
that  would  cause  severe  damage,  maj^be  injure  or 
kill  people,  maybe  devastate  an  area  to  that  ex- 
tent—  [201]  reduce  it  to  rubble  or  something  of 
that  kind,  something  in  a  degree  that  it  would  di- 
rectly or  substantially  affect  the  public  safety  as  a 
group  rather  than  isolated  areas'? 

A.  If  we  Avould  have  hurt  anybody,  any  one  per- 
son we  w^ould  not  fire  a  shot.  If  we  knew  that  we 
would  pick  up  a  rock  and  hit  a  jDcrson  on  the  head 
with  it  and  crack  his  skull,  we  would  not  have 
fired  it. 

Q.  You  would  not  have  had  a  way  to  determine 
that,  would  you"? 

A.  No.  You  asked  a  hypothetical  question — we 
had  no  way  of  finding  out,  we  didn't  know  we  were 
going  to  break  a  window  in  Las  Vegas,  so  we  would 
just  have  no  way  of  promoting  public  safety  to  the 
extent  of  guaranteeing  we  would  never  break  a 
window. 

Q.  I  assume  that  these  tests  caused  not  only  a 
certain  amount  of  work  but  a  certain  amount  of  ex- 
pense, did  they  not?  A.    Yes. 

Q.  Well,  in  making  a  particular  test,  you  were 
endeavoring  to  get  some  information  you  didn't 
have  prior  to  that  time,  is  that  right  ? 
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A.     Yes. 

Q.  And  either  in  the  manner  of  firing  a  shot  or 
in  the  intensity,  that  is  an  increase  in  the 
amount  [202]  of  energy  you  were  making  some 
change  from  the  test  previously  made? 

A.     Either  in  intensity 

Q.     Or  in  the  manner? 

A.     Or  in  the  design  of  the  device  itself. 

Q.  And  the  purpose  and  intent  was  to  find  out 
what  would  be  the  effect  of  conducting  that  experi- 
ment as  to  prior  exj^eriments  ? 

A.     That's  right." 

Mr.  Weisz:     And  by  myself  again: 

"Q.  In  practical  use  of  the  term  public  safety, 
do  you  mean  maintaining  limits  such  that  the 
atomospheric  pressures  and  radioactive  fall-outs  be- 
yond the  test  area  are  kept  to  a  minimum  whereby 
persons  or  property  will  not  be  damaged  to  the 
best  of  your  know^ledge  ? 

A.  That  is  correct.  This  does  not  mean  that  you 
will  have  zero  shock  wave." 

Mr.  Weisz:  And  both  of  us  indicated  there  was 
nothing  further  from  that  vsitness. 

We  will  next  offer  the  deposition  of  Brigadier 
General  Kenneth  E.  Fields.  Have  you  that  deposi- 
tion before  you,  Mr.  Brett?  Do  you  have  that  dep- 
osition ? 

Mr.  Brett:     No.  I  have  only  this  one. 

Mr.  Weisz:  Can  we  have  General  Fields'  dep- 
osition, [203]  please? 
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Mr.  Brett :  Mr.  Clerk,  that  is  the  one  I  was  per- 
mitted to  open  last  night  and  I  returned  it. 

Mr.  Weisz:  I  will  state  to  the  Court  the  depo- 
sition of  General  Fields  was  received  unsigned  with 
a  certification  from  the  reporter  to  the  effect  that  he 
had  made  diligent  effort  to  find  the  deponent.  Coun- 
sel does  not  object  to  that  fact 

Mr.  Brett :     Not  to  the  fact  that  it  is  unsigned. 

Mr.  Weisz:     in  our  conversations.  However, 

certain  changes,  mostly  minor,  were  apparently 
made  at  the  suggestion  of  Mr.  Gorvine  who  is  from 
the  Office  of  the  General  Counsel  of  the  Atomic 
Energy  Commission,  and  despite  the  fact  that  it 
may  render  the  deposition  a  little  less  intelligible, 
I  was  wondering  as  to  the  propriety  of  keeping  the 
deposition  in  its  original  form  rather  than  with 
the  corrections  that  were  made  by  Mr.  Gorvine. 

The  Court:  Well,  of  course,  as  to  Mr.  Gorvine, 
no  one  has  any  right  to  make  any  corrections  except 
the  witness,  but  you  are  not  raising  any  question 
with  respect  to  it  not  being  signed? 

Mr.  Weisz :     No,  your  Honor. 

Mr.  Brett:  As  a  matter  of  fact,  counsel  have 
discussed  it.  J  would  suggest  that  when  we  come 
to  the  corrections  we  might  indicate  them  to  the 
Court.  I  think  there  are  a  [204]  few  exceptions,  but 
in  the  main  they  appear  to  be 

The  Court:     Typographical? 

Mr.  Brett:  No.  The  reporter  has  endorsed  the 
reporter's  errors  with  his  initials.  Apparently  after 
it  has  been  typed  out,  he  has  gone  over  his  notes, 
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and  I  conclude  in  doing  so  he  noted  he  had  made 
errors.  Now,  I  take  it  that  is  what  it  means. 

The  Court:  WeU,  that  is  different.  If  they  are 
the  reporter's  errors,  then,  of  course,  those  correc- 
tions may  be  made.  That  is  just  the  same  as  if  he 
torn  it  up  and  had  retyped  it. 

Mr.  Weisz:  Well,  there  are  very  few  changes 
and  I  suggest  you  can  just  rule  on  them  as  you 
come  to  them.  I  have  no  objection  to  leaving  them 
either  way,  either  the  original  text  or  the  corrected 
text. 

Mr.  Brett:  If  we  can  indicate  to  the  Court 
where  a  change  has  been  made  and  then  your  Honor 
can  accept  the  situation  in  which  you  feel  the  depo- 
sition was  given,  then  it  will  be  best. 

The  Court:     All  right. 

Mr.  Brett :  May  I  say,  at  this  time,  your  Honor^ 
in  connection  with  the  last  deposition,  simply  in 
order  that  your  Honor  will  have  it  in  mind,  and  the 
deposition  of  Dr.  Cox,  there  is  a  variance  between 
the  two  men  as  to  whether  or  not  it  was  anticipated 
that  these  shocks  would  go  into  [205]  the  eleva- 
tions beyond  what  is  called  the  troposphere.  Dr. 
Cox  saying  it  wasn't  anticipated  and  this  last  wit- 
ness saying  it  was.  Then,  there  is  testimonj^  that 
will  come  in  by  Dr.  Cox  to  the  effect  that  any 
damage  over  and  beyond  certain  distances  would 
come  through  those  higher  elevations.  I  merely 
bring  this  up  so  when  you  reach  those  points  your 
Honor  will  have  that  in  mind.  Of  course,  a  lot  of 
this  is  relatively  general. 

The  Court:     Very  well. 
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("Whereupon,  counsel  for  the  parties  read  the 
deposition  of  Brigadier  General  Kenneth  E. 
Fields  taken  on  behalf  of  the  defendant  as 
follows : ) 

Mr.  Weisz:  This  is  the  direct  examination  by 
the  Assistant  United  States  Attorney  for  the  Dis- 
trict of  Nevada. 

Mr.  Brett:  May  I  further  state,  your  Honor, 
that  no  one  appeared  at  the  taking  of  the  deposi- 
tion in  behalf  of  the  plaintiff,  and  both  through 
stipulation  and  in  accordance  with  a  provision  of 
the  rules,  the  plaintiff  prepared  written  interroga- 
tories and  you  will  find  those  later,  and  there  were 
submitted  answers  to  the  written   interrogatories. 

DEPOSITION  OF  BRIG.  GEN.  K.  E.  FIELDS 
Direct  Examination 

'^Q.  Will  you  please  state  your  name  for  the 
record  and  your  rank  and  assignment  ? 

A.  Kenneth  E.  Fields,  Brigadier  General,  United 
States  Army.  I  am  the  Director  of  the  Division  of 
Military  Application  of  the  Atomic  Energy  Com- 
mission. This  is  a  [206]  statutory  position  which 
according  to  law  must  be  filled  by  an  officer  on  ac- 
tive military  service. 

Q.  You  are  assigned  to  the  Atomic  Energy 
-Commission'?  A.     Yes. 

Q.  How  long  have  you  held  this  position,  Gen- 
eral? A.     Since  August  21,  1951. 
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Q.  Directing  your  attention  to  the  months  of 
September,  October  and  November  of  1951,  what 
was  your  principal  duty  as  Director  of  Military 
Operations  in  particular  regard  to  atomic  weapons 
tests  in  Nevada  *? 

A.  I  was  responsible  for  the  supervision,"  and 
here  is  the  first  correction.  There  is  the  word  ''and" 
stricken  out. 

Mr.  Weisz :     And  as  it  reads  originally : 

"and  carried  on  from  the  Commission  headquar- 
ters, of  the  test  operations.  As  such  it  was  my  re- 
sponsibility to  recommend  the  program  of  the  tests 
and  to  see  to  their  execution. 

"Q.  General,  you  mentioned  the  program  of  the 
tests.  Were  you  the  person  who  w^as  responsible  for 
outlining  what  tests  were  to  take  place?  In  other 
words,  did  you  determine  how  many  bombs  were  to 
be  tested  or  other  w^eapons  and  did  you  determine 
the  size  of  the  weapon  to  be  tested  in  the  initial 
stage?  [207] 

A.  I  was  responsible  for  developing  the  pro- 
gram on  the  basis  of  recommendation  of  the  Los 
Alamos  Laboratory  and  of  the  Department  of  De- 
fense, for  securing  the  necessary  judgments  of  the 
General  Advisory  Committee  of  the  Commission, 
and  for  making  then  of  my  own  recommendations 
to  the  Commission  as  to  the  program  that  should  be 
carried  on  in  the  interest  of  the  furtherance  of  the 
weapons  program. 

This  did  include  considerations  of  the  justifica- 
tion  of  the   different   parts   of   the   program,   the 
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costs  of  them,  the  advantages  to  be  gained,  and  the 
feasibility  of  conducting  the  experiments  that  were 
proposed  at  the  Nevada  test  site — Nevada  Proving 
Ground. 

Q.  And  was  your  recommendation  to  the  Com- 
mission subject  to  Commission  approval? 

A.    Yes. 

Q.  You  mentioned  the  Nevada  Proving  Ground. 
Who  determined  the  location  of  that  proving 
ground  ? 

A.  The  Commission  in  collaboration  with  the 
Department  of  Defense  selected  the  Nevada  Prov- 
ing Ground  as  the  location  for  a  continental  test 
site. 

Q.  Isn't  it  a  fact,  General,  that  the  President  of 
the  United  States  had  some  part  in  the  determina- 
tion of  the  site  of  this  proving  ground  *?  [208] 

A.  I  am  sure  the  President  was  fully  aware  that 
atomic  tests  would  be  conducted  at  this  proving 
ground.  I  believe  he  actually  approved  it,  but  I  am 
not  cognizant  of  it  right  now.  I  could  check  this 
in  the  files." 

Mr.  Brett:  I  make  no  objection  to  the  fact  it  is 
hearsay. 

''Q.  When  was  the  choice  of  the  Nevada  Prov- 
ing Ground  actually  made  effective  1 1n  other  words, 
when  was  that  proving  ground  so  designated? 

A.  The  proving  ground  was  so  designated  and 
established  late  in  1950. 

Q.  Did  you  have  any  part  in  the  selection  of 
that  site  personally,  General? 
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A.     No,  I  did  not.  My  predecessor  did,  though. 

Q.  Going  back  to  the  test  in  1951,  you  have  tes- 
tified that  one  of  the  considerations  that  fell  to  your 
responsibility  was  justification  of  the  program. 

In  1951,  what  was  the  primary  objective  of  the 
program  of  tests  conducted  at  that  time? 

A.  The  primary  objective  was  the  furtherance 
of  the  weapons  program  in  the  sense  of  improving 
the  efficiencies  of  the  weapons,  or  the  developing 
of  new  types  of  weapons.  In  addition  there  were 
some  experiments  whose  purpose  was  the  study  of 
the  military  effects,  [209]  locally  and  close  to  the 
point  of  detonation,  of  some  of  the  experimental 
detonations  that  were  to  be  conducted. 

Q.  General,  would  you  say  that  the  primary  ob- 
jective was  closely  related  to  national  defense? 

A.     Yes.  That  was  the  primary  objective. 

Q.  Now,  did  you  say  the  Commission  has  any 
other  test  site  either  continental  or  outside  the  con- 
tinental limits  of  the  United  States?  A.     Yes. 

Q.  Isn't  it  a  fact.  General,  one  of  those  test  sites 
is  outside  the  United  States;  far  out  in  the  Pa- 
cific? A.     Yes. 

Q.  And  what  is  the  purpose  of  having  a  site  lo- 
cated far  out  in  the  Pacific?" 

Mr.  Brett:  I  would  object  to  that  as  immaterial, 
as  having  no  relation  whatsoever  to  this  case.  I  will 
read  the  answer,  however. 

Mr.  Weisz:  Frankly,  your  Honor,  the  question 
and  answer  are  relatively  most  unimportant. 

The  Court:     Well,  it  is  immaterial,  unless  it  is  a 
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preliminary  question.   The   objection  will  be   sus- 
tained. 

''Q.  In  making  the  determination  to  conduct  a 
test  in  the  Pacific  rather  than  at  the  Nevada  Prov- 
ing [210]  Ground,  is  that  determination  one  of  your 
responsibilities,  General? 

A.  Yes,  it  is,  in  the  sense  that  it  is  my  respon- 
sibility to  recommend  to  the  Commission  what 
should  be  done. 

Q.  And  in  making  such  a  recommendation 
would  you  consider  the  potential  blast  effect  of  any 
device  to  be  tested;  that  is  in  making  recommenda- 
tions as  to  whether  such  test  should  be  conducted  in 
Nevada  or  in  the  Pacific? 

A.     Yes;  along  with  many  other  considerations. 

Q.  If  in  your  judgment  the  device  to  be  tested 
would  result  in  a  blast  effect  that  might  endanger 
life,  limb,  or  property  within  the  United  States, 
would  it  be  your  responsibility  to  recommend  that 
such  test  be  conducted  outside  the  United  States  or 
not  at  all  ? 

A.  It  would  be  my  responsibility  to  make  such 
a  recommendation  if  I  considered  there  was  real 
hazard  of  such  damage. 

Q.  During  the  1951  experiments  did  you  make 
an}^  recommendation  that  the  test  not  be  conducted 
at  the  Nevada  Proving  Ground?  A.     No. 

Q.  In  other  words,  General,  in  your  judgment  at 
that  time  there  was  no  serious  hazard  within 
your  [211]  knowledge  that  would  result  from  the 
test  to  be  conducted?  A.     That  is  correct. 
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Q.  Now,  going  back  to  the  question  of  justifi- 
cation of  the  program  I  ask  you  what  area  is  the 
Commission  interested  in  from  the  standpoint  of 
blast  effect  for  purposes  of  these  tests  at  the  Ne- 
vada Proving  Ground? 

A.  The  Commission  is  interested  in  securing  in- 
formation, or  was  interested  and  is,  in  securing  in- 
formation on  the  effects  of  atomic  explosions  on 
instrumented  structures  and  equipment  within  the 
Nevada  Proving  Ground.  These  are  all  relatively 
close  in  to  the  detonation  point. 

Q.  When  you  say  relatively  close  in,  would  that 
include  a  radius  of  over  100  miles  ? 

A.  It  would  not.  It  would  be  of  the  order  of 
miles — it  would  be  several  miles. 

Q.  It  would  be  less  than  100  miles  that  the  Com- 
mission would  be  interested  in  testing? 

A.     It  would  be  much  less. 

Q.  General,  what  instructions,  if  any,  emanate 
from  your  office  to  the  person  in  charge  of  the  test 
at  the  proving  ground  concerning  public  safety? 

A.  Fundamentally  it  was  his  responsibility 
for  [212]  firing  the  s])oeific  detonations  under  the 
best  conditions  that  could  be  realized.  However,  in 
determining  the  safety  of  the  public  at  large — the 
determination  that  it  is  safe  to  fire  this  detonation 
from  the  standpoint  of  people" 

Mr.  Brett:  Now,  here  again  is  a  correction,  but 
I  will  read  it  first  as  it  was  originally  and  then  I 
will  read  it  as  corrected: 

"from  the  standpoint  of  large  and  great  distance 
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was  made  in  the  process  of  approving  the  program 

itself,  at  which  time  it  was  considered." 

Then  I  will  read  it  as  corrected,  and  this  is  one 
in  which  the  reporter's  note  says  *^ Reporter's 
error." 

'Hhe  determination  that  it  is  safe  to  fire  this 
detonation  from  the  standpoint  of  people  located  at 
great  distance  was  made  in  the  process  of  approv- 
ing the  program  itself,  at  which  time  it  was  con- 
sidered." 

"Q.  In  other  words,  General,  it  was  impractical 
to  set  up  any  rigid  criteria  with  reference  to  safety ; 
such  criteria  to  be  followed  by  the  test  engineer?      I 

A.  It  is  impractical,  too,  to  set  up  a  catalog  of 
specifics  that  the  test  manager  would  follow  in  de- 
tail in  the  determination  of  the  time  of  any  specific 
detonation. 

Q.  You  mentioned  the  best  conditions  obtain- 
able [213]  for  conduct  of  these  tests.  Will  you  tell 
us  some  of  the  factors  that  enter  into  the  conduct 
of  one  of  these  tests  from  the  standpoint  of  public 
safety?  I 

A.  The  factors  are  essentially  radiation — fall- 
out of  radioactive  materials. 

Q.  If  I  may  interrupt  you.  General,  I  meant 
some  of  the  factors  that  would  effect  those  dangers. 
In  other  words,  whether  or  not  weather  conditions 
would  affect  the  dangers  of  fall-out,  blast,  etc.  ? 

A.  The  principal  factors  are  fall-out  of  radio- 
active materials,  blast  heat,  and  light.  Of  these  the 
most  critical  one  in  the  Nevada  Proving  Ground 
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with  the  limitations  we  have  set  on  ourselves  as  to 
what  we  will  fire  there  is  that  of  fall-out  of  radio- 
active materials.  Those  are  the  principal  and  effects. 

Now,  what  you  obtain  in  those  end  effects  is 
largely  dependent  on  the  weather  conditions  that 
prevail  at  the  time ;  that  is,  wind  velocity  and  direc- 
tion, clouds  and  cloud  coverage,  and  meteorological 
factors  of  that  sort.  Depending  upon  those  the  vari- 
ous effects — that  is  fall-out,  and  blast,  light — are 
changed  in  one  way  or  another.  For  example,  imder 
certain  conditions,  say  a  very  high  wind  veloc- 
ity"  

Mr.  Brett:  I  will  read  it  first  without  the  cor- 
rections : 

'Svith  tall  elevations" — I  am  sorry,  your  Honor. 
It  [214]  is  scratched  out.  I  can't  read  it,  but  I  will 
have  to  read  that  as  corrected,  because  he  says  it  is 
the  reporter's  error.  Apparently  he  has  excised  it 
by  erasure,  that  is  the  original  text.  Does  your  copy 
show  the  original  text,  Mr.  Weisz  % 

Mr.  Weisz:  No.  There  was  an  erasure.  I  don't 
know  whether  that  was  done  before  it  was  read. 

The  Court:  Well,  he  has  the  corrected  version 
as  noted  by  the  reporter.  Of  course,  I  don't  know 
that  the  reporter  made  these  corrections.  That  is 
the  important  thing.  If  some  third  person  made  the 
corrections,  he  has  no  right  to  make  the  corrections 
for  the  reporter.  If  the  reporter  made  the  correc- 
tions, of  course,  the  reporter  has  the  right  to  make 
the  corrections  from  his  notes. 

Mr.  Brett:     Yes,  your  Honor. 
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The  Court:  Before  he  ever  presents  it  to  the 
witness.  So  I  am  assuming  that  the  reporter  himself 
made  those  corrections,  is  that  correct,  where  you 
have  those  notations,  ''Reporter's  error"? 

Mr.  Brett:  I  think  that  where  he  put  in  "Re- 
porter's error"  it  is  reasonable  to  so  assume,  from 
the  fact  that  he  did  not  make  that  notation  at  other 
points. 

The  Court:  Well,  neither  one  of  you  is  making 
a  point  of  that.  You  are  accepting  the  correction  as 
the  correction  by  the  reporter  of  the  reporter's 
error,  is  that  right?  [215] 

Mr.  Weisz:     Yes,  your  Honor. 

Mr.  Brett :     Yes,  your  Honor. 

The  Court :     Very  well. 

Mr.  Brett:  Now,  of  course,  the  corrected  ver- 
sion of  it  reads: 

''For  example,  under  certain  conditions,  say  a 
very  high  wind  velocity  at  all  elevations,  and  in  the 
same  direction,  serious  fall-out  could  be  obtained  at 
relatively  great  distance  from  the  detonation  point. 
This  is  a  condition  under  which  we  would  not  fire. 

Q.  General,  are  these  weather  conditions  or  fac- 
tors taken  into  consideration  at  the  initial  stage  of 
approval  of  any  test  series  from  Washington? 

A.  Yes,  and,  as  a  matter  of  fact,  basically  the 
prevailing  meteorological  conditions  led  to  the  selec- 
tion of  the  Nevada  test  site.  Such  factors  as  precip- 
itation, prevailing  wind  direction,  velocity  of  wind ; 
all  these  factors  lead  to  knowledge  of  the  frequency 
of  conditions  under  which  the  types  of  detonations 
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that  we  carry  on  at  Nevada  can  be  fired  safely.  It 
was  the  fact  that  there  is  a  large  frequency  of  such 
conditions  under  which  detonation  can  be  fired 
safely  that  led  to  the  selection  of  Nevada  as  the 
proving  ground. 

Q.  Directing  your  attention  to  the  objectives  of 
these  test  series  you  mentioned — furtherance  of 
the  [216]  weapons  program  and  development 
of  new  types  of  weapons  and  improvement  of  effi- 
ciency— do  you  mean  that  one  of  the  objectives  is  to 
see  how  big  a  bomb  can  be  exploded  at  the  proving 
grounds  f 

A.  No,  that  was  not  the  objective.  The  real  ob- 
jective of  all  of  it,  of  course,  is  to  improve  our 
capability — capability  of  the  United  States  and" — 

Mr.  Brett:  The  original  text  reads,  '^its  atomic 
weapons  it  has  in  the  stockpile." 

Mr.  Weisz:  There  is  a  correction  not  initialed, 
which  changes  it  to  read: 

" and  the  atomic  weapons  it  has  in  the  stock- 
pile." 

It  is  my  opinion  it  doesn't  make  any  difference, 
particular  difference.  Either  text  is  satisfactory 
to  me. 

The  Court:     Very  well. 

"Q.  When  you  say  improvement  of  efficiency 
does  that  include  the  testing  of  small  devices  as 
much  as  it  would  include  the  testing  of  larger  do- 
vices  ?  A.    Yes. 

Q.     When  you  say   development   of   new   types 
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would  that  necessarily  mean  bigger  types  of  weap- 
ons ?  A.     No. 

Q.  When  you  say  the  furtherance  of  the  weap- 
ons program  did  you  mean  to  convey  the  idea  by 
furtherance  [217]  of  the  weapons  program  it  would 
be  to  test  bigger  weapons  ? 

A.  Not  necessarily.  It  might  be  applicable  to 
bigger  weapons  or  smaller  weapons.  It  is  improve- 
ment in  the  knowledge  of  bomb  physics.  Really  to 
improve  design  of  weapons  for  one  purpose  or  an- 
other. 

Q.  In  all  of  those  tests  the  concern  of  the  Com- 
mission is  limited,  from  the  standpoint  of  the  re- 
sults of  the  test,  is  it  not  limited  to  the  proving 
ground  area? 

I  am  afraid  the  question  isn't  very  clear.  I  ask 
again.  General,  is  it  the  objective  to  test  the  effect 
of  those  weapons  over  an  area  beyond  the  proving 
grounds  ? 

A.  There  is  no  purpose,  in  going  forward  with 
a  test  program  in  Nevada,  aimed  at  determining 
the  effects  of  these  weapons  outside  of  the  test 
site." 

Mr.  Brett:  And  then  the  words  ''I  don't  know" 
appear  and  are  stricken. 

''As  a  matter  of  fact  it  is  within  the  quite  small 
area  within  the  test  site  itself."  And  the  word 
"the"  is  changed  to  "a",  so  it  reads,  "within  a 
quite  small  area  within  the  test  site  itself." 

"Q.  General,  from  time  to  time  there  have  been 
reports  appearing  in  the  paper  concerning  broken 
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windows   in   communities   located   as   much   as   75 
miles  away  from  the  [218]  test  area. 

I  ask  you  whether  or  not  such  property  damage 
is  anticipated  in  the  conduct  of  those  tests  *? 

A.  We  know  that  the  possibility  exists  that  the 
test  explosion  might  cause  some  minor  damage  out- 
side the  limits  of  the  test  site.  We  take  all  reason- 
able precautions  to  minimize  this  in  selecting  the 
conditions  under  which  w^e  fire. 

Q.  I  think  that  completes  our  interrogatories 
unless  there  is  any  point  you  think  we  ought  to 
cover  or  the  General  thinks  we  ought  to  cover." 

There  w^as  a  discussion  off  the  record  and  then 
the  Assistant  United  States  Attorney  resumed : 

'*  General,  is  it  a  fact  that  the  Commission  actu- 
ally approves  each  test  series?  A.    Yes. 

Q.  And  what  is  the  nature  of  the  approval  ema- 
nating from  the  Commission? 

A.  The  approval  specifies  the  number  of  shots, 
the  type  of  shots,  the  expected  yield  of  those  shots, 
their  method  of  detonation,  the  amoimt  of  fission- 
able material  that  can  be  expended  in  them,  all  those 
decisons  being  reached  on  tlie  basis  of  considera- 
tion of  the  purposes  of  the  shots  and  the  feasibility 
of  detonating  them  in  the  Nevada  Proving 
Ground.  [219] 

Q.  What  part,  if  any,  does  the  President  of  the 
United  States  take  in  approval  of  any  test  series? 

A.  The  President  approves  the  holding  of  a  se- 
ries of  tests,  number  of  shots  in  it  and  the  amount 
of  fissionable  material  that  will  be  expended. 


222  Bartholomae  Corporation  vs. 

(Deposition  of  Brig.  Gen.  Kenneth  E.  Fields.) 

Q.  Once  this  approval  has  been  issued  by  the 
Commission  and  the  President,  what  authority  is 
vested  in  the  test  engineer  at  the  Nevada  Proving 
Ground  or  test  site  to  deviate  from  the  approval  as 
issued  1 

A.  He  has  no  authority  to  deviate  from  the  ap- 
proval. 

Q.  In  other  words,  General,  if  the  approval 
called  for  six  tower  shots  and  six  air  shots  the  test 
engineer  in  charge  of  the  testing  at  the  proving 
ground  Avould  not  have  authority  to  detonate  seven 
tower  shots  and  five  air  shots? 

A.  That  is  correct.  He  would  not  have  such  au- 
thority. 

Q.  He  would  not  have  authority  to  deviate  as  to 
the  amount  of  fissionable  material  to  be  used  in 
the  series'? 

A.     That  is  correct.  He  would  not  have  authority. 

Q.  And  he  would  not  have  authority  to  deviate 
from  the  approved  yield  in  any  given  series  ?  [220] 

A.     That  is  correct. 

Q.  General,  could  you  explain  for  the  record 
the  term  'yield'  in  layman's  terms?  | 

A.  Very  briefly,  when  we  speak  of  yield  we  do 
so  in  terms  of  the  equivalent  amount  of  T.N.T.  that 
would  give  the  same  explosive  power. 

"Mr.  Stetson:  At  this  time  I  will  ask  the  Notary 
to  propound  the  plaintiff's  interrogatories  to  the 
witness." 

Mr.  Weisz:  Whereupon,  the  written  interroga- 
tories were  propounded  through  the  Notary  Public 
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to  the  witness,  and  the  questions  here  are  the  inter- 
rogatories. 

The  Court:  I  think  we  will  take  our  afternoon 
recess. 

(Recess.) 

Mr.  Weisz:  Your  Honor,  continuing  with  the 
plaintiff's  written  interrogatories  to  this  witness,  to 
a  great  extent  this  is  not  cross-examination  and  I 
don't  care  to,  as  to  each  question,  point  out  that 
fact,  and  I  would  like  to  ask  counsel,  through  the 
Court,  whether  this  was  considered  as  examination 
in  chief  or  cross-examination? 

Mr.  Brett:  Well,  I  do  not  know  that  I  could 
define  it.  It  is  examination.  That  is  the  only  thing 
I  could  say.  Of  course,  I  had  no  knowledge  of  what 
the  examination  in  chief  would  be.  This  was  ad- 
duced through  my  questions  of  the  witness.  [221] 

The  Court:     Where  was  the  deposition  taken? 

Mr.  Brett:     In  Washington,  B.C. 

The  Court:  And  what  arrangements  did  you 
have  before?  Did  you  have  arrangements  to  sub- 
mit interrogatories  to  him? 

Mr.  Brett:     Yes,  sir,  by  stipulation. 

The  Court:  What  difference  does  it  make?  In 
other  words,  you  had  entered  into  a  stipulation.  Of 
course,  what  you  are  doing  is  a  little  bit  irregular 
in  that  he  took  a  deposition  and  you  submitted  writ- 
ten interrogatories.  Ordinarily  the  person  taking 
the  deposition  would  submit  interrogatories,  and 
cross    interrogatories    could    be    submitted    and    it 
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could  be  taken  on  interrogatories;  or  if  you  were 
going  to  take  a  deposition  not  on  interrogatories,  it 
would  be  on  oral  examinations.  But  you  have  done 
it  a  little  differently  here  and  you  stipulated.  You 
couldn't  get  back  to  Washington,  and  you  entered 
into  a  stipulation  to  submit  written  interrogatories  ? 

Mr.  Weisz:     Yes,  sir. 

The  Court:  So  it  is  half  "fish"  and  half  "fowl." 
In  other  words,  the  United  States  Attorney  was 
taking  the  deposition  and  the  plaintiff  in  the  case 
submitted  interrogatories  on  a  stipulation.  Obvi- 
ously, the  interrogatories  couldn't  be  cross-examina- 
tion because  you  couldn't  cross-examine  before  the 
examination  has  taken  place.  So,  I  don't  know.  If 
you  have  a  stipulation  that  he  could  submit  those 
interrogatories,  [222]  I  don't  see  how  you  could 
object,  now,  to  the  submission  of  the  interroga- 
tories. 

Mr.  Weisz:  Oh,  no,  your  Honor.  I  was  merely 
clarifying  the  point  for  the  purpose  of  considering 
that  the  witness  becomes  a  witness  for  the  plaintiif 
and  not  for  the  defendant. 

Mr.  Brett:  There  is  no  question  about  that,  but 
under  the  law  he  is  an  adverse  witness  to  the  plain- 
tiff and  as  such  we  are  not  bound  in  the  sense  that 
we  can't  offer  contradictory  evidence.  I  have  the 
law  on  that,  if  there  is  any  question. 

The  Court:  Well,  is  there  any  question  that  be- 
comes of  any  importance? 

Mr.  Weisz :     No,  your  Honor. 
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The  Court:     Then  we  are  wasting  a  lot  of  time. 
Mr.  Weisz:     Thank  you. 

DEPOSITION  OF  BRIG.  GEN.  K.  E.  FIELDS 

(Continued) 

"  Q.  In  connection  with  the  test  series  of  nuclear 
explosion  experiments  which  were  made  at  the 
Nevada  Proving  Grounds  during  October  and  No- 
vember of  1951,  state  whether  or  not  each  of  the 
following  authorizations,  proposals,  recommenda- 
tions, reports,  or  decisions  was  in  writing: 

(a)  The  proposal  of  the  Director  of  the  Los 
Alamos  Scientific  Laboratory'?  A.     Yes, 

Q.  (b)  The  transmittal  of  such  proposal  by 
and  [223]  through  the  Manager  of  Operations  of 
the  Santa  Fe  Operations  Office  to  the  Director  of 
the  Division  of  Military  Application  in  Washing- 
ton, D.  C?  A.    Yes. 

Q.  (c)  The  transmittal  and  accompanying 
recommendation  of  the  Director  of  the  Division  of 
Military  Application  to  the  Atomic  Energy  Com- 
mission %  A.    Yes. 

Q.  (d)  The  decision  of  the  Atomic  Energy 
Commission  ?  A.     Yes. 

Q.  (e)  The  report  of  the  Atomic  Energy  Com- 
mission to  the  Special  Committee  on  Atomic 
Energy  of  the  National  Security  Council? 

A.     Yes. 

Q.  (f)  The  report  and  recommendation  of  the 
National  Security  Council  to  the  President? 
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A.  I  do  not  know.  There  is  no  record  of  this  in 
our  files;  as  naturally  there  would  not  be. 

Q.     (g)     The  President's  authorization? 

A.     Yes. 

Q.  (h)  The  authorization  and  direction  of  the 
Atomic  Energy  Commission  to  the  Test  Manager? 

A.     Yes. 

Q.  (i)  The  direction  and  instructions  of  [224] 
the  Test  Manager?  A.    Yes." 

Mr.  Brett:  Pardon  me,  just  a  minute.  I  might 
state,  your  Honor,  that  in  the  original  motion  for 
summary  judgment  and  as  a  part  thereof,  there  was 
an  affidavit  of  one  Walter  Williams,  who  was  an 
official  of  the  Atomic  Energy  Commission,  in  which 
he  alleged  that  these  particular  steps  were  taken, 
and  that  is  the  basis  under  which  these  questions 
were  asked. 

"Q.  Two.  In  respect  to  those  matters  referred 
to  in  questions  1  (a)  to  1  (i),  inclusive,  as  to  which 
you  have  made  affirmative  answers,  please  identify 
with  the  designation  Wl,  W2,  etc.,  to  the  closing 
consecutive  number  preceded  by  ^W'  and  annex  to 
this  deposition  true  copies  of  each  of  said  writings 
which  will  be  marked  by  the  Notary  as  Exhibits  1 
to  the  closing  number  consecutively  for  identifica- 
tion. 

A.  I  respectfully  decline  to  annex  these  writings 
on  the  grounds  of  privilege,  with  the  exception  of 
the  writing  referred  to  as  'd'  above,  which  I  am 
providing  herewith  with  the  nomenclature  W-5." 

Mr.  Brett:     That  (d)  above  was  the  decision  of 
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the  Atomic  Energy  Commission  and  annexed  to  the 

deposition  in  this  statement : 

''At  Meeting  608  on  September  26,  1951,  the  Com- 
mission approved  the  recommendation  of  AEC 
446/16.  [225] 

''ROY  B.  SNAPP, 
' '  Secretary. ' ' 

"Q.  Three.  If  any  of  such  writings  contain 
restricted  data  as  defined  in  Title  42  U.  S.  Code, 
Sections  1810  (a)  and  1810  (b)  (1),  and  such  re- 
strictions cannot  be  waived,  make  an  express  state- 
ment to  such  effect  and  identify  and  annex  as  ex- 
hibits for  identification  in  the  same  manner  as  de- 
scribed in  Question  2,  copies  of  such  documents 
from  which  such  restricted  data  is  deleted,  or  in 
the  alternative,  summaries  of  the  general  contents 
of  each  of  such  documents  as  so  deleted  but  as  to 
include  identification  and  description  of  these  par- 
ticulars : 

(1)  The  originator  and  recipient;  (2)  the  date; 
(3)  the  respects,  if  any,  in  which  any  reference  is 
made  to,  directions  are  given  as  to,  or  control  is 
exercised  over  any  function,  duty  or  action  of  the 
agents  of  the  United  States  who  were  finally  author- 
ized and  directed  to  conduct  the  tests  of  the  nuclear 
weapons  which  were  exploded  at  the  Nevada  Prov- 
ing Grounds  during  October  and  November  of  1951. 

A.  As  I  answered  No.  2,  there  are  restrictions 
that  cannot  be  waived  with  respect  to  all  the  writ- 
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ings  with  the  exception  of  that  reference  in  'd'  in 

Question  1.  [226] 

I  am  supplying  summaries  of  the  general  con- 
tents of  writings  mth  reference  to  the  various 
papers  of  Question  1  with  the  exception  of  'f  on 
which  I  have  previously  stated  I  am  not  informed." 

Mr.  Brett:  In  order  to  make  this  intelligible, 
*f'  was  the  report  and  recommendation  of  the  Na- 
tional Security  Council  to  the  President,  as  to  which 
he  said  he  did  not  know,  "There  is  no  record  of 
this  in  our  files;  as  naturally  there  would  not  be." 

Then  there  are  amiexed  to  this  deposition  the  fol- 
lowing documents : 

As  to  W-1,  which  was  the  proposal  of  the  Director 
of  Los  Alamos  Scientific  Laboratory,  it  states, 

"Originator:  Norris  E.  Bradbury,  Scientific  Di- 
rector, LASL,"  which  I  assume  refers  to  the  Los 
Alamos  Scientific  Laboratory. 

Mr.  Weisz:     Scientific  Laboratory. 

Mr.  Brett:     Scientific  Laboratory. 

"Recipient:  Brigadier  General  James  McCor- 
mack.  Director,  DMA,  AEC,"  and  that  means  Divi- 
sion of  Military  Application,  AEC. 

"Date:  August  17,  195L 

"This  letter  forwarded  via  Carroll  L.  Tyler, 
Manager,  Santa  Fe  Operations.  The  letter  dealt 
with  design  and  justification  for  each  of  the  items 
LASL  proposed  [227]  for  testing." 

W-2  is  in  response  to  (b),  which  was  "The  trans- 
mittal of  such  proposal  by  and  through  the  Manager 
of  operations  of  the  Santa  Fe  Operations  Office  to 
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the  Division  of  Military  Application  in  Washington, 
D.C."  It  states,  "Same  as  W-1.  Carroll  L.  Tyler 
signed  letter  in  customary  manner  to  indicate  that 
it  had  been  forwarded  through  his  office. 

W-3  refers  to  (c),  which  was  the  transmittal  and 
accompanying  recommendation  of  the  Director  of 
the  Division  of  Military  Application  to  the  Atomic 
Energy  Commission.  It  reads: 

"Originator:  Director,  Division  of  Military  Ap- 
plication 

"Recipient:     AEC  Commissioners 

"Date:     September  7,  1955." 

Mr.  Brett :  I  feel  certain,  your  Honor,  that  must 
be  a  mistyping. 

The  Court:     It  has  to  be. 

Mr.  Brett:     Sir? 

The  Court:     It  has  to  be. 

Mr.  Brett:  Yes.  And  if  counsel  will  stipulate, 
I  will  stipulate  that  it  may  be  amended  to  read 
"51." 

Mr.  Weisz :     I  will  be  happy  to  so  stipulate. 

Mr.  Brett :  I  will  give  it  to  the  clerk  later  to  cor- 
rect it  according  to  the  stipulation. 

"This  report  AEC  446/13  is  classified  Secret  and 
contains  [228]  the  Division  of  Military  Application 
Director's  recommendation  that  the  Commission  ap- 
prove the  program  submitted  by  the  Director, 
LASL. 

"This  program  when  approved  by  the  Conmiis- 
sion  established  the  purpose  of  each  shot,  the  num- 
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ber  of  shots,  method  of  detonation,  and  the  expected 

yield."  W-4  apparently  refers  to  (c)  : 

''The  transmittal  and  accompanying  reconunenda- 
tion  of  the  Director  of  the  Division  of  Military  Ap- 
plication to  the  Atomic  Energy  Commission. ' ' 

It  reads  as  follows : 

* 'Originator:  Director,  Division  of  Military  Ap- 
plication 

' '  Recipient :     AE  C  Commissioners 

' '  Date :     September  25,  1951 

"This  report  AEC  446/16  contains  the  Division  of 
Military  Application  Director's  recommendations 
that  the  Commissioners  approve  the  expenditure  of 
the  required  nuclear  material  for  the  test  series  and 
approve  dispatch  of  appropriate  correspondence  to 
obtain  Presidential  approval  of  the  number  of  shots 
and  expenditure  of  material.  It  is  classified  Top 
Secret." 

W-6  refers  to  (e),  v^hich  reads, 

"The  report  of  the  Atomic  Energy  Commission 
to  [229]  the  Special  Committee  on  Atomic  Energy 
of  the  National  Security  Council." 

It  reads : 

"Originator:  Gordon  Dean,  Chairman,  Atomic 
Energy  Commission 

"Recipient:  James  S.  Lay,  Executive  Secretary, 
National  Security  Council 

"Date:     October  2,  1951 

"This  Top  Secret  memorandum  outlined  in  broad 
terms  the  objectives  of  the  test  series  and  requested 
authority  for  firing  the  specific  number  of  shots 
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composing  the  test  and  to  expend  certain  amounts  of 
fissionable  materials. 

''This  memorandum  upon  approval  by  the  Presi- 
dent established  the  number  of  nuclear  shots  to  be 
fired  at  the  Nevada  Test  Site  during  the  period 
October  15,  1951,  to  about  December  3,  1951,  and  the 
amounts  of  materials  which  could  be  expended." 

Mr.  Brett:     W-7  refers  to  (g),  which  reads 

"The  President's  authorization" 

It  reads: 

"Originator:  James  S.  Lay,  Jr.,  Executive  Sec- 
retary, NSC 

''Recipients:  The  Secretary  of  State,  the  Sec- 
retary of  Defense,  and  the  Chairman,  AEC  [230] 

"Date:     October  9,  1951 

"This  Top  Secret  Memorandimi  forwards  to  the 
recipients  Presidential  approval  of  the  specific 
number  of  shots  to  be  fired  in  the  period  October  15, 
1951,  to  about  December  3,  1951,  and  approves  the 
expenditure  of  specified  amounts  of  material. 

"It  limits  the  nimiber  of  shots  to  be  fired  and  the 
amounts  of  materials  to  be  expended," 

Mr.  Brett:     W-8  is  in  reply  to  (h),  which  reads 

"The  authorization  and  direction  of  the  Atomic 
Energy  Commission  to  Test  Manager." 

It  reads  as  follows : 

"Originator:  M.  W.  Boyer,  General  Manager, 
AEC 

"Recipient:  Carroll  L.  Tyler,  Manager,  SFO," 
which  apparently  refers  to  Santa  Fe  Operations 
Office, 
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"Date:  September  20,  1951,"  apparently  prior  to 
these  other  documents. 

"This  secret  memorandum  designated  Tyler  as 
the  responsible  officer  of  the  AEC  for  the  conduct 
of  the  Atomic  test  operation. during  the  period  Oc- 
tober 15,  1951,  to  about  December  3,  1951,  and 
vested  in  Tyler  over-all  responsibilit}^  for  the  oper- 
ation and  stated  this  responsibility  could  not  be 
redelegated. 

"Tyler's  responsibilities  under  the  above  author- 
ity included,  but  were  not  limited  to;  the  security 
of  the  [231]  test  operation ;  radiological  safety,  both 
operational  and  public  in  the  local  area ;  public  in- 
formation ;  obtaining  military  support  and  the  con- 
duct of  observer  programs." 

Mr.  Brett:     W-9  referred  to  (h),  which  reads, 

"The  authorization  and  direction  of  the  Atomic 
Energy  Commission  to  the  Test  Manager." 

It  reads : 

"Originator:  M.  W.  Boyer,  General  Manager, 
AEC 

"Recipient:     Carroll  L.  Tyler,  Manager,  SFO 

"Date:     October  12,  1951. 

"This  Secret  Teletype  gave  the  Test  Commander 
(Tyler)  overriding  operational  authority  for  the 
purpose  of  making  minor  changes  necessitated  by 
operational  conditions. ' ' 

And  W-10  is  in  reference  to  question  (i) : 

* '  The  directions  and  instructions  of  the  Test  Man- 
ager." 
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It  reads : 

''Originator:     Alvin  C.  Graves,  LASL 

"Date:     August  25,  1951 

"Recipients:  Various  Components  of  the  Test 
Organization 

"This  secret  document  set  forth  the  mission  of 
the  Test  Organization  and  its  various  components, 
specified  [232]  communication  channels,  outlined 
administrative  methods  to  be  followed  and  estab- 
lished the  sequence  of  firing  the  test  devices,  and  the 
approximate  date  and  time  of  firing.  The  Annexes 
thereto  outlined  the  specific  procedures  for  firing 
each  shot  and  provided  a  detailed  schedule  of  func- 
tions to  be  performed  during  specified  periods  prior 
to,  and  following  each  shot,  including  ground  level 
monitoring  of  radio-activity  up  to  a  radius  of  some 
200  miles  from  the  test  site." 
Mr.  Weisz: 

"Q.  Four.  State  whether  or  not  the  authoriza- 
tion of  the  President  for  the  conducting  of  the  test 
series  of  nuclear  explosions  at  the  Nevada  Proving 
Grounds  during  October  and  November  of  1951,  in- 
cluded: (a)  a  statement  of  the  general  purpose  of 
the  experiment? 

A.     No. 

Q.  (b)  The  number  of  detonations  which  w^ere 
to  be  made?  A.     Yes. 

Q.  (c)  The  approximate  date  when  the  experi- 
ments were  to  begin?  A.     Yes. 

Q.  (d)  The  approximate  amount  of  fissionable 
material  to  be  consumed?  [233]  A.     Yes. 
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Q.  (e)  The  estimated  explosive  force  to  be  re- 
leased? A.     No. 

Q.  (f)  The  characteristics  of  the  device  or  de- 
vices to  be  tested?  A.     No. 

Q.  (g)  The  conditions  under  which  the  detona- 
tions were  to  be  made  ?  A.     No. 

Q.  Five.  Is  it  true  during  October  and  Novem- 
ber of  1951  there  was  no  prescription  by  authority 
above  the  Test  Manager  of  general  conditions  which 
were  to  govern  such  detonations? 

A.  As  I  have  said  in  answer  to  previous  ques- 
tions, the  general  conditions  were  considered  in  the 
various  reviews  and  approval  given  at  levels  above 
the  Test  Manager  both  with  respect  to  the  selection 
of  Nevada  as  the  test  site  and  in  the  review  of  the 
specifics  of  the  proposed  program  of  tests  for  this 
test  series. 

In  those  considerations  there  is  involved  the  re- 
view of  the  types  of  devices  proposed  and  approved, 
the  manner  of  detonation,  and  such" 

Mr.  Brett:  Originally  it  reads,  "and  such  fac- 
tors which  bear  on  all  the  other  general  conditions 
under  which  detonation  [234]  at  Nevada  will  be 
held." 

As  amended,  without  any  statement  other  than 
the  initials  of  the  reporter,  it  reads : 

''and  such  other  factors  which  bear  on  the  gen- 
eral conditions  under  which  detonation  at  Nevada 
will  be  held. 

"Q.  Six.  Was  there  any  discretionary  authority 
vested  in  the  Test  Manager  to  deviate  from,  change 
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or  modify  tlie  specified  matters  contained  in  the 

President's  authorization'?  A.     No. 

Q.  Seven.  If  you  have  answered  Question  6 
affirmatively,  detail  such  discretionary  authority. 

A.     I  answered  it  negatively. 

Q.  Eight.  Was  there  any  discretionary  authority 
vested  in  any  agent  of  the  United  States  having 
lesser  authority  than  the  Test  Manager  to  deviate 
from,  change  or  modify  the  specified  matters  con- 
tained in  the  President's  authorization? 

A.     No. 

Q.  Nine.  If  you  have  answered  affirmatively, 
state  in  whom  such  discretionary  authority  was 
vested  and  detail  such  discretionary  authority. 

A.     I  answer  in  the  negative. 

Q.  Ten.  Did  the  Test  Manager  or  any  other 
agent  [235]  of  the  United  States  having  lesser  au- 
thority and  who  actually  participated  in  the  nuclear 
detonation  tests  at  the  Nevada  Proving  Ground  dur- 
ing October  and  November  of  1951  have  any  differ- 
ent or  greater  discretion  in  performing  such  experi- 
ments pursuant  to  the  terms  of  the  President's  au- 
thorization than  that  of  an  Army  truck  driver  who 
was  ordered  to  deliver  material  from  one  point  to 
another  and  whose  orders  included:  (a)  the  loca- 
tion of  the  destination;  (b)  the  designation  of  the 
conveyance  to  be  used;  (c)  the  designation  of  the 
material  to  be  transported;  (d)  the  route  to  be  fol- 
lowed; (e)  the  speed  limits  to  be  observed  and  (f) 
approximate  time  when  the  service  was  to  be  per- 
formed % 
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A.  Insofar  as  the  specifics  of  the  approvals  by 
the  President  and  the  Commission  are  concerned, 
the  Test  Manager  had  no  authority  to  deviate  there- 
from. 

I  don't  consider  myself  competent  to  say  that  the 
Test  Manager  is  or  is  not  analogous  legally  to  an 
Army  truck  driver  although  I  have  never  considered 
that  the  Test  Manager  could  be  construed  to  be  a 
truck  driver  in  that  sense. 

Q.  Eleven.  If  you  have  answered  Question  10 
affirmatively,  state  what  additional  different  dis- 
cretionary rights  they  had  and  in  whom  such  [236] 
discretionary  rights  were  vested. ' ' 

Mr.  Brett :  Now,  again  there  is  a  correction,  and 
I  will  read  it  both  ways : 

"A.  I  am  a  little  lost  how  to  answer  that  ques- 
tion. I  am  not  sure  my  answer  is  affirmative,  or 
positive."  And  it  was  corrected  to  read: 

"I  am  a  little  lost  how  to  answer  that  question.  I 
am  not  sure  my  answer  is  completely  affirmative,  or 
negative. ' ' 

"Q.  Twelve.  Is  it  true  that  the  experiments  con- 
ducted between  October  22,  1951,  and  November  5, 
1951,  consisted,  in  part,  of  detonating  weapons  con- 
taining fissionable  and  radio-active  materials  with 
the  intent  and  purpose  of  creating  and  causing  blast 
waves  and  air  shock  waves  which  would  reach  into 
and  bounce  or  rebound  from  atmospheric  layer  ele- 
vations which  surround  the  earth  and  which  are  de- 
fined as  (1)  the  Troposphere,  an  air  mass  layer 
within  the  area  from  the  earth's  surface  to  an  ele- 
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vation  of  six  miles;   (2)   the  Ozonosphere,  an  air 
mass  layer  between  25  and  40  miles  above  the  earth's 
surface  and  (3)  the  Ionosphere,  an  air  mass  layer 
50  or  more  miles  above  the  earth  ?  A.     No. 

Q.  Thirteen.  If  your  answer  is  in  the  [237]  neg- 
ative what  was  the  intent  and  purpose  of  such  ex- 
periments ? 

A.  The  purpose  of  the  experiments  conducted 
between  October  22,  1951,  and  November  5,  1951, 
was  twofold:  Some  tests  were  conducted  for  re- 
search and  development  purposes  to  secure  infor- 
mation needed  for  the  design  of  new  and  improved 
weapons ;  others  were  conducted  to  secure  informa- 
tion on  the  effects  of  atomic  explosions  on  instru- 
mented structures  and  equipment  within  the  Nevada 
Proving  Grounds. 

None  of  the  tests  had  as  their  purpose  the  cre- 
ation of  shock  waves  which  would  rebound  from 
the  atmosphere. 

Q.  Fourteen.  Is  it  true  that  the  United  States, 
through  previous  experiments  made  by  the  Atomic 
Energy  Commission,  knew  that  these  shock  waves 
which  it  intended  to  create  through  such  exj^losions 
were  capable  of  extreme,  erratic  and  uncontrollable 
destruction  and  property  damage  for  hundreds  of 
miles ;  that  similar,  though  not  necessarily  the  same 
intensity  of,  explosive  tests  had  caused  widespread 
damage  for  which  it  had  assumed  liability  in  re- 
ports to  Congress  and  for  which  Congress  had  ap- 
propriated funds  for  payment? 


238  BartJiolomae  Corpo7'ation  vs. 

(Deposition  of  Brig.  Gen.  Kenneth  E.  Fields.) 

A.  As  I  answered  in  Question  13,  the  purpose 
of  those  experiments  or  their  intent  was  not  to  cre- 
ate shock  waves,  but  rather  that  of  research  and 
development. 

However,  from  previous  tests  the  Commission 
knew  [238]  that  the  possibility  existed  that  a  test 
explosion  might  cause  some  minor  blast  damage  out- 
side the  limits  of  the  Nevada  Proving  Ground.  The 
Commission  has  in  the  past  made  administrative 
settlement,  under  authority  contained  in  the  Fed- 
eral Tort  Claim  Act,  of  a  number  of  property  dam- 
age claims  not  in  excess  of  $1,000. 

I  would  not  characterize  the  test  explosions,  how- 
ever, as  being  capable  of  'widespread  damage'  and 
'extreme  erratic  and  uncontrollable  destruction  and 
property  damage  for  hundreds  of  miles. ' 

Q.  Fifteen.  If  your  answer  is  in  the  negative 
what  was  the  intent  and  purpose  of  such  experi- 
ments ? 

A.  I  think  I  have  already  answered  that  in  an- 
swer to  Question  13. 

Generally,  the  purpose  was  that  of  research  and 
development  aimed  toward  the  design  of  new  and 
improved  weapons  and  securing  of  effects"  and  the 
word  "and"  is  stricken  out, 

"information  on  the  specific  structures  and 

equipment  within  the  Nevada  Proving  Ground. 

Q.  Sixteen.  Is  it  true  that  the  United  States 
through  the  Atomic  Energy  Commission  conducted 
such  experiments  and  detonated  such  extremely  high 
explosives  for  the  deliberate  purpose  of  determining 
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how  far,  to  what  extent,  and  in  what  manner  dam- 
age [239]  and  destruction  would  be  caused  thereby  ? 

A.     No,  it  is  not. 

Q.  Seventeen.  If  your  answer  is  in  the  negative 
what  was  the  intent  and  purpose  of  such  experi- 
ments ? 

A.     Well,  again,  it  is  the  same  answer  as  13. 

I  would  like  to  emphasize," 

It  says  "that,  however,"  and  it  has  been  changed 
to  '^  however,  that  weapons  effects  tests  are  designed 
to  secure  information  pertaining  to  the  effects  on 
specific  structures  and  equipment  within  the  test 
site  and  close  to  the  point  of  detonation,  but  never 
to  cause  property  damage  outside  the  test  site  or  to 
test  the  effects  of  those  devices  outside  the  test  site. 

''Q.  Eighteen.  It  is  reported  in  the  Commission's 
official  report  dated  January,  1953,  and  entitled, 
'Assuring  Public  Safety  in  Continental  Weapons 
Tests'  at  Page  88,  in  Footnote  4,  that  353  claim  for 
cracked  plaster  inside  or  cracked  stucco  outside  of 
private  properties  were  filed  with  the  AEC  and  ap- 
proved and  paid  by  it  under  the  Tort  Claims  Act 
and  that  such  claims  resulted  from  the  nuclear  test 
detonations  made  at  the  Nevada  Proving  Grounds 
during  January-February,  1951,  and  during  Octo- 
ber-November, 1951. 

Were  such  claims  and  payment  thereof  [240]  re- 
ported to  the  Congress  in  writing  ? 

A.    Yes. 

Q.  Nineteen.  If  3^ou  have  answered  affirmatively 
annex  a  true  copy  of  such  report  or  reports;  mark 
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them  with  the  initial  W  and  the  next  consecutive 
number  and  the  Notary  will  mark  them  with  the 
next  consecutive  number  as  an  exhibit." 

Mr.  Brett:  The  deposition  then  shows  this  lan- 
guage : 

"Thereupon,  document  headed  W-11  was  marked 
Exhibit  No.  11  for  identification,  consisting  of  16 
sheets. ' ' 

It  is  very  long,  Judge.  It  consists  of  large  num- 
ber of  claims,  and  we  offer  that  exhibit  as  Plain- 
tiff's Exhibit  No.  38,  I  believe  it  is,  our  next  num- 
ber in  evidence.  It  consists  of  a  report  to  CongTess 
and  a  list  of  claims  paid. 

The  Court :     It  will  be  received. 

(Said  documents  were  received  in  evidence 
as  Plaintiff's  Exhibit  No.  38.) 

Mr.  Weisz: 

'*Q.  Twenty.  In  performing  your  duties  as  Dep- 
uty General  Manager  of  AEC" 

And  for  the  purpose  of  clarification,  your  Honor, 
we  originally  were  taking  this  deposition,  as  I  think 
counsel  stated,  of  the  Deputy  General  Manager,  I 
am  sorry.  He  has  left  the  Commission  and  we  then 
engaged  in  another  stipulation  [241]  for  the  depo- 
sition of  General  Fields  as  a  substitute,  but  the  in- 
terrogatories weren't  changed,  it  becomes  quite 
clear. 

'*In  performing  your  duties  as  Deputy  General 
^lanager  of  AEC,  have  you  been  informed  of  the 
contents  of  all  reports  of  the  Commission  to  the 
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Congress  of  claims  made  against  it  for  damages 
claimed  to  have  arisen  out  of  its  testing  of  nuclear 
weapons  at  the  Nevada  Proving  Grounds  made  be- 
tween January  of  1951  and  this  date?" 

Now,  I  will  read  the  reply  of  General  Fields : 

''A.  As  I  have  testified  previously,  I  am  not 
Deputy  General  Manager  but  the  Director  of  Mili- 
tary Application.  In  this  position  I  am  generally 
aware  of  the  claims  for  damages  arising  out  of 
the  testing  operations  at  the  Nevada  Proving 
Grounds. 

Q.  Twenty-one.  Aside  from  the  claim  out  of 
which  this  lawsuit  arises  and  in  which  such  defense 
has  been  made,  do  you  know  of  any  instance  in 
which  AEC  rejected  and  disallowed  a  claim  for 
damages  under  the  Tort  Claims  Act  arising  from 
the  nuclear  detonation  test  at  the  Nevada  Proving 
Ground  upon  the  ground  that  the  United  States 
through  its  agents  was  exercising  a  discretionary 
function  or  duty? 

A.  In  exercising  its  authority  to  make  adminis- 
trative settlement  of  claims  not  in  excess  of  [242] 
$1,000,  the  Atomic  Energ}^  Commission  has  not  to 
my  knowledge  rejected  a  claim" 

Mr.  Brett:  It  originally  read  "attesting,"  but 
the  reporter  saj^s  it  is  error  and  it  was  corrected  to 
read, 

"for  test  damage  upon  the  grounds  that  the 
United  States  through  its  agent  was  exercising  or 
performing  a  discretionary  function  or  duty. 

"Q.     Twenty-two.  If  your  answer  is  in  the  affir- 
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mative  briefly  state  the  nature  of  the  claim,  the 
name  of  the  claimant  and  the  defenses  asserted. 

A.     My  answer  was  in  the  negative. 

Q.  Twenty-three.  Limiting  your  reply  to  the  ex- 
ercise or  performance  of  discretionary  functions  or 
duties,  was  there  any  difference  between  the  tests 
made  at  the  Nevada  Proving  Ground  on  any  or 
either  of  the  following  dates:  October  21,  28,  and 
30,  1951;  November  1,  5,  19,  and  29,  1951? 

A.     No. 

Q.  Twenty-four.  If  you  have  answered  Question 
23  affirmatively  state  and  describe  such  differences. 

A.     Well,  I  answered  it  negatively." 

Mr.  Weisz :     No  further  questions  were  asked. 

We  would  like  now  to  turn  to  the  deposition  of 
Dr.  Everett  Cox.  [243] 

Mr.  Brett:  May  I  at  this  time,  again  direct 
the  clerk's  attention,  that  this  last  exhibit  annexed 
to  those  documents,  w^hich  is  W-11  is  the  one  that 
was  received  in  evidence  as  Exhibit  38? 

(The  deposition  of  Dr.  Everett  Cox,  a  wit- 
ness on  behalf  of  the  defendant,  was  read  by 
counsel  for  the  parties  as  follows:) 

DEPOSITION  OF  DR.  EVERETT  COX 

Mr.  Weisz:     Direct  examination  by  myself: 

"Q.     Would  you  state  your  fuU  name,  please? 

A.     Everett  Franklin  Cox. 

Q.    And  your  address,  please? 

A.     Home  address?  | 
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Q.  Well,  whichever  one  is  fitting  at  the  mo- 
ment. 

A.  810  Hermosa  Drive,  Northeast,  Albuquerque, 
New  Mexico.'' 

The  Court:  Excuse  me,  for  a  minute.  Is  this 
about  as  long  as  the  last  one  % 

Mr.  Brett :     Yes,  it  is,  your  Honor, 

Mr.  Weisz:  This  is  a  much  longer  one,  your 
Honor. 

Mr.  Brett:  I  think  it  is  longer  than  that  other 
one. 

Mr.  Weisz :  It  is  60  pages.  And  we  have  another 
one,  besides. 

Mr.  Brett:  And  I  will  have  a  little  rebuttal  to 
one  of  them,  Mr.  Bruner's  testimony. 

The  Court:     Suppose  we  continue  to  about  five 
minutes  [244]  of  4 :00  and  then  we  will  recess  until 
morning. 
Mr.  Weisz: 

"Q.     And  where  are  you  employed,  now? 

A.  By  the  Sandia  Corporation,  also  at  Albu- 
querque. 

Q.  And  can  you  tell  us  very  briefly  what  the 
Sandia  Corporation  is  and  does? 

A.  The  Sandia  Corporation  is  an  ordnance  lab- 
oratory and  development  organization  for  the 
Atomic  Energy  Commission. 

Q.  In  other  words,  is  it  a  scientific  group  work- 
ing on  nuclear  weapons  ? 

A.     Essentially  correct. 
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Q.  And  what  is  your  position  witli  the  Sandia 
Corporation,  please? 

A.  I  am  a  Department  Manager  within  the  re- 
search organization;  my  particular  department  is 
called  the  Weapons  Effects  Department. 

Q.  And  in  what  particular  field  of  science  do  you 
work,  sir*? 

A.  Essentially  all  the  fields  related  to  weapons 
effects,  although  my  personal  specialty  has  been 
mostly  in  the  field  of  blast.  Whether  it  is  called 
blast  or  acoustics  is  a  matter  of  degree. 

Q.     And  where  were  you  educated.  Dr.  Cox"? 

A.  My  Bachelors  Degree  with  a  major  in  [245] 
physics  was  at  Miami  University  at  Oxford,  Ohio. 
My  Doctorate  in  Philosophy  with  a  major  in  Phys- 
ics and  Math  is  from  California  Institute  of  Tech- 
nology at  Pasadena. 

Q.  And  when  did  you  receive  your  doctorate,  Dr. 
Cox?  A.     1933. 

Q.  And  can  you  give  us  briefly  your  professional 
experience  since  then? 

A.  Associate  Professor  of  Physics  at  Colgate 
University,  that  was  1933  to  1939;  then  Assistant 
Director  of  the  Buhl  Planetarium,  and  Institute  of 
Popular  Science,  Pittsburgh;  that  was  essentially 
one  year ;  then  with  the  Navy  Bureau  of  Ordnance, 
in  Washingion,  and  Pearl  Harbor  for  two  years; 
then  to  the  Naval  Ordnance  Laboratory  in  Wash- 
ington and  Silver  Springs,  Maryland  until  1948, 
and  at  Sandia  Corporation  since  that  time. 

Q.  And  since  when  have  you  specialized,  if  you 
have,  in  the  field  of  blast  effects? 
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A.  My  first  experience  with  that,  I  believe,  was 
October  of  1946. 

Q.  And  have  you  been  working  in  the  field  since 
1946? 

A.  Periodically,  not  continuously  in  that  one 
field,  but  it  certainly  has  been  of  interest  to  me 
since  that  time  and  I  have  published  several  [246] 
articles  in  the  intervening  time. 

Q.  Do  you  belong  to  any  professional  associa- 
tions ?  A.     Several. 

Q.     What  are  they,  please? 

A.  At  the  present  time,  the  American  Physical 
Society  of  which  I  am  a  Fellow,  and  the  American 
Meteorological  Society,  of  wliich  I  am  a  ])rofes- 
sional  member. 

Q.  And  you  state  you  have  published  articles  in 
the  field  of  blast  effects  ? 

A.  Right,  in — oh,  quite  a  number  of  different 
journals. 

Q.     Which  journals? 

A.  The  Acoustical  Society  of  America;  Bulletin 
of  the  American  Meteorological  Society,  and  the 
Journal  of  the  American  iMeteorological  Society; 
American  Journal  of  Physics;  Scientific  American. 

Q.     That  was  a  paid  article,  I  presume  ? 

A.  Yes.  And  a  chapter  in  a  fifty-nine  volume  en- 
cyclopedia, Handbuch  der  Physik. 

Q.  This  Handbuch  der  Physik  is  a  German  pub- 
lication, which  is  what? 

A.  The  Handbuch  der  Physik  is  a  relatively  old 
encyclopedia  of  Physics  and  they  are  now  re-doing 
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the  thing  from  beginning  to  end ;  I  believe  it  is  fifty- 
eight  or  fifty-nine  volumes.  [247] 

"By  Mr.  Brett:  This  simply  means  a  Handbook 
of  Physics,  does  it  ? 

A.  Except  to  distinguish  it  from  the  engineer- 
ing term,  the  translation  is  'Encyclopedia  of 
Physics. ' 

Q.  Now,  the  field  in  which  you  worked,  this 
blast  effect,  you  called  it,  is  that  a  relatively  new 
one? 

A.  No.  Whenever  there  has  been  an  accidental 
explosion,  going  back  to  whenever  TNT  was  first 
invented  or  before,  there  has  been  scientific  curios- 
ity with  what  has  occurred ;  but  as  far  as  making  a 
scientific  study,  it's  been  a  relatively  active  field 
only  since  1900. 

Q.  Prior  to  1900  it  was  merely  a  matter  of  phe- 
nomenology, I  suppose? 

A.     Largely  phenomenology. 

Q.    What  type  of  phenomena  were  observed? 

A.  Oh,  sounds  going  only  in  one  direction,  or 
predominantly  in  one  direction;  or  skipping  over 
an  area,  then  striking  some  place  further  out,  phe- 
nomena of  that  nature." 

The  Court:  We  will  recess  until  9:45  tomorrow 
morning. 

(Whereupon  a  recess  was  taken  until  the  fol- 
lowing day,  Thursday,  May  12,  1955,  at  9:45 
a.  m.)  [248] 
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The  Clerk:  No.  14,795- WB  Civil,  Bartholomae 
Corporation  versus  the  United  States  for  further 
trial. 

Mr.  Brett:  Ready,  your  Honor.  Before  we  pro- 
ceed with  the  deposition,  I  would  like  to  ask,  if  I 
may,  that  you  would  set  aside  our  submission  of  my 
case  in  chief,  for  the  single  purpose  of  permitting 
me  to  offer  in  evidence  this  map  of  Nevada,  as 
Plaintiff's  Exhibit  No.  1.  I  find  that  I  overlooked 
doing  that.  I  would  like  to  have  that  received  in 
evidence. 

The  Court:  Very  well.  That  will  be  received  in 
evidence. 

Mr.  Brett:     Thank  you. 

The  Clerk :     It  is  marked  as  Exhibit  No.  1. 

The  Court:  All  right.  It  will  be  received  as 
No.  1. 

(Said  map  was  received  into  evidence  as 
Plaintiff's  Exhibit  No.  1.) 

Mr.  Weisz :  May  we  continue  the  reading  of  the 
deposition,  your  Honor? 

The  Court:     Yes. 

Mr.  Brett:  May  I  have  the  original,  please,  jlr. 
Clerk.  It  is  the  Cox  deposition. 

Mr.  Weisz :     Page  5,  line  24. 

Mr.  Brett:     Page  5,  line  24,  that  is  right.  [251] 

Mr.  Weisz:  I  will  start  one  question  back  to 
get  the  continuity.  Line  20,  page  5: 

(Further  reading  of  the  deposition  of  Dr. 
Everett  Cox,  a  defendant's  witness,  was  con- 
tinued by  counsel  for  the  parties  as  follows : ) 
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(Continued) 

"Q.     What  type  of  phenomena  were  observed? 

A.  Oh,  sounds  going  only  in  one  direction,  or 
predominantly  in  one  direction ;  or  skipping  over  an 
area,  then  striking  some  place  further  out;  phe- 
nomena of  that  nature. 

Q.  And  these  have  been  observed  in  the  past  but 
there  had  not  been  any  research  as  to  the  cause  or 
effect?  A.     Generally  not. 

Q.  And  in  this  field  in  which  you  are  engaged 
now  a  popular  one ;  are  there  many  men  in  the  field 
today  ? 

A.  No.  I  would  guess  there  are  possibly  six  or 
eight  people  that  have  very  much  real  interest  in 
the  field. 

Q.  Was  it  a  practical  field  prior  to  the  present 
time  ? 

A.  Only  to  the  extent  that  proving  grounds  for 
Army  and  Navy  weapons,  such  as  Aberdeen  Prov- 
ing Ground  [252]  and  the  Dahlgren  Proving 
Ground,  have  had  a  few  experiences  with  blast 
claims  from  out-of-the-way  places,  and  so  they  have 
had  a  bit  of  curiosity  as  to  what  brought  on  the 
damage  at  those  places. 

Q.  Now,  in  your  work,  where  do  you  fit  in,  then, 
in  your  field,  with  regard  to  the  atomic  testing  that 
goes  on  in  Nevada ;  what  are  your  duties  ? 

A.  Have  you,  as  yet,  had  explained  the  Test  or- 
ganization ? 

Q.    No. 

A.    In  the  Test  Manager's  organization,  starting 
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with  at  least  the  second  series  of  nuclear  shots,  (I 
was  not  present  on  the  first  series  of  shots)  they 
have  had  me  as  the  specialist  in  blasts. 
Q.     Now,  when  was  the  second  series  % 
A.     That  was   the   October-November   series   of 
1951. 

Q.     And  in  your  function  there,  what  do  you  ac- 
tually do? 

A.     My  job  is  to  predict,  as  best  I  can,  from  the 
weather    forecast,    whether    damaging    blasts    will 
strike  any  inhabited  localities;  and  then,  in  addi- 
tion, for  the  blast  that  cannot  be  computed  from 
known  weather  information,  to  attempt  to  predict 
by  use  of  high  explosives  what  the  blast  pressures 
i    will  be  at  great  distances.  [253] 
I        Q.     Now,  let's  go  back  for  a  moment,  to  actually 
what  happens — what  causes  a  blast  effect;  or  what 
I    is  blast  effect,  can  you  tell  us  that? 

A.     Well,  very  near  an  explosion  of  any  sort, 
whether  it  be  nuclear  or  TNT,  or  any  kind  of  ex- 
plosion, the  blast  wave  tries  to  start  out  spherically ; 
I    but  if  the  explosion  is  on  the  ground  or  on  a  rela- 
I!    tively  low  tower,  or  even  an  air  burst,  the  part  of 
the  blast  that  strikes  the  ground  is  reflected.   If  3^ou 
have   a   tower,   the   blast   wave   is   first   expanding 
l|    spherically.   When  it  strikes  the  ground  you  have 
i    a  second  part  of  a  spherical  front  starting  from  the 
mirror  image  of  the  shot  point  below  the  ground." 
Mr.  Weisz :     Then  there  is  an  observation  by  Mr. 
Brett: 

' '  Mr.  Weisz,  I  think,  in  view  of  the  nature  of  this 
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testimony,  we  would  be  fairer  to  the  doctor,  and  all 
concerned,  if  he  signs  this.    He  is  talking  about 
something  the  rest  of  us  know  very  little  about.   I 
would  like  to  have  it  signed.'' 

Mr.  Brett :     That  is  right. 

Mr.  A¥eisz  (Continuing) : 

' '  Q.  Now,  we  were  at  the  point  at  which  we  have 
most  of  our  initial  sphere  which  emanates  from  the 
explosive  point  proceeding  outward,  and  another 
part  of  it  which  has  been  reflected  from  the  [254] 
ground. 

A.  Yes,  and  the  two  of  them  essentially  join  to- 
gether to  become  a  large  hemisphere.  If  the  atmos- 
phere were  perfectly  uniform,  no  change  in  tem- 
perature or  winds,  then  the  hemisphere  would 
proceed  to  get  larger,  larger,  larger  and  the  con- 
centration of  blast  energy  would  go  down  essentially 
as  the  square  of  the  distance;  twice  as  far  away, 
one-fourth  as  great  energy  concentration;  three 
times  as  far  away,  one-ninth,  and  so  forth.  Now, 
if  the  atmosphere  is  not  uniform  in  temperature 
and  has  winds,  then  the  energy  becomes  concen- 
trated in  certain  areas  on  this  sphere;  part  of  the 
energy  that  belongs  on  one  side  ends  up  on  the 
other  side.  It  is  my  job  to  use  the  weather  data 
that  we  have  and  attempt  to  predict  how  much  this 
concentration  will  be,  and  whether  it  will  come  back 
down  and  strike  the  ground. 

Q.  Then,  from  your  last  statement,  am  I  correct 
in  stating  that  we  can  have  reflection  of  these  blast 
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waves  back  to  the  ground  after  they  have  risen  up 

tov^ards  the  atmosphere  ? ' ' 

Mr.  Brett:  In  the  corrected  original,  Mr.  Weisz, 
it  says  ''up  in  the  atmosphere." 

Mr.  Weisz  (Continuing) : 

''A.  Bending  is  a  more  proper  term  than  [255] 
reflection.  They  are  bent  down  to  the  ground  rather 
than  reflected  down.  It's  a  gradual  curvature  rather 
than  a  bump  and  return. 

Q.  Now,  these  waves  Avhich  produce  the  blast 
effect,  what  sort  of  waves  are  they  ?  Are  they  sound 
waves  or  what? 

A.  There's  a  very  tiny  difference  between  what 
is  called  a  blast  wave  and  a  sound  wave.  It's  simply 
a  matter  of  degree.  A  shock  wave  ordinarily  has 
significant  pressure,  and  a  sound  wave  has  in- 
significant pressure,  and  there  is  no  very  clear-cut 
boundary  between  significance  and  insignificance. 
If  a  pressure  of  two  or  three  pounds  is  present  per 
square  inch,  we  invariably  call  that  a  shock  wave; 
if  a  pressure  of  1/1000  or  1/10,000  of  a  pound  per 
square  inch  is  present,  we  refer  to  that  as  a  sound 
wave. 

Q.     But  the  waves  are  essentially  similar? 

A.  Very  similar.  The  shock  wave  usually  con- 
tains one  compression  or  over-pressure,  and  one 
rarefaction ;  an  acoustic  wave  usually  contains  many. 

Q.  Dr.  Cox,  at  what  point  is  there  this  bending 
of  those  waves  that  you  have  mentioned  in  the 
atmosphere?  [256] 

A.  Well,  it  takes  place  only  as  a  result  of  a  non- 
uniform atmosphere,  so  where  the  bending  occurs 
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depends  on  the  temperature  and  wind  structure  of 
the  atmosphere.  The  bending  starts  essentially  im- 
mediately at  the  source  and  continues  from  then 
on,  depending  on  the  temperature  and  wind  struc- 
ture of  the  atmosphere. 

Q.     Do  w^e  ever  have  a  uniform  atmosphere  ? 

A.  Small  sections  of  it  might  be  regarded  as 
uniform,  but  only  yery  small  sections. 

Q.  In  other  words,  in  the  normal  course  of 
events,  with  regard  to  all  types  of  waves,  including 
sound  weaves,  there  is  this  bending  that  takes  place? 

A.     Right. 

Q.  Are  there  points  in  the  atmosphere  at  which 
more  bending  takes  place  than  at  others? 

A.  Yes,  and  here  again,  this  depends  entirely  on 
the  particular  atmospheric  structure.  A  typical 
atmosphere  gets  colder  as  you  go  up  in  altitude. 
However,  in  the  desert  country,  particularly  in  the 
early  morning,  it  is  frequently  warmer  one  or  two 
thousand  feet  above  the  ground  than  it  is  down  on 
the  ground,  so  that  causes  considerable  bending  and 
returning  of  the  waves,  sound  waves,  to  earth; 
then  [257]  the  atmosphere  proceeds  to  get  colder 
with  altitude  until  we  reach  what  is  called  the  tropo- 
pause  six  to  eight  miles  above  the  ground;  then  we 
have  essentiallj^  uniform  temperature  up  to  about 
twenty  miles  and  then  it  starts  to  get  warm  again. 
It  comes  up  to  about  ground  temperature  at  thirty- 
five  miles  altitude ;  then  it  drops  off  again  to  about 
sixty  to  eighty  degrees  below  zero  centigrade;  then 
it  warms  up  again  up  to  a  hundred  miles,  so  there 
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are  those  layers  that  give  us  particular  bending  to 

sound. 

Q.  Can  we  say,  Dr.  Cox,  that  when  the  waves, 
the  sound  or  blast  waves,  hit  the  first  layer  you 
mentioned  at  one  or  two  thousand  feet,  that  the 
other  waves  will  not  go  through,  that  some  will  not 
go  through  or  out,  will  they  work  out?" 

Mr.  Brett:  Mr.  Weisz,  in  this  original  text  the 
question  reads  as  follows.  Since  you  don't  have  it 
that  way,  with  the  court's  permission,  I  will  read 
it.   Part  of  it  is  stricken  out: 

"Q.  Can  we  say.  Dr.  Cox,  that  when  the  waves, 
the  sound  or  blast  waves,  hit  the  first  layer  you 
mentioned  at  one  or  two  thousand  feet,  that  some 
will  not  go  through  or  out?  Will  they  work  out?" 
And  I  am  now  reading  Dr.  Cox's  answer: 

"A.  Depending  on  the  temperature  of  that  [258] 
layer  compared  with  the  temperature  at  the  ground, 
a  very  small  fraction  of  the  energy  that  would  nor- 
mally proceed  directly  out  is  bent  down ;  in  a  typical 
case,  it  would  hold  perhaps  one-tenth  of  the  enei'gy 
at  the  low  levels 

Q.  At  the  low  levels  only  one-tenth  of  the 
energy 

A.    would  be  held  in  a  typical  case ;  the  other 

nine-tenths  would  escape  and  go  up. 

Q.     It  is  not  held ;  it  is  reflected  ? 

A.  It  is  bent  down  and  strikes  the  ground ;  and 
then  it  is  reflected  and  then  bent  down  again,  and 
it  is  thus  held  in  this  low  level. 

Q.     Just  for  clarity.  Dr.  Cox,  would  you  draw 
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us    graphically,    what    happens    on   that?    Is    that 

capal)le  of  graphic  representation?" 

Mr.  Brett:  Pardon  my  delay,  your  Honor.  In 
the  text  of  the  original  deposition,  on  line  16,  it 
states;  "Graph  drawn  by  witness,"  but  there  is  no 
graph  annexed  to  it. 

Do  you  have  such  a  graph? 

Mr.  Weisz:  No.  What  happened  there,  counsel 
may  recall,  we  got  a  better  representation  in  printed 
matter  that  Dr.  Cox  sent  us. 

Mr.  Brett:  I  merely  make  that  statement  so  that 
your  Honor  mil  understand  that  there  is  no  such 
graph  annexed  here.  [259] 

Mr.  Weisz  (Reading)  : 

"Q.  Dr.  Cox,  you  have  drawn  for  us  two  repre- 
sentations, and  you  have  now  handed  me  a  printed 
matter  consisting  of  some  pages,  ninety-five  through 
a  hundred  and  three;  it  states  on  its  face  that  it 
is  reprinted  from  the  Bulletin  of  the  American 
Meteorological  Society,  Vol.  35,  No.  3,  March,  1954, 
pp.  95-103,  in  which  figure  one  and  figure  two, 
which  appear  on  pages  97  and  98,  are  the  graphic 
representations  that  you  have  drawn  just  hereto- 
fore in  a  slightly  more  refined  form.  I  will  offer 
that  document  as  Defendant's  B  for  identification." 

And  it  was  so  marked. 

Mr.  Brett:  I  had  failed  to  recall  that,  Mr 
Weisz. 

That  is  not  the  doctor's  answer.  And  I  see  thai 
there  is  such  a  document  annexed  to  the  dejDosition, 
marked  Exhibit  B. 
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Mr.  Weisz  (Reading)  : 

''Q.  Now,  Dr.  Cox,  on  the  refraction  of  the  type 
that  we  have  just  been  discussing  at  the  one  and 
two  thousand  feet  altitude,  is  there  a  loss  of  the 
energy  contained  in  these  waves  in  the  traveling  ? 

A.  There  is  some  loss  due  to  absorption  of 
energy  in  the  air,  and  there  is  considerable  loss 
from  the  multitude  of  reflections.  Those  are  the 
only  losses  in  energy;  but  the  concentration  [260] 
of  energy,  which  is  the  thing  that  might  do  damage, 
contracts  directly  with  distance;  the  concentration 
is  reduced  directly  with  distance — twice  as  far 
away,  one-half  the  concentration  of  energy,  and 
so  on. 

Q.     And  can  you  calculate,  knowing  the  yield,  the 
relation  of  energy  to  be  expected  from  any  type 
of  detonation  ?  What  would  be  the  maximum  energy 
at  any  time  along  this  reflected  pattern?" 
^  Mr.  Brett :     And  then  I  asked : 

"You  mean  accurately  or  an  estimate? 

"The  Witness:  I  can  calculate  it  on  the  assump- 
tion that  the  data  that  I  have  is  up  to  the  minute 
data." 

Mr.  Brett :  Pardon  me,  counsel.  I  did  not  prop- 
erly interpret  a  writing  that  is  on  here.  Apparently 
it  was  merely  placing  letters  in  their  proper  place, 
so  the  answer  was  as  follows,  your  Honor: 

"I  can  calculate  it  on  the  assumption  that  the 
weather  data  that  I  have  is  up  to  the  minute  data." 

Mr.  Weisz  (Reading) : 

"Q.     And   how    close    can   you   calculate?    How 
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close  have  you  been  able  to  check  your  calculations 

prior" 

Then  there  is  an  interjection  by  Mr.  Brett:  [261] 

''I  will  have  to  object.  As  yet  there  has  been  no 
foundation  laid  for  that,  and  I  think  that  calls  for 
a  conclusion  of  the  witness." 

Whereupon  I  continued: 

"Q.  Now,  Dr.  Cox,  you  state  that  you  have  been 
involved  on  the  blast  effect  in  the  Atomic  test  series 
since  October  of  1951;  is  that  correct,  sir? 

A.  Actually,  since  about  August  of  that  year 
when  we  started  preliminary  experiments. 

Q.  And  have  you  been  engaged  in  the  atomic 
testing  since  August  of  1951? 

A.     All  of  those  here  in  Nevada,  yes. 

Q.  Can  you  tell  us  about  how  many  such  demon- 
strations have  taken  place?" 

Mr.  Brett:  Now,  at  this  time  I  am  going  to  ask 
the  court  to  take  note  that  the  deposition  was  taken 
the  12th  of  February,  1955.  I  am  now  reading  Dr. 
Cox's  answer: 

"A.     Twenty-six,  I  believe. 

Q.  Now,  has  it  been  your  duty,  or  function,  in 
each  of  these  twenty-six  to,  prior  to  blasts,  predict 
blast  pressures  as  they  emanate  from  the  source? 

A.     To  sections  off  of  the  test  site,  yes. 

Q.  Then  you  do  predict,  prior  to  blasts,  what 
the  blast  effect  will  be  at  various  points? 

A.  Yes,  I  attempt  to  predict  what  the  blast  [262] 
pressures  will  be. 

Q.    And  during  these  series,  have  you  had  instru- 
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ments  to  determine  what  the  blast  pressures  actually 
are   after   the   demonstration   has   taken   place,   at 
these  various  points? 

A.  During  each  of  the  series,  I  have  had  a  finite 
number  of  instruments  to  so  determine. 

Q.  And  have  your  predictions  been  borne  out 
by  the  instrimients  you  use*? 

A.  I  actually  give  several  predictions.  I  give  a 
prediction  from  the  weather  prediction,  and  if  the 
weather  prediction  has  been  bad,  then  my  predic- 
tion, based  on  the  weather  prediction,  is  nothing  to 
brag  about.  Then  I  give  another  prediction  based 
upon  a  weather  balloon  sounding;  now,  depending 
again  on  the  time  of  the  release  of  that  balloon, 
and  assuming  that  the  weather  stays  exactly  the 
same  between  the  time  the  balloon  sounding  is  made 
and  our  shot,  my  prediction  is  good  or  bad;  when 
the  weather  has  stayed  the  same  my  predictions  are 
good ;  when  the  weather  is  changing  rapidly  I  some- 
times get  fouled  up  by,  oh — perhaps  a  factor  of  two 
or  sometimes  a  factor  of  three. 

Q.     What  do  you  mean  by  'factor  of  two'? 

A.  If  I  have  predicted  a  certain  pressure  [263] 
level,  we  will  miss  that  jDressure  level;  the  actual 
pressure  may  be  twdce  as  large  or  one-half  as  large, 
a  factor  of  two. 

Q.  Now,  therefore,  your  predictions,  or  the  ac- 
curacy of  your  predictions,  are  dependent  upon  the 
weather  information  that  you  have  and  the  con- 
sistency of  the  weather  between  the  time  you  get 
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the  information  and  the  time  the  shot  or  detona- 
tion takes  place,  is  that  right? 

A.     That  is  right. 

Q.  Are  you  able  to  tell  when  the  weather  has 
changed  other  than  by  the  fact  that  your  prediction 
is  not  borne  out? 

A.  I  think  we  should  introduce  here  a  set  of 
experiments  that  we  perform  immediately  before 
the  nuclear  shot.  At  the  time  of  the  particular  series 
in  October  and  November  of  1951,  we  fired" 

Mr.  Brett :    And  then  I  interrupted,  and  I  stated : 

''Just  a  minute.  I  think  that  the  other  question 
can  be  answered  first  'yes'  or  'no.'  " 

The  question  previously  stated  was  read  by  the 
reporter,  and  I  am  now  reading  Dr.  Cox's  reply: 

"A.  That  depends  entirely  on  the  number  and 
frequency  of  weather  balloon  flights." 

Mr.  Brett:  Now,  I  think  we  might  make  that 
clear  and  [264]  read  the  question  again  back  on 
page  14. 

Mr.  Weisz  (Reading)  : 

"Q.  Are  you  able  to  tell  when  the  weather  has 
changed  other  than  by  the  fact  that  your  prediction 
is  not  borne  out?" 

Mr.  Brett:    And  the  answer  is: 

"That  depends  entirely  on  the  number  and  fre- 
quency of  weather  balloon  flights. 

Q.  Have  you  had  sufficient  information  in  the 
past  so  that  you  can  tell  that  your  predictions  are 
accurate  within  at  least  a  certain  degree   if  the 
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weather  conditions  are  as  you  had  expected  them 

to  130  when  making  the  prediction? 

A.     In  most  instances,  yes. 

Q.  Now,  how  great  a  degi'ee  of  accuracy  do  you 
have?" 

Mr.  Brett:    I  objected,  if  the  court  please: 

' '  Is  this  based  upon  the  same  statement  you  made 
a  minute  ago  ?  This  is  ambiguous  in  that  your  pre- 
vious question  was  laid  upon  the  foundation  that 
the  weather  would  remain  constant." 

Mr.  Weisz  said,  ''Right." 

And  I  said,  ''Now,  if  that  is  the  purport  of  this 
question,  he  would  have  to  answer  one  way  or  tlie 
other" 

Mr.  Weisz  (Reading) :  [265] 

"Q.  Now,  assume  that  the  weather  is  constant 
such  that  your  prediction  is  on  the  actual  fact  at 
the  time  the  shot  is  detonated.  How  accurate  is 
your  prediction  upon  these  low  level  refractive 
phenomena  ? 

A.  In  general,  better  than  twenty-five  per  cent. 
In  general,  my  error  is  less  than  twenty-five  per 
cent. 

Q,  Now,  can  you  tell  us,  with  regard  to  the  low 
level  refraction,  at  what  point  the  blast  effect 
reaches  a  point  at  which  no  damage  to  property 
will  occur?" 

Mr.  Brett:    At  that  time  I  made  this  objection: 

"Again  I  will  have  to  object  on  the  gromid  that 
there  has  been  no  foundation  laid  for  the  witness 
to  answer  that,  and  that  also  it  is  too  general  and 
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ambitious;  it  might  refer  to  a  number  of  things." 

Mr.  Weisz  (Reading)  : 

''Q.  Dr.  Cox,  can  you  tell  from  your  background 
and  experience  what  types  of  property  are  most 
sensitive  to  blast  effect — blast  pressures? 

A.  To  the  best  of  my  knowledge,  the  large  plate 
glass  show  windows,  such  as  those  in  Las  Yegas, 
are  the  most  sensitive  of  the  structures. 

Q.  They  Avill  react  to  the  blast  pressures  more 
in  your  opinion,  than  any  other  type  of  [266] 
structure  or  structural  member? 

A.     To  the  best  of  my  knowledge." 

Mr.  Brett:     I  then  made  this  statement: 

''I  still  would  object.  I  don't  think  you  have 
shown  a  foundation  where  he  would  have  the  basis 
to  form  that  conclusion.  I  don't  think  that  is  in  his 
line  of  work  as  you  have  given  it  as  yet.  There  has 
been  no  proper  foundation  laid  for  that  answer." 

Mr.  Weisz:     And  I  continue: 

''Q.  We  will  leave  the  answer,  but  I  will  lay  a 
little  more  fomidation  so  we  have  the  record 
straight. 

Is  it  your  duty.  Dr.  Cox,  to  advise  the  test  man- 
ager mth  regard  to  blast  effect? 

A.     Insofar  as  I  am  able. 

Q.  And  in  so  doing,  what  do  you  actually  advise 
him — what  the  blast  pressures  are  and  the  effect 
of  the  blast  pressures  at  various  points? 

A.  Since  the  test  director  is  a  scientist,  I  gen- 
erally advise  him  the  magnitude  of  the  blast  pres- 
sures. 
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Q.     In  what  units  or  terms'? 

A.  In  the  terms  of  the  meteorologist  in  that  we 
measure  pressures  in  units  called  the  bar;  the  ])ar 
is  one  atmosphere,  and  a  milli-bar  is  1/1000  [267] 
of  an  atmosphere,  so  I  generally  express  the  pres- 
sure in  terms  of  so  many  milli-bars. 

Q.  Is  it  within  the  province  of  your  duties  to 
determine  how  many  milli-bars  or  bars  will  produce 
deleterious  effects  on  structures  such  as  plate  glass 
windows  ? 

A.  This  has  been  incidental  to  my  duties.  Where 
I  have  had  measuring  equipment  nearby  to  struc- 
tures that  have  obtained  damage,  I  have,  of  course, 
noted  what  the  pressure  levels  were,  and  what  the 
evident  damage  was. 

Q.  And  has  it  been  your  experience  that  the 
plate  glass  windows  which  you  have  mentioned  will 
be  damaged  at  a  pressure  which  is  less,  measured 
in  the  terms  of  milli-bars,  than  other  types  of  con- 
struction parts? 

A.  That  is  simply  my  belief.  I  have  not  visited 
sites  of  all  the  claims. 

Q.     You  have  visited  a  number,  have  you? 

A.  I  have  visited  the  site  of  the  Sears  and  Roe- 
buck Store,  and  other  places  where  plate  glass  win- 
dows have  been  damaged. 

Q.  Have  you  visited  places  where  other  types  of 
structures  have  been  damaged? 

A.     Not  off  the  test  site.  [268] 

Q.     And  on  the  proving  ground  have  you  had  the 
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opportunity  to  observe  the  effect  of  various  pres 

sures  on  structures'?  A.     I  have. 

Q.  And  on  the  basis  of  that  experience,  have  you 
found  that  glass,  in  particular  plate  glass,  will  be 
damaged  at  a  lower  pressure,  measured  in  milli- 
bars, than  other  types  of  structures'? 

A.  I  don't  recall  any  plate  glass  windows  in  the 
structures  I  have  looked  at  other  than  structures 
in  Las  Vegas.  I  don't  recall  any  plate  glass  win- 
dows at  the  test  site. 

Q.  Have  you  had  the  opportunity  to  observe  that 
at  a  certain  pressure  a  plate  glass  window  will  be 
damaged,  whereas  other  structures,  structural  mem- 
bers, will  not  be? 

A.  No.  I  have  seen  the  windows  in  several  of 
the  stores  in  Las  Vegas  when  they  have  been  dam- 
aged. I  have  not  visited  residences  of  other  claim- 
ants on  those  same  dates. 

Q.  In  your  opinion,  based  upon  your  knowledge 
of  physics  and  your  knowledge  of  blast  effects,  is 
a  plate  glass  window  a  more  easily  damaged  struc- 
tural piece  than  other  types  of  structural  pieces'? 

A.  From  its  construction,  I  would  [269]  cer- 
tainly gather  that  that  is  the  case. 

Q.     Why  is  that,  Dr.  Cox? 

A.  Plate  glass  windows  —  show  windows  —  are 
strong  against  forces  from  the  outside  of  the  store. 
They  are  very,  very  weak  from  forces  on  the  inside 
of  the  store.  A  very  thin  phosphorous  bronze  strip 
holds  these  windows  in  place  from  the  outside ;  and 
since  these  sound  waves  contain  both  compressions 
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and  rarefactions,  they  appear  to  suck  the  windows 

out  with  a  very  low  pressure, 

Q.  None  of  the  windows  that  you  have  seen  have 
been  pushed  inward,  then? 

A.     None  of  these  large  plate  glass  windows. 

Q.  And  it  has  come  to  your  attention,  then,  that 
plate  glass  windows  are  damaged  through  these  low 
pressures,  whereas  there  has  been  nothing  brought 
to  your  attention  where  other  damage  has  been  con- 
cerned by  that  type  of  pressure?" 

Mr.  Brett:  The  deposition  contains  a  correction, 
striking  the  word  "concerned"  and  having  it  read 
"caused  by  that  type  of  pressure." 

"A.     That  is  right. 

Q.  Can  you  tell  us,  then,  at  what  pressure  these 
plate  glass  windows  will  be  damaged? 

A.  Yes,  from  measurements  made  here  in  Las 
Vegas  [270]  on  a  date  when  damage  w^as  done  to 
store  windows,  the  peak  overpressure  was  1.5  milli- 
bars; that  is  equivalent  to  essentially  three  pounds 
per  square  foot. 

Q.  Now,  Las  Vegas  is  at  approximately  what 
distance  from  the  site? 

A.  Approximately  seventy-five  miles.  Damage 
didn't  occur,  however,  as  a  result  of  one  of  these 
low  level  inversions;  it  was  a  low  level  signal,  but 
it  was  a  focusing  case  rather  than  a  straight  decay 
of  pressure  with  distance." 

Mr.  Brett:     Just  a  moment,  Mr.  Weisz. 

I  move  at  this  time,  if  your  Honor  please,  to 
strike    the    statement,    beginning   with    the    words 
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*' Damage  didn't  occur,"  ais  not  responsive  to  the 

question. 

The  Court:     It  may  go  out. 

Mr.  Weisz  (Reading)  : 

"Q.  In  other  words,  do  I  understand  from  that, 
that  aside  from  the  usual  refraction  we  have  men- 
tioned previously,  whereby  the  waves  are  bent  and 
bounce  up  and  down,  that  there  can  occur  a  focus- 
ing of  these  waves  in  one  spot? 

A.  That's  it;  it's  also  illustrated  in  this  same 
article. 

Q.  So  we  can  have  it  before  us,  can  you  [271] 
tells  us  where  in  the  article? 

A.  Figure  4  in  the  article  shows  two  clear-cut 
examples  of  such  type  focusing. 

Q.  Then  this  1.5  millibar  reading,  peak  reading, 
I  think  you  called  it,  was  produced  by  a  focusing 
of  the  blasts'  sound  waves  onto  one  area,  which  pre- 
sumably was  Las  Vegas? 

A.  On  that  particular  date,  as  I  recall,  the  blast 
struck  one-third  of  the  distance  to  Las  Vegas,  and 
then  struck  again  at  two-thirds,  and  then  struck 
Las  Vegas;  in  other  words,  there  was  a  focus  one- 
third  of  the  distance,  then  another  focus  at  two- 
thirds  of  the  distance,  and  the  third  time  it  struck 
here.  There  may  have  been  only  two  bounces  on 
that  date,  I  do  not  recall  exactly. 

Q.  Now,  with  regard  to  the  low  level  refraction 
pattern,  including  a  focus  phenomenon  which  might 
occur,  presumably,  can  you  tell  us  what  the  maxi- 
mum reading  or  pressure  would  be  at  a  distance  of 
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a  hundred  fifty  miles  away  from  the  test  site?" 

Mr.  Brett:     I  stated  an  objection: 

'"By  Mr.  Brett:  I  object  to  that  on  the  ground 
that  there  has  been  no  foundation  laid ;  the  question 
is  incompetent  and  ambiguous.  It  does  not  state 
whether  you  are  assuming  the  weather  conditions 
remain  [272]  the  same,  what  the  nature  of  the 
weather  conditions  are;  the  nature  of  the  terrain. 
I  object  to  it." 

Mr.  Weisz  (Reading) : 

"I'll  withdraw  the  question. 

Q.  Dr.  Cox,  from  your  knowledge  as  a  physicist, 
and  as  a  person  working  in  the  field,  and  working 
with  the  nuclear  detonations  that  have  taken  place, 
can  you  tell  us  what  a  maximum  would  be  from 
any  particular  detonation  at  a  distance  of,  let's  say, 
a  hundred  fifty  miles  from  a  low  level  refraction? 

A.  No.  From  the  weather  data  taken  at  the  time 
of  the  shot,  and  we  do  release  a  weather  balloon  as 
soon  as  possible  after  the  shot  is  fired,  from  that 
weather  data  I  can  compute  what  the  pressures 
pro])ably  were,  and  in  view  of  my  past  experience 
and  verifications,  I  will  say  that  it  will  be  very  close. 

Q.  With  regard  to  the  fall  series,  the  winter 
series  of  1951,  can  you  do  that  ? 

A.  From  the  weather  data  and  the  classified  in- 
formation yields  of  the  weapon,  I  can  compute  it. 

Q.  Have  you  done  so?  This  is  on  the  low  level 
refraction. 

A.     I  have  done  so  for  certain  directions.   I  have 
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not  done  so  for  all  directions  from  the  test  [273] 

site. 

Q.    Would  it  vary  with  directions? 

A.  It  does  vary  with  direction,  since  this  graph 
of  velocity  versus  altitudes  depends  on  wind  as  well 
as  temperature. 

Q.  Have  you  graphed  it  for  a  northerly  direc- 
tion? A.     I  have  not. 

Q.  Have  you  for  an  easterly  or  westerly  direc- 
tion? 

A.  For  the  southeast;  primarily,  because  of  the 
lineup  of  Las  Vegas,  Henderson  and  Boulder  City. 

Q.  Can  you  tell  whether  or  not,  under  the 
weather  conditions  prevailing  during  that  period, 
whether  the  pressures  will  be  greater  to  the  north 
and  southeast?" 

Mr.  Brett :  I  am  sorry,  but  it  appears  very  clear 
that  there  are  corrections,  your  Honor,  here  that 
are  not  on  Mr.  Weisz'  copy,  which  was  the  onl}^ 
thing  I  examined,  so  if  the  court  will  permit  me  I 
will  read  the  question  as  it  has  been  corrected  hy 
the  witness. 

The  Court:    Very  well. 

Mr.  Brett  (Reading)  : 

"Q.  Can  you  tell  whether  or  not,  under  the 
weather  conditions  prevailing  during  that  [274] 
period,  the  pressures  will  be  greater  to  the  north 
than  to  the  southeast?  ^ 

A.  I  can  tell  by  recomputation  of  the  data ;  but' 
the  probability  is  very  small  because  of  the  prevail- 
ing westerly  winds." 
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Mr.  Brett:  I  move  to  strike  tlie  last  part  of  the 
statement  as  not  responsi^'e  to  the  question. 

Mr.  Weisz:  This  is  based  upon  the  doctor's 
knowledge  and  it  explains  his  answer. 

Mr.  Brett:  Well,  I  direct  it  to  the  court's  atten- 
tion.  Pardon  me. 

The  Court:     All  right.   Go  ahead. 

Mr.  Brett:  Pardon  me.  Ju.st  immediately  prior 
to  that,  the  doctor  said  clearly  that  he  has  only 
made  a  record  of  the  computations  to  the  south- 
east, but  that  he  did  not  do  so  to  the  north  and  the 
other  directions.  Then  the  question  is,  "Can  you 
tell  whether  or  not,  under  the  weather  conditions 
prevailing  during  that  period,  the  pressures  will  be 
greater  to  the  north  than  to  the  southeast?" 

Now,  he  says  he  can  tell  by  recomputation  of  the 
data.  He  does  not  state  that  he  has  made  a  recom- 
putation, and  I  think  his  volimtary  statement  about 
probability  is  not  responsive  to  the  question. 

The  Court:     Denied. 

Mr.  Weisz  (Reading)  :  [275] 

''Q.  In  other  words,  pressures  would  be  less  to 
the  north  than  to  the  southeast? 

A.     Most  probably;  that  is,  the  low  level  signals. 

Q.  Then  can  you  tell  us  what  the  blast  pressures 
at  a  point  a  hundred  fifty  miles  from  the  test  site 
would  have  been  at  a  maximum  during  this  period  ? 
That  would  be  the  shots  of  October  22,  28,  and  30th, 
and  November  5,  1951. 

A.  Well,  here  I  have  to  go  into  a  new  lecture 
in  science.  At  about  eighty  miles  to  a  hundred  fifty 
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miles,  a  new  type  of  sound  wave  comes  down.  It  is 
not  a  sound  that  is  held  in  the  low  levels  of  the 
atmosphere,  that  is,  the  lower  six  or  eight  miles. 
It  is  part  of  the  energy  which  escapes  from  the  low 
levels  and  reaches  a  layer  called  the  ozonosphere, 
located  twenty  to  thirty-five  miles  above  the  earth. 
Now,  that  layer  is  nearly  the  same  temperature  as 
the  ground,  so  far  as  we  can  learn  from  rocket 
measurements  and  this  very  acoustical  phenomenon 
we  're  talking  about ;  and  since  it  has  a  temperature 
so  near  that  of  the  earth,  if  the  temperature  hap- 
pens to  be  a  little  w^armer,  sound  comes  down  at 
these  greater  distances;  if  it's  a  little  colder,  the 
sound  doesn't  come  down.  If  the  wind  up  there  is 
blowing  a  little  bit  to  the  east,  [276]  the  sound  will 
come  to  the  east  and  not  to  the  west;  and  if  it's 
blowing  a  little  to  the  west  and  not  to  the  east,  then 
the  sound  comes  down  to  the  west.  These  we  refer 
to  as  ozonosphere  signals. 

Q.  Dr.  Cox,  can  you  effectively  rule  out  your 
low  level  refraction  at  a  distance  of  a  hundred  fifty 
miles  ? 

A.  We  can  for  any  given  direction;  and  con- 
sidering the  sizes  of  the  nuclear  devices  that  are 
tested  here  in  general,  the  low  level  signal  pressures 
beyond  a  hundred  miles  have  been  very  trivial,  too 
trivial  to  cause  any  damage. 

Q.  Can  we  state  that  from  the  fall  series  of  1951, 
that  a  low  level  refraction  could  not  cause  damage 
at  a  distance  of  a  hundred  fifty  miles  in  any  direc- 
tion?" 
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Mr.  Brett:  At  that  point  I  made  another  objec- 
tion: 

"I  don't  believe,  as  yet,  there's  a  foundation  laid. 
He  said  he  hasn't  made  the  checks  and  tests,  and 
so  forth,  except  for  a  southeasterly  direction." 

Mr.  Weisz:     I  didn't  hear  the  word  "objection." 

Mr.  Brett :  I  think  that  the  whole  statement  that 
he  made  there  earlier  might  be  properly  described 
in  the  language  of  the  late  President  Roosevelt, 
who  is  said  to  have  used  it  one  time,  that  it  was 
quite  "ilfy."  I  realize  the  man  is  an  expert  [277] 
and  a  very  devout  scientist  but,  even  so,  it  doesn't 
seem  to  me  that  he  should  be  permitted  to  draw  a 
very  explicit  conclusion  of  that  kind,  with  the  foun- 
dation that  has  been  shown. 

The  Court :  Do  you  make  a  motion  to  strike  the 
testimony  ? 

Mr.  Brett:  I  am  making  objection  to  the  ques- 
tion which  he  has  not  yet  answered,  but  he  does 
answer  it. 

The  Court:     The  objection  is  overruled. 

Mr.  Brett:  You  asked  another  question  in  con- 
nection with  it,  Mr.  Weisz. 

Mr.  Weisz :  No.  That  was  an  answer  to  your  ob- 
jection. I  said,  "This  is  based  upon  the  theory  of 
physics." 

Then  he  answered. 

Mr.  Brett:  I  will  show  the  court  the  text.  Here 
is  the  question  and  the  objection  (indicating  on 
transcript  to  the  court).  It  seems  to  me  that  Mi*. 
Weisz  is  adding  a  question  in  there. 
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The  Court:     Well,  what  is  your  objection  now? 

Mr.  Brett:  There  is  no  objection  except  it  seems 
to  me  that  there  is  another  question  being  added  and 
then  an  answer. 

The  Court:  No.  As  I  read  that,  is  a  discussion 
between  you  and  Mr.  Weisz. 

Mr.  Weisz:  As  I  recollect  it,  your  Honor,  that 
was  the  purpose  of  the  interjection. 

Mr.  Brett:  All  right.  I  will  read  it,  then,  in 
that  manner.  [278] 

"This  is  based  upon  the  theory  of  physics." 

And  this  is  the  doctor's  answer: 

''I  have  not  checked  it  for  the  northerly  direction. 
The  possibility  of  it  being  there  is  very,  very  tiny." 

Mr.  Brett:  Now,  I  move  to  strike  that  upon  the 
ground  that  that  is  a  conclusion  of  the  witness  for 
which  there  is  no  foundation. 

The  Court:     The  objection  is  overruled. 

Mr.  Weisz  (Eeading)  : 

"Q.  You  stated,  did  you  not.  Dr.  Cox,  that  the 
northerly  direction  would  have  lower  blast  pres- 
sures than  the  southeast  at  this  particular  period, 
which  is  the  fall  of  1951  <? 

"A.  Even  more  generally  than  that,  since  we 
are  in  a  band  of  prevailing  w^esterlies;  the  pres- 
sure levels  east  from  the  site  (east,  southeast,  and 
northeast)  are  essentially  always  larger  than  those 
toward  the  west,  southwest  and  northwest.  In  other 
words,  essentially  from  southeast  to  northeast  is  the 
area  where  we  are  more  likely  to  concentrate  blast 
because  of  prevailing  westerly  winds. 
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"Q.  Then,  can  we  state  that  a  hundred  fifty- 
miles  to  the  southeast  the  pressures  caused  by  the 
low  level  refractions  would  be  too  minor  to  [279] 
cause  damage  during  the  fall  of  1951? 

A.  Not  categorically.  Because  of  the  focusing 
situations  which  have  existed  in  this  direction  on 
occasion,  I  would  have  to  have  a  particular  distance 
and  a  particular  set  of  weather  data  to  say  for  sure 
that  they  were  not.  In  other  words,  when  we  have  a 
focus,  we  have  a  repetition  of  the  focus;  the  pres- 
sure is  less  on  each  successive  strike  by  the  square 
of  the  number  of  the  bounces ;  on  the  second  bounce 
the  pressure  levels  are  reduced  to  one-fourth  what 
they  were  on  the  first;  on  the  third  the  pressures 
are  reduced  to  a  ninth. 

Q.  In  terms  of  your  experience  and  your  knowl- 
edge, can  you  state  in  terms  of  probabilities  what 
the  chances  would  be  of  having  a  significant  1)1  a st 
pressure  from  low  level  refraction  at  a  distance  a 
hundred  fifty  miles  to  the  north  during  the  fall 
series  of  1951?" 

Mr.  Brett:  I  again  renew  the  objection.  I  undei-- 
stand  the  court's  ruling  will  be  consistent? 

The  Court:     The  objection  is  overruled. 

Mr.  Weisz  (Reading) : 

"A.  From  the  experience  we  have  had  with  all 
of  the  shots,  the  probability  is  vanishingly  small. 

Q.  Now,  Dr.  Cox,  you  have  previously  mentioned 
that  [280]  your  problem  at  that  distance  generally 
is  from  a  higher  level  refraction? 

A.     Correct. 
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Q.     That  was  in  what  area  of  the  atmosphere? 

A.     The  ozonosphere. 

Q.  Now,  can  you  tell  us  what  procedures  you 
go  through  prior  to  a  detonation  in  order  to  enable 
you  to  predict  what  the  ozonosphere  refraction 
might  be? 

A.  Yes.  As  you  appreciate,  we  cannot  obtain 
weather  data  from  the  band  twenty  miles  to  thirty- 
five  miles  above  the  earth.  The  weather  ballons  do 
not  go  that  high,  so  we  are  not  able  to  compute 
mathematically  from  weather  data  what  would  hap- 
pen as  a  result  of  the  weather  twenty  to  thirty-five 
miles  above  the  earth.  Starting  in  August  of  1951, 
we  set  off  at  the  test  site  a  large  number  of  high 
explosive  shots,  in  general  about  one  ton  of  ex- 
plosive, and  we  placed  instruments  at  several  lo- 
cations within  this  relatively  wide  band  from  per- 
haps seventy-five  miles  minimum  to  a  hundred  fifty 
miles  maximum.  We  measured  the  pressures  that 
were  refracted  down  to  earth  from  the  ozonosphere 
whenever  we  fired  one  of  these  shots.  Then  the 
test  series  was  all  ready  to  begin,  we  arranged  to 
fire  one  of  these  same  high  explosive  shots  [281] 
one  hour  before  each  nuclear  detonation.  We  com-i 
pared  the  pressure  we  measured  on  that  date  with 
the  statistics  we  had  previously  obtained  to  see- 
whether  the  pressures  were  uncommonly  low  or  im- 
commonly  high  or  middle.  And  then  from  scaling 
laws  by  which  we  attempt  to  predict  big  stuff  from 
measured  small  stuff,  we  would  predict  for  these 
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outlying  stations  what  tlie  i)rossure  levels  would  ho 

from  the  nuclear  shots. 

Q.  During  the  periods  of  experimentation  in 
August  of  1951  and  during  the  series  of  tests  that 
took  place  in  October,  November  and  December  of 
that  year,  how  many  such  measuring  stations  did 
you  have? 

A.  We  had  all  the  measurement  equipment  that 
was  available  in  the  United  States  at  that  time. 
There  were  eight  in  number. 

Q.     And  what  is  this  instrument  ? 

A.     It  is  called  a  microbarograph. 

Q.  You  say  that  there  were  eight,  and  these  were 
the  only  eight  in  the  United  States'? 

A.     So  far  as  we  were  able  to  learn. 

Q.     And  these  belonged  to  the  Commission? 

A.  No.  These  belonged  to  the  Naval  Electronics 
Laboratory  at  San  Diego. 

Q.  And  you  borrowed  them  for  the  [282]  pur- 
pose ? 

A.    We  borrowed  them  for  that  purpose. 

Q.  Let  me  understand  the  procedure  that  is  fol- 
lowed here.  You  set  off  a  high  explosive  detonation, 
one  ton,  I  think  you  said? 

A.     Essentially  one  ton,  yes. 

Q.  And  you  have  the  microbarograph  somewhere 
between  seventy-five  and  a  hundred  fifty  miles 
away? 

A.  We  had  some  of  them  in  those  locations.  We 
were  also  interested  in  verifying  my  low  level  cal- 
culations, so  we  had  quite  a  number  of  the  eight 
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instruments  located  inside  of  the  seventy-five  mile 

circle. 

Q.  And  then  you  got  the  readings  from  your 
high  explosive  shots  at  these  various  distances  from 
the  place  where  you  detonated  the  high  explosive. 
Then,  as  I  understand  it,  you  scaled  up  to  determine 
what  pressure  might  be  expected  at  those  various 
points  from  a  much  higher  yield  from  a  nuclear 
detonation?  A.     That's  right. 

Q.  Have  you  had  the  opportunity  to  verify  your 
scaling  ?  This  scaling  is  a  mathematical  computation, 
I  presume  ?  A.     Eight. 

Q.  Have  you  verified  that  scaling  computation 
by  [283]  the  results  of  the  nuclear  detonations  *? 

A.  We  have  verified  it  on  many  occasions,  al- 
though at  the  time  of  the  particular  test  series  we 
weren't  always  able  to  verify.  The  instrument  must 
be  very  sensitive  in  order  to  get  a  decent  reading 
from  the  one-ton  shots,  and  it  still  must  be  relatively 
insensitive  to  always  get  the  highest  reading  that 
comes  in  from  the  nuclear  shots.  These  particular 
instruments  didn't  have  as  wide  a  range  as  we 
would  have  liked.  They  were  quite  sufficiently  sen- 
sitive but  weren't  sufficiently  insensitive  to  fulfill 
our  requirements. 

Q.  In  other  words,  your  instrument  was  sensi- 
tive enough  to  give  you  readings  for  high  explosives, 
but  had  too  narrow  a  band,  and  you  couldn't  take 
the  higher  pressures  when  the  nuclear  detonation 
was  set  off  ? 

A.  It  sometimes  went  off  scale.  Part  of  that  was 
due  to  the  narow  band  of  the  instrument,  and  then 
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part  of  it  was  due  to  our  inexperience  with  setting 

tlie  instrument. 

Q.     Have  you  used  better  instruments  thereafter  ? 

A.     We  have. 

Q.  And  they  have  verified  the  scaling  formula 
that  [284]  you  used? 

A.  To  within  perhaps  twenty-five  to  fifty  per 
cent  error. 

Q.  You  are  still  using  the  same  scaling  formula 
today  that  you  did  in  1951?  A.    Yes. 

Q.  Now,  you  said  you  set  off  the  high  explosive 
shots  one  hour  prior  to  the  nuclear  shot? 

A.  This  was  not  always  absolutely  true.  Some- 
times it  was  as  late  as  minus  one-half  hour  and 
sometimes  it  was  as  early  as  minus  one  and  a  half 
hours. 

Q.  Can  you  tell  us  why  that  particular  time 
period  is  selected? 

A.  We  need  to  assume  that  the  weather  remains 
constant  between  the  time  of  the  high  explosive  shot 
and  the  nuclear  detonation,  so  we  want  the  time  as 
short  as  possible.  On  the  other  hand,  it  does  take 
sound  a  significant  time  to  reach  a  hundred  thirty- 
five  or  a  hundred  forty  miles,  and  after  the  sound 
reaches  there  and  records  on  the  instrument,  then 
the  man  must  telephone  or  radio  back  into  our  sta- 
tion and  tell  us  what  reading  he  obtained;  so  we 
can't  have  it  too  close  in  time.  If  we  want  to  issue 
any  protective  notices  to  the  populace  that  they  will 
experience  fairly  high  pressures,  we  need  time  to 
issue  that  [285]  notice;  so  we  can't  have  the  time 
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either  too  long  or  too  short.   One  hour  seemed  rea- 
sonable. 

Q.  When  you  advise  the  populace  that  they  are 
going  to  experience  fairly  high  pressures,  in  what 
terms  is  that  put,  do  you  know? 

A.  I  inform  the  Director  of  Test  Information 
and  I  don't  know  what  form  he  uses  for  his  an- 
nouncements. 

Q.  Now,  referring  to  the  high  explosive  shots 
that  you  set  off,  before  the  detonations  on  October 
22,  28,  and  30th  and  November  5th  of  1951,  can  you 
tell  us  what  readings  you  had  at  a  distance  away 
from  the  site?  Do  you  have  a  record  of  the  read- 
ings ? 

A.  Yes.  And  my  most  comparable  distance  on 
that  XDarticular  series  was  the  station  at  St.  George. 

Q.     St.  George,  Utah? 

A.  Which  was  essentially  a  hundred  thirty-five 
miles  distant. 

Q.     And  St.  George  was  in  which  direction? 

A.  St.  George  is  almost  directly  east,  I  believe. 
It's  a  trifle  north  of  east. 

Q.  And  do  I  take  it  that  what  you  said  before 
holds  true,  that  the  probability,  due  to  the  direction 
of  the  winds,  is  such  that  the  pressures  to  the  east 
will  be  greater  than  those  to  the  north  ?  [286] 

A.  Now  we're  talking  of  winds  up  in  the  region 
twenty  to  thirty-five  miles  above  the  earth. 

Q.     That's  right. 

A.  And  there  is  very,  very  little  scientific  infor- 
mation   on   those   winds;    there's   little   reason   to 
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assume  that  they  would  not  be  in  the  easterly  or 
westerly  direction,  and  we  know  that  they  change 
with  seasons,  but  there  is  very,  very  little  scientific 
evidence  concerning  winds  at  those  altitudes ;  appar- 
ently the  winds  at  those  altitudes  are  blowing  more 
often  from  west  to  east  in  winter  and  from  east  to 
west  in  summer,  but  this  series  was  in  the  fall 

"(By  Mr.  Brett) :  Let  the  record  show  the  doc- 
tor throws  up  his  hands. 

Q.     Then,  Dr.  Cox,  based  upon  what  information 
is  available,  is  it  your  opinion  that  the  pressures 
J    to  the  north  will  at  least  be,  or  are  likely  to  be,  the 
j    same  as  those  to  the  east?" 

Mr.  Brett:     I  then  stated  an  objection: 

"I  will  have  to  object  to  that;  you're  simply  call- 
ing for  a  guess,  there's  no  basis  laid " 

Mr.  Weisz:     By  myself: 

"Since  it  happens  to  be  the  best  guess  in  the 
country,  from  one  of  the  six  men  in  the  country 
or  [287]  the  world  Avho  can  give  it,  I  don't  know 
how  we  can  get  it  any  better." 

Mr.  Brett:  I  will  state  now,  your  Honor,  as- 
suming that  Mr.  Weisz'  statement  is  correct,  which 
appears  to  be  correct  from  the  record,  I  still  don't 
believe  that  that  lays  a  foundation  so  that  the  wit- 
ness should  be  permitted  to  guess. 

The  Court:  The  objection  will  be  sustained.  He 
himself  states  it  is  just  a  giiess. 

Mr.  Weisz:  Oh,  yes.  The  only  reason  I  went 
forward  with  the  questioning  was  that,  granted  that 
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it  is  but  a  guess,  it  is  the  only  thing  one  can  have, 

if  you  want  to  go  into  the  area  at  all. 

The  Court:  I  know,  but  you  can't  prove  a  fact 
by  guessing,  even  though  there  might  not  be  evi- 
dence available.  If  there  isn't  evidence  available, 
it  can't  be  proved  by  guessing,  as  a  substitute  for 
evidence. 

Mr.  Weisz  (Reading)  : 

"Q.  Now,  can  you  tell  us  what  the  readings 
were  in  St.  George?  Is  that  where  you  had  the 
station  ?  A.     Right. 

Q.  For  October  22,  October  28,  October  30th  and 
November  5th,  1951  ? 

A.     The  values  that  I  have  here" 

Mr.  Brett:  And  then  there  is  an  inked  paren- 
thesis—  [288]  "(as  I  said,  our  instiTunents  were 
limited  in  upper  range) — the  readings  I  have  here 
are  what  I  would  have  computed  them  to  be,  based 
upon  my  preliminary  shot. 

Q.  You  don't  have  the  readings  on  the  prelimi- 
nary shots? 

A.  I  have  the  readings  on  the  preliminary  shots 
scaled  up  to  what  it  would  be  on  the  nuclear  shot. 

Q.  Based  upon  that  scaling  formula,  could  you 
tell  us  Avhat  the  pressures  were  that  you  predicted 
on  those  four  days  at  St.  George? 

A.  0.2  millibars  on  October  22nd,  .03  on  October 
28th ;  0.2  on  October  30th,  and  0.35  on  5  November. 

I  have  them  also  for  Boulder  City. 

Q.     What  is  the  distance  of  Boulder  City? 

A.     Boulder  City  is  essentially  a  hundred  miles. 
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Q.  Could  you  give  us  the  readings  for  Boulder 
City  on  those  dates'? 

A.  October  22,  0.02;  on  October  28th,  0.45;  on 
October  30th,  0.2 ;  and  November  5th,  0.09. 

Q.  These  are  the  pressures  scaled  up  to  those 
that  you  were  predicting  for  the  nuclear  detonations 
that  were  to  take  place  those  days'?  [289] 

A.     Right. 

Q.  And  they  took  into  account  the  yield,  the 
energy  to  be  released  by  that  nuclear  detonation? 

A.  They  took  into  account  the  energy  to  be  re- 
leased insofar  as  the  Los  Alamos  scientists  were 
able  to  predict  what  the  yield  would  be. 

Q.  Do  you  know  whether  the  predicted  yield 
was  borne  out  in  the  series  during  the  fall  of  1951"? 

A.     None  of  the  actual  yields  were  significantly 
different — none  of  the  yields  were  more  than  \qm 
ij    per  cent  larger  than  predicted. 

Q.     And  a  difference  between  prediction  and  jdeld 
of  ten  per  cent,  being  ten  per  cent  gTeater  yield, 
,.    what  would  the  effect  be  when  scaled'? 
'I       A.     Three  per  cent. 

Q.  The  ten  per  cent  would  come  down  to  three 
per  cent  difference  in  the  millibar  readings? 

A.     Correct. 

Q.  Doctor  Cox,  you  stated  that  a  1.5  millibar 
pressure  damaged  the  windows  in  Las  Vegas  at  one 
time,  did  you  not  ?  A.    Right. 

Q.     That  was  a  peak  pressure,  was  it? 

A.     That's  right. 
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Q.  Have  you  recorded  lower  pressures  in  Las 
Vegas  [290]  at  which  point  the  windows  were  not 
affected?  A.     Many  times. 

Q.  Can  you  tell  us  at  what  point  the  windows 
will  be  affected;  is  it  1.5  or  much  less,  or  where 
would  it  be? 

A.  We  have  recorded  one  millibar  peak  pressure 
here  in  Las  Vegas  without  damage. 

Q.  Then  somewhere  between  one  and  one  and  a 
half  millibars  will  produce  damage  on  plate  glass 
windows,  that  is  true,  is  it  not?" 

Mr.  Brett:  Here  is  an  objection  which  I  made, 
which  I  will  not  make,  so  you  can  omit  that.  I  will 
read  the  answer: 

"A.  I  can't  imagine  it  would  take  anything  dif- 
ferent to  break  windows  here  than  anywhere  else. 
When  we  put  one  and  a  half  millibars  here,  not 
every  plate  glass  window  in  town  goes.  I  suppose 
we  take  out  the  weak  ones.  It  is  not  possible  to 
say  that  one  and  a  half  millibars  breaks  all  win- 
dows; neither  could  I  say  you  could  not  break  an 
improperly  installed  window  with  one  millibar,  al- 
though we  didn't. 

Q.  Now,  I  believe  previously  you  gave  the  effect 
of  a  1.5  millibar  in  pounds  per  square  foot.  What 
was  that?  A.     Three. 

Q.     Three  pounds  per  square  foot?  [291] 

x\.     3.2,  I  guess  it  is. 

Q.  Now,  the  effect  of  this  reading,  millibar  read- 
ing, is  a  change  in  atmosphere,  is  it  not,  a  change 
in  atmospheric  pressure?  A.     That's  right. 
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Q.  And  can  you  tell  us  how  a  change  in  atmos- 
pheric pressure  causes  damage? 

A.  On  the  plate  glass  windows,  this  pressure  of 
three  pounds  per  square  foot  pushing  in  on  the  win- 
dows seems  to  do  no  damage  whatsoever;  the  win- 
dows are  well  reinforced  on  the  inside  of  the  stores 
to  hold  the  windows  against  window  shoppers  and 
wind.  But  the  negative  phase  or  rarefaction  or  suc- 
tion phase  which  follows  a  1.5  millil)ar  compression 
is  essentially  1.5  millibars  of  suction,  and  these  plate 
glass  windows  are  not  fixed  to  withstand  three 
pounds  per  square  foot  j^ushing  from  inside  the 
store,  so  the  plate  glass  window  comes  out. 

Q.  Now,  all  structures  are  subjected  to  atmos- 
pheric pressure.  We're  mider  atmospheric  pressure 
now,  are  we  not?  A.     Absolutely. 

Q.     Does  that  pressure  change  during  the  day? 

A.     Right. 

Q.  Is  the  change  greater  during  any  short  [292] 
period  as  a  rule? 

A.  Well,  during  a  matter  of  several  hours,  yes, 
but  not  comparable  with  the  one  or  two  seconds 
variations,  except  as  we  have  gusts  of  wind. 

Q.  Will  gusts  of  wind  produce  an  atmospheric 
pressure  change  ?  What  sort  of  gust  of  wind,  wdiat 
speed  would  produce  an  effect  like  that  of  1.5  milli- 
bar change? 

A.  The  Handbook  of  Engineering  Funda- 
mentals  

Q.     You  are  referring  to  a  text  book? 

A.    Yes,    Eshbach,    'Handbook    of    Engineering 
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Fundamentals,'  says  that  3.1  pounds  per  square  foot 
is  equivalent  to  a  thirty-five-mile-per-hour  wind 
speed.  In  other  words,  an  automobile  driving  thirty- 
five  miles  per  hour  has  on  the  windshield  one  and 
one-half  millibars  excess  pressure. 

Q.  As  compared  with  the  surroimding  atmos- 
phere? A.     That's  right. 

Q.  And  at  a  1.5-millibar  reading,  that  is  the 
effect  that  we  have?  It  would  be  the  same  as  the 
effect  on  the  windshield  of  a  car  driving  thirty-five 
miles  per  hour?  A.     Right. 

Q.  You  stated  with  regard  to  the  plate  glass 
that  the  store  was  closed  and  therefore  there  [293] 
was  a  suction,  did  I  understand  you  correctly? 

A.  Suction  on  the  outside,  or  the  windows  blew 
out.  As  we  reduced  the  pressure  on  the  outside  by 
one  and  a  half  millibars,  there  was  a  differential 
pressure  across  the  window  with  three  pounds  per 
square  foot  more  pressure  on  the  inside  than  on  the 
outside  of  the  window,  so  the  window  was  pushed 
out  of  the  store. 

Q.  Does  not  the  atmospheric  pressure  equalize 
itself  on  both  sides  of  the  window? 

A.  If  the  store  is  opened  enough.  If  it  had 
its  doors  and  windows  open  it  could  equalize  rapidly 
enough;  but  we  shoot  these  things  sometimes  early 
in  the  morning,  and,  in  the  case  of  the  particular 
picture  you  have  there  of  the  Sears  Store,  the  doors 
were  closed,  the  windows  were  closed,  so  the  store 
couldn't  breathe. 

Q.     Just  to  clarify  that,  the  witness  is  referring 


4 


J 


United  States  of  America  283 

(Deposition  of  Dr.  Everett  Cox.) 
to  a  picture  heretofore   shown  him  by  plaintiff's 
counsel,    'Assuring-   Public    Safety   in    Continental 
Weapons  Tests,'  page  90." 

Mr.  Weisz:  That  has  been  received  in  evidence, 
and  it  contains  a  picture  of  a  store  in  Las  Vegas 
which  this  occurred  to. 

Mr.  Brett :     That  is  stated  in  the  next  part.  [294] 

Mr.  Weisz:     Oh,  I  am  sorry. 

Continuing  with  the  deposition: 

''Then  the  change  in  pressures,  at  least  of  this 
type,  the  1.5  millibar  type,  will  not  cause  damage 
where  pressure  can  be  equalized,  where  a  building 
has  this  breathing  space  you  mentioned? 

A.  We  have  recorded  higher  pressures  on  the 
outside  of  buildings,  and  have  done  no  damage 
where  the  building  has  been  opened. 

Q.  So  the  net  effect  then,  with  the  Las  Vegas 
windows,  was  a  thirty-five-mile-an-hour  mnd  blow- 
ing from  the  inside?  A.     Right. 

Q.  Now,  w4th  a  jjressure  of  0.35  millibars,  could 
you  translate  that  to  pounds  per  square  inch  and/or 
into  wind  effect? 

A.  0.35  would  be  twelve  miles  per  hour  wind 
effect.  Wait  a  minute,  now.  You're  reading  milli- 
bars and  I'm  reading  pounds  per  square  foot. 
(Doctor  computes)  0.35,  that's  .75  pounds  per 
square  foot,  and  a  .75  pound  per  square  foot  is 
about  eighteen  miles  per  hour." 

Mr.  Weisz:  At  this  point  I  stated  there  w^as 
nothing  further,  and  after  recess  we  continued  with 
cross-examination  by  Mr.  Brett:  [295] 
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' '  Cross-Examination 
By  Mr.  Brett: 

Q.  Now,  as  I  understand  it,  Dr.  Cox,  your  duties 
in  connection  with  these  nuclear  detonations  at  the 
Nevada  Proving  Grounds  have  been  the  endeavor, 
to  the  best  of  your  al^ility,  from  your  training  and 
from  such  information  as  had  theretofore  been 
collected  and  reduced  either  to  reports,  or  Govern- 
ment records,  or  private  records,  or  texts,  as  to 
what  results  had  occurred  in  connection  with  other 
operations  in  which  force  had  been  produced  by 
explosive  means,  and  by  using  weather  data  and 
other  tests  such  as  balloons,  which  were  allowed  to 
escape  up  into  the  air  as  far  as  they  would  go,  to 
endeavor  to  predict  mth  such  accuracy  as  you  could, 
the  probable  density  of  the  force  that  would  follow 
this  nuclear  detonation,  and  the  area  within  which 
that  force  Avould  operate,  is  that  correct? 

A.     Correct." 

Mr.  Weisz:     I  interjected  at  that  point: 

'Must  one  second;  I  just  want  to  clear  up  the 
word  'density.'  You  probably  mean  magnitude — if 
that  is  the  meaning  you  have  in  mind. 

"The  Witness:  Density  of  force.  I  don't  know 
quite  what  it  means." 

Mr.  Brett:  And  I  said,  "I  was  referring  to  the 
force."  [296]  | 

Mr.  Weisz:  And  I  stated,  "We  all  miderstand, 
and  I  will  stipulate  that  density  means  magnitude." 

Mr.  Brett :     I  might  say  parenthetically,  I  looked 
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it  up  in  Webster's  big  dictionary,  and  it  refers  to  it 

as  ' '  density  of  force. ' '  It  probably  doesn  't  make  any 

difference.    At  any   rate,  we  meant  the   effect   of 

force. 

'^Q.  I  know  nothing  at  all  about  nuclear 
weapons,  and  it's  been  a  long  time  since  I  studied 
physics,  but  reduced  to  some  form  of  simplicity, 
with  the  nuclear  detonation  or  explosion  of  dyna- 
mite, or  some  greater  force,  or  in  between  dynamite 
and  a  nuclear  detonation,  you  are  starting  a  physical 
force  that  tends  at  first  to  go  away  from  the  point 
of  explosion  and  tries  to  escape,  is  that  right"? 
A.  The  energy  is  moving  outward. 
Q.  And  as  you  stated,  the  original  impetus 
I  would  be  in  a  spherical  form.  In  other  words,  it 
i   starts  from  a  central  point  and  goes  in  all  dii'ec- 

tions  ?  A.     Yes. 

I  Q.  One  form  of  change  of  that  direction  would 
be  that  if  it  strikes  some  counter-force  that  would 
tend  to  deflect  it  from  the  point  where  it  strikes 

something" 

!       Mr.  Brett:    "is  that  right?" 

And  the  answer  is,  "Yes."  [297] 
Mr.  AVeisz:     Oh,  I  thought  it  was  a  misprint.    I 
guess  I  didn't  read  that  question  correctly. 
I       Mr.  Brett:     You  did  not  complete  the  question, 
Mr.  Weisz.   Do  you  want  to  read  it  again? 
Mr.  Weisz  (Reading)  : 

"Q.     One  form  of  change  of  that  direction  would 

:  be  that  if  it  strikes  some  counter- force  that  would 

tend  to  deflect  it  from  the  point  where  it  strikes 
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something,  is  that  right "?  A.     Yes. 

Q.  Then,  another  element  that  would,  or  could 
affect  an  explosive  force  caused  by  a  detonation, 
either  dynamite  or  TNT  or  a  nuclear  force,  would 
be  certain  factors  of  the  elements;  by  that  I  mean, 
that  if  you  had  the  same  explosion,  that  is,  as  far 
as  the  amount  of  force  that  was  originally  pro- 
duced, and  you  had  a  relatively  static  atmospheric 
condition,  no  wind  blowing,  no  moisture,  and  then 
had  identically  the  same  thing  but  a  stiff  wind 
blowing  in  a  particular  direction,  or  with  precipi- 
tation of  moisture,  there  would  be  a  variance  *? 

A.  Moisture  causes  absolutely  trivial  differences ; 
wind  and  temperature  are  the  two  elements  that 
do  make  a  difference. 

Q.  Although  you  had  your  first  immediate  [298] 
experience  in  predicting  what  would  occur  in  con- 
nection with  these  detonations,  and  insofar  as  the 
Nevada  Proving  Grounds  are  concerned,  during  the 
series  of  October  and  November,  1951,  the  Govern- 
ment had  conducted  previous  tests  and  they  had 
accumulated,  and  there  were  made  availal>le  to  you 
some  of  the  results  of  that  test,  is  not  that  true  ? 

A.  There  had  been  one  series  here  in  Nevada 
in  the  spring  of  that  year,  January  and  February, 
and  I  had  available  what  data  there  was.  No  meas- 
urements of  pressures  off  the  proving  ground  were 
made,  so  I  had  no  recent  basis  for  my  experiments. 
I  had  actually  gone  in  1946  to  a  series  of  explosions 
at  Arco,  Idaho,  where  the  Navy  had  set  off  half- 
million  pound  charges  of  TNT ;  then  I  had  gone  to 
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Helgoland  in  Germany  to  work  on  an  explosion 
there  when  the  British  set  off  some  five  thousand 
tons;  the  British  blew  up  Helgoland  Islands.  There 
were  measurements  made  on  those  two  sets.  No 
measurements  were  made  outside  of  the  proving 
grounds  during  the  January  and  February  series. 

Q.  Enough  had  occurred,  however,  that  it  was 
rather  well  known  that  weather  conditions  would 
directly  affect  the  results  both  at  the  immediate 
surroundings  of  the  test  and  also  some  distance 
from  the  test;  isn't  that  true?  [299] 

A.  The  effects  are  more  pronounced  at  close  dis- 
tance than  they  are  at  some  distance  from  the  test. 

Q.  And  is  it  not  also  true  that,  as  stated  in  the 
published  report  of  the  Atomic  Energy  Commission, 
entitled  Assuring  Public  Safety  in  Continental 
Weapons  Tests,  the  accuracy  in  forecasting  the  di- 
rection and  velocity  of  the  Avind  is  particularly  diffi- 
cult at  the  ground  surface  in  a  momitain-surrounded 
valley  such  as  the  Nevada  Proving  Ground? 

A.  I  think  the  particular  difficulty  arises  from 
the  lack  of  statistical  information  in  that  the 
weather  service  has  run  there  but  a  very  short 
period  during  each  of  these  test  series ;  we  have  no 
continuing  weather  station  there,  so  that  the  fore- 
casters they  have  are  not  trained  in  what  we  call 
climatology.  They  are  not  familiar  with  the  par- 
ticular variances  of  the  wind  that  occur  in  that 
particular  area. 

Q.  Did  you  not  also  learn,  as  reported  on  paga 
97  of  that  report,  that  in  the  area  where  these  tests 


288  Bartholomae  Corporation  vs. 

(Deposition  of  Dr.  Everett  Cox.) 

were  made,  the  winds  might  circle  the  compass  in  a 

very  few  minutes? 

A.  No.  Not  in  a  very  few  minutes  unless  we 
have  a — shall  we  call  it  an  absolute  calm  [300] 
breeze,  where  the  gauge  is  not  indicating  more  than 
one  mile  per  hour  and  the  air  flows  a  little  bit  from 
here  to  there.  I  mean,  it  is  not  what  one  would 
regard  as  wind  at  all." 

The  Court :    We  will  take  a  five-minute  recess. 

(Recess.) 

Mr.  Brett  (Reading)  : 

"Q.  Well,  then  where  it  states  in  the  report  that 
accuracy  in  forecasting  the  direction  and  velocity 
of  the  wind  is  particularly  difficult  in  the  moun- 
tain-surrounded valley  where  the  detonations  occur, 
since  the  winds  may  circle  the  compass  in  a  few 
minutes,  you  don't  agree? 

A.  Neither  can  I  completely  disagree.  These  are 
called  drainage  winds;  the  winds'  magnitude  may 
]:»e  two  miles  per  hour  as  the  air  mass  comes  drifting 
down  from  a  hill — these  are  winds  of  no  conse- 
quence; these  are  drainage  vdnds.  In  an  absolute 
calm  it  is  difficult  to  forecast  which  way  the  gauge 
will  point. 

Q.  Did  you  not  find  that  these  conditions  which 
were  enumerated  directly  affect  any  pressures — at 
some  distance  from  the  proving  ground?  Would 
precipitation  ? 

A.    Blast  effects,  no.  [301] 

Q.     Cloud  cover?  A.     No,  not  as  such. 
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Q.     Temperature?  A.    Yes. 

Q.     Temperature  inversions? 

A.     That's  the  same  as  temperature. 

Q.     And  wind  directions?  A.    Yes. 

Q.    Wind  velocities?  A.    Yes. 

Q.  Are  you  familiar  with  the  location  of  the 
property  that  is  involved  in  this  particular  litiga- 
tion ? 

A.  Only  to  the  extent  that  I  have  been  told  it  is 
approximately  a  hundred  miles  due  north,  a  hun- 
dred fifty  miles  due  north. 

Q.     Do  you  know  where  the  town  of  Eureka  is? 

A.  I  have  seen  it  on  the  maps.  I've  never  been 
there. 

Q.  This  property  is  al)out  ten  miles  east  and 
about  the  same  distance  south  of  the  town  of 
Eureka.  Now,  in  making  your  forecast  did  you  have 
any  facility  in  or  near  that  locality  to  aid  you  in 
forecasting?" 

Mr.  Weisz:  Then  there  is  an  interjection  by  my- 
self, "What  particular  time  are  you  talking  about 
now?"  [302] 

"(By  Mr.  Brett)  :  I'm  referring  to  October  and 
November,  1951. 

A.  There  is  a  standard  weather  station  in  Ely, 
and  I  believe  there's  a  standard — no,  special 
weather  station  put  up  in  Tonopah.  I'm  not  posi- 
tive. But  as  far  as  my  instruments  for  these  ozone 
signals,  the  nearest  I  had  were  St.  George  and 
Goldfield. 

Q.     Well,  you  know  enough  about  this  general 


290  Bartholomae  Corporation  vs. 

(Deposition  of  Dr.  Everett  Cox.) 
area  to  know  that  the  geology  in  the  sense  of  the 
nature  of  the  valleys  and  the  nature  of  the  moun- 
tains is  entirely  different  in  those  two  areas  from 
that  of  the  location  of  this  property,  don't  you, 
Doctor  ^ 

A.  I  would  so  judge.  I  mean,  the  terrain  varies 
Yevy  rapidly. 

Q.  Are  you  familiar  with  the  fact  that  St. 
George  is  in  a  wide  valley  ? 

A.  I  have  been  in  St.  George;  but  our  predic- 
tions in  St.  George,  based  on  our  minus-one-hour 
shot,  show  that  the  terrain,  to  the  best  of  our  knowl- 
edge, makes  insignificant  difference." 

Mr.  Brett:  Now,  I  move  to  strike  the  last  part 
of  that,  as  not  responsive  to  my  question. 

The  Court:     It  may  go  out. 

Are  you  sure  you  have  that  right  ?  Does  that  read 
right  ? 

That  doesn't  make  any  difference.  It  may  go 
out.  [303] 

Mr.  Weisz:  I  take  it  that  the  entire  answer  is 
going  out,  your  Honor,  as  not  responsive. 

''Q.  Doctor,  if  you  were  to  assmne,  as  a  fact, 
that  there  was  no  earthquake,  or  earth  disturbance, 
I'm  talking  about  surface  here,  and  there  was  heard 
this,  I  think  it's  a  sonic  reflection,  and  observed 
this  tremendous  force  of  wind,  as  a  tremendous 
A'elocity  of  force,  I'll  put  it  that  way,  against  these 
buildings,  that  was  to  shake  them,  and  that  occurred 
at  the  time  when  the  reports  disclosed  that  one  of 
these  nuclear  detonations  had  been  made,  can  you 
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think  of  any  reason  for  that  indication  of  excep- 
tional and  umisual  force  upon  these  buildings  other 
than  the  nuclear  detonation? 

A.  No.  My  only  query  there — from  talking  with 
people  in  such  a  place  as  St.  George  after  they,  too, 
have  observed  these  tremendous  forces  and  so 
forth — I  find  completely  utterly  fantastically  differ- 
ent stories;  and  that  is  the  reason  why  a  scientist 
relies  upon  measuring  equipment  rather  than  visual 
and  audil^le  and  imaginative  measurements. 

Q.  From  the  tests  has  it  been  disclosed  that  there 
is  a  very  considerable  vagary  of  the  effect  of  [304] 
these  nuclear  detonations  in  this,  that  in  one  direc- 
tion the  force  will  apparently  spend  itself  maybe 
in  a  distance  of  five  or  ten  miles  and  in  another 
direction  leapfrog  and  spend  itself  in  eighty  or  more 
miles?  A.     Yes. 

Q.  And  with  all  of  the  equipment  that  you  have 
had  to  date,  both  physical  and  material  equipment, 
and  technological  information,  such  as  you  have 
been  able  to  accumulate,  even  you,  as  one  of  the 
principal  experts  in  this  field,  could  not  prognosti- 
cate before  a  nuclear  detonation  in  what  direction 
it  would  spend  itself  in  ten  miles  and  in  what  direc- 
tion it  would  leapfrog,  could  you? 

A.  I  differ.  I  could  do  a  very  fine  job  with  re- 
spect to  the  low  level  signals  for  which  I  get  weather 
data;  on  the  high  level  ozonosphere  signals,  I  can 
only  guess  until  the  time  I  make  my  minus-one- 
hour  shot.  I  can  guess  from  statistics,  from  the 
tests  we  have  made. 
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Q.  And  you  have  found  that  the  results  force- 
wise  and  distaneewise  have  varied  materially  from 
time  to  time? 

A.  As  the  winds  have  varied  materially  from 
time  to  time.  [305] 

Q.  Is  it  not  true  that  as  recently  as  1953,  the 
effects  of  one  of  3^our  nuclear  detonations  produced 
noticeable  and  distinct  sound  effects  at  Cedar  City 
in  Utah,  some  hundred  seventy-five  miles  from  the 
proving  grounds?  A.     Correct. 

Q.  Isn't  it  a  fact,  Doctor,  that  so  far  as  you 
know,  at  least,  the  very  intent  and  purpose  of  these 
tests,  including  the  ones  made  in  October  and  No- 
vember, 1951,  was  to  gain  further  information  and 
to  find  out  how  far  the  effect  of  these  detonations 
could  be  traced  and  to  what  extent,  if  any,  the  force 
that  would  result  from  them  would  cause  damage? 

A.  In  a  sense,  yes.  The  Military,  who  would 
be  users  of  atomic  weapons,  if  required,  are  very 
much  interested  in  what  they  refer  to  as  militarily 
significant  effects — what  types  of  pressures  are  re- 
quired to  really  wreck  buildings.  They  are  not  at 
all  interested  in  trivial  pressures  such  as  those  that 
would  crack  plaster  or  suck  out  windows. 

Q.  What  they  are  trying  to  find  out  is,  by  using 
varying  degrees  of  nuclear  force  under  various  con- 
ditions, what  results  would  be  produced,  is  that  not 
true  ? 

A.  Various  conditions — hardly ;  if  by  that  [306] 
you  mean  whether  a  bomb  is  burst  a  hundred  feet 
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off  the  ground,  or  two  thousand  feet  off  the  ground, 

then  they  are  interested;" 

Mr.  Brett :  And  I  note,  your  Honor,  that  appar- 
ently the  reporter  has  emphasized  the  word  ''are"; 
at  least  it  is  underlined  in  the  text. 

''but  as  far  as  varied  conditions — they  are 

also  interested  in  what  happens  over  different  types 
of  terrain  within  the  test  site;  these  measurements 
of  which  you  are  speaking  are  made  within  a  matter 
of  four  miles  at  the  most,  from  the  point  of  detona- 
tion. 

Q.  But  they  are  also  taking  information  to  the 
extent  that  they  can  get  it  to  beyond  four  miles, 
aren't  they^ 

A.  The  test  organization  is,  in  helping  me  im- 
prove my  prediction  system,  yes. 

Q.  Now,  was  there  discretion  vested  in  you 
insofar  as  your  activities  are  concerned  to  this 
extent,  that  if  you  found  that  some  isolated  farm 
or  ranch  setup  or  some  community  setup  might 
possibly  be  affected,  that  you  could  change  the  type 
and  character  of  the  detonation  so  as  to  avoid  it? 

A.  My  function  is  Ad^'iser  to  the  Test  ^lanager 
or  Test  Director;  and  when  I  either  compute  that 
pressures  would  be  high" [307] 

Mr.  Brett :  I  will  have  to  go  back.  I  see  there  is 
an  insert  at  that  point. 

"A.  My  function  is  Adviser  to  the  Test  Manager 
or  Test  Director;  and  when  I  either  compute  from 
the  forecast  that  pressures  would  l^e  high,  or  we 
measure  them  as  high  on  our  advance  TNT  shot, 


294  Bartholomae  Corporation  vs. 

(Deposition  of  Dr.  Everett  Cox.) 
I  ad\'ise  the  Test  Manager,  and  then  it  is  his  de- 
cision as  to  whether  we  go  ahead  and  shoot,  or 
whether  we  postpone.  We  can't  change  weather 
condition;  we  can't  change  the  conditions  of  the 
test,  except  by  dehxy. 

Q.  As  far  as  you  are  concerned,  you  personally 
had  no  discretion;  you  made  reports  and  they  are 
used  one  way  or  the  other"? 

K.  I  make  reports — if  I  say  the  pressures  will 
l)e  such  and  such  a  size,  he  usually  inquires  whether 
that  will  or  will  not  be  damaging. 

Q.  I  have  a  note  in  my  notes  in  connection  with 
your  prediction  of  Aveather  forecasts,  something  in 
reference  to  inhalnted  localities.  Will  you  tell  me 
what  you  said  with  regard  to  that  ? 

A.  Yes,  sir.  In  August  and  through  the  test 
series  of  1951  there  were  eight  of  these  micro- 
barographs  available  in  the  country.  I  borrowed  all 
eight,  and  I  needed  to  use  discretion  in  placing  [308] 
the  eight  instruments  to  the  l3est  of  my  ability  to 
give  maximum  protection  to  the  greatest  number 
of  people.  I  was  not  able,  mth  the  eight  instru- 
ments, to  place  an  instrument  at  every  farm  house, 
ranch,  that  might  be  within  the  zone  of  receiving 
these  pressures.  I  had  to  decide  where  I  would 
place  them  to  get  the  maximum  protection  for  the 
maximiun  number  of  people. 

Q.  Then  in  connection  to  your  reference  to  in- 
habited localities,  you  weren't  referring  to  isolated 
ranches  or  farm  houses  but  to  a  community  of  a 
number  of  people?  A.     Right. 
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Q.  I  believe  you  said  also  that  of  those  eight 
instruments,  a  substantial  portion  were  within  the 
proving  ground  itself? 

A.  No,  none  were  in  that  area;  the  nearest  was 
at  Indian  Springs,  which  is  on  the  edge  of  the 
proving  ground ; ' ' 

Mr.  Brett :  Your  Honor,  may  I  step  down  to  the 
board?  I  want  to  point  these  out,  because  one  of 
the  things  I  will  later  want  to  bring  to  your  Honor's 
attention  is  that  there  was  no  one  of  these  micro- 
barographs  that  was  placed  to  the  north,  northeast, 
or  northw^est,  even  in  near  line  to  this  prop- 
erty. [309] 

''A.  No,  none  were  in  that  area;  the  nearest  was 
at  Indian  Si)rings,  which  is  on  the  edge  of  the 
proving  ground;" 

I  believe  I  have  a  map  here. 

Indian  Springs,  your  Honor,  as  will  be  disclosed 
'  by  Plaintiff's  Exhibit  No.  1,  is  on  the  south  bound- 
ary of  the  proving  ground,  immediately  adjacent  to 
'  it,  and  just  north  and  west  of  Las  Vegas. 

' '  one  instrument  was  there  at  Indian  Springs ; 

one  at  Beatty;" 

Beatty,  as  indicated  on  Plaintiff's  Exhilnt  No.  1, 
is  to  the  west  of  Indian  Springs  and  slightly  north, 
j  right  near  the  California  border.  In  fact,  it  is  right 
at  the  California  border. 

''one  at  Goldfield;" 

Goldfield,  as  shown  on  Plaintiff's  Exhibit  No.  1, 
is  north  and  west  of  Beatty,  about  on  a  line  with 
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Tonopah,  Nevada,  and  not  far  from  the  California 

line. 

' '  one  in  Las  Vegas ; ' ' 

I  think  the  court  can  take  judicial  notice  of  that, 
and  I  won't  mention  where  Las  Vegas  is. 

''one     in      Henderson;      one      in     Boulder 

City" 

all  of  which  are  close  together  in  the  Las  Vegas 
area,  as  shown  by  Plaintiff's  Exhibit  No.  1. 

—''one  in  Caliente" [310] 

which  is  east  and  north  of  Las  Vegas  and  just  east- 
erly of  the  proving  ground. 

"and  one  in  St.  George" 

which  is  north  and  east  of  Las  Vegas,  just  east  of 
the  proving  ground,  but  over  in  Utah. 

"In  each  instance  they  were  in  communities. 

Q.  Now,  if  I  have  understood  your  direct  exam- 
ination correctly,  approximately  an  hour,  sometimes 
varying,  as  you  stated,  so  it  would  only  be  half  an 
hour  and  sometimes  an  hour,  sometimes  an  hour 
and  a  half,  but  usually  an  hour  before  the  detona- 
tion of  the  nuclear  detonation,  you  would,  in  effect, 
conduct  a  pilot  experiment  with  much  lesser  force? 

A.     Much. 

Q.  In  other  words,  when  you  stated  that  you 
would  conduct  it  with  one  ton — was  it  one  ton? 

A.    Yes. 

Q.  That  would  be  very  substantially  different 
than  the  force  you  were  going  to  use  in  the  test, 
wouldn't  it? 

A.     Than  the  energy  that  is  going  to  be  released. 
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Q.  Now,  you  did  find,  not  only  from  your  own 
personal  experiences  Ijut  from  your  studies  of  the 
experiences  of  others,  which  were  made  available 
to  you,  that  there  were  times  when  there  could  be 
very  considerable  changes  in  the  weather  conditions 
in  that  [311]  hour's  period,  is  that  not  correct? 

A.  A  rather  substantial  change,  yes.  It  is  not 
constant;  there  were  days  when  we  observed  very 
little  change,  and  there  are  days  when  we  have 
observed  maximum  change,  which  is  rather  sub- 
stantial." 

Mr.  Weisz :  At  this  point,  your  Honor,  Mr.  Brett 
asked  the  court  reporter  to  find  a  question  that  he 
had  marked  by  the  reporter,  and  the  reporter  read 
that  question  as  follows: 

''And  a  difference  between  prediction  and  yield 
of  ten  per  cent,  being  ten  per  cent  greater  yield, 
what  would  the  effect  be  when  scaled?" 

Mr.  Brett :  That  was  one  of  Mr.  Weisz'  questions 
on  direct  examination  which  the  reporter  read. 

Mr.  Weisz:  That  is  right.  If  the  court  will  re- 
call, I  had  asked  the  witness  concerning  the  ac- 
curacy of  scaling  out  in  the  estimated  yield.  He  had 
stated  that  the  predictions  of  the  laboratory  were 
within  ten  per  cent  of  being  correct  as  to  yield  from 
the  devices  during  that  period,  and  then  I  asked 
him  what  would  be  the  effect  of  the  scaling  when 
the  ten  per  cent  came  to  three  per  cent. 

Now,  Mr.  Brett  asks: 

"Now,  tell  me  what  you  mean.  What  was  the 
ten  per  cent  you  were  referring  to  ? 
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A.  Tlie  ten  per  cent  referred  to  there  dealt  with 
the  accuracy  of  the  Los  Alamos  prediction,  in  [312] 
advance  of  the  experiment;  the  difference  between 
their  prediction  of  what  the  yield  would  be  and 
the  actual  yield  as  measured  at  the  time  of  the  shot. 

Q.  By  3^ield,  are  you  referring  to  the  amount  of 
energy  ? 

A.     The  amount  of  energy  released. 

Q.     Is  energy  the  same  as  force  ? 

A.  No,  energy  and  force  are  not  the  same.  Those 
are  both  scientific  terms  with  very  precise  defini- 
tions. 

Q.  Then,  in  other  words,  when  you  were  re- 
ferring to  yield  in  answer  to  Mr.  Weisz'  question, 
you  were  not  referring  to  the  amount  of  force  that 
would  be  met  by  any  object  that  came  in  the  path 
of  this  energy  that  was  released  from  the  nuclear 
explosion  ? 

A.  The  two  are  very  closely  related.  We  ordi- 
narily express  the  yield  of  a  weapon  or  device  in 
terms  of  the  equivalent  number  of  tons  or  thousands 
of  tons  of  TNT.  When  we  speak  of  a  nominal! 
atomic  bomb,  we  refer  to  an  explosion  that  has  the 
equivalence  of  twenty  thousand  tons  of  TNT,  and  I 
that  is  the  yield ;  the  energy  released  by  the  nuclear 
device  is  the  same  as  the  energy  that  would  be  re- 
leased by  twenty  thousand  tons  of  TNT.  [313] 

Q.  Now,  then,  as  I  understand  it,  when  you  an- 
swered Mr.  Weisz'  question  that  the  notary  marked, 
you  were  applying  your  experience  by  obtaining 
and  reducing  to  measurement  of  the  energy  yield 
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that  had  actually  been  developed  after  a  nuclear 
detonation  as  compared  with  that  which  you  had 
prophesied  would  be  developed  was  within  a  ratio 
of  some  ten  per  cent? 

A.  The  actual  yield  never  exceeded  the  predicted 
yield  by  ten  per  cent. 

Q.  What  did  you  mean  when  you  said  when 
scaled  that  would  be  reduced  to  three  per  cent? 

A.  I  shoot  my  one-ton  charge.  I  make  measure- 
ments. Then,  having  been  told  what  the  energy 
release  of  the  nuclear  device  will  be,  within  ten 
per  cent  accuracy,  the  way  it  affects  my  scaling  up 
of  the  data  is  only  by  three  per  cent,  since  the 
scaling  factor  I  use  is  related  to  the  ratio  of  the 
cube  roots  of  the  energies  released.  If  the  predicted 
nuclear  yield  is  accurate  to  within  ten  per  cent,  then 
my  predicted  pressures,  based  on  weather  remain- 
ing constant,  would  be  accurate  within  three  per 
cent. 

Q.  Now,  you  used  the  term  'focus'  as  part  of 
your  direct  testimony  and  you  also  illustrated  it, 
or  referred  to  illustrations  of  it,  I  1)elieve,  in  this 
memorandum,  that  has  been  marked  Exhibit  B 
for  [314]  identification.  Am  I  correct  in  inter- 
preting and  understanding  your  testimony  that  what 
had  occurred  was  this :  after  the  force  of  energy  had 
left  the  starting  point,  it  would  come  down  to  some 
poini;,  and  then  start  again  and  come  down  to  an- 
other point?   Is  that  what  you  meant  by  focusing? 

A.  The  focus  is  the  original  concentration,  and 
then  repeated  concentration.    In  other  Avords,  the 
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lines  that  would  contain  the  energy  open  up  with 
altitude  and  then  close  in  as  they  return  to  the 
ground,  so  that  instead  of  finding  a  decrease  of 
energy  with  distance,  we  find  a  decrease  in  the  air 
and  an  increase  on  striking  the  ground. 

Q.  This  energy  is  affected,  I  suppose,  like  other 
forces,  by  gravity,  isn't  that  true? 

A.     Not  in  the  slightest. 

Q.     How  does  it  happen  to  come  down? 

A.  It  is  bent  down  by  the  winds  and  the  tem- 
perature which  can  be  greater  at  altitudes  than  on 
the  ground.  So  the  top  part  of  the  sound  travels 
faster  than  the  bottom.  Therefore  it  bends  over 
and  comes  down  in  a  bunch. 

Q.  In  other  words,  if  there  is  no  adverse  weather 
condition,  they  just  continue  on  in  a  straight  line 
until  they  dissipate?  [315]  A.     That's  right. 

Q.  How  are  you  able  to  tell  where  one  of  these 
focuses  would  end  and  another  begin? 

A.  By  mathematical  computation  from  the 
weather  data  and  known  laws  of  physics,  as  far  as 
the  behavior  of  sound  propagation  is  concerned. 

Q.  You  don't  have  to  have  any  station,  then, 
on  the  ground  or  at  some  other  place  in  order  to  re- 
establish the  point  at  which  the  first  focus  ended 
and  the  next  focus  began  ? 

A.  I  can  compute  this  from  the  weather  data, 
but  it  is  very  nice  to  confirm  it  with  instruments. 
Complexity  and  size  of  these  instruments  nearly 
prohibits  the  moving  of  them,  so  before  the  test 
series  begins  I  have   to  locate  my  stations.    The 
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I  weather  puts  these  focal  points  where  it  desires; 
'  if  a  focus  hits  my  station  I  have  data ;  if  it  doesn  't, 
I  have  no  data. 

Q.     Is  it  true,  Doctor,  that  the  experiments  which 
were  conducted  between  October  22,  1951,  and  No- 
vember  5,    1951,   consisted   in   part   of   detonating 
weapons  containing  fissionable  and  radioactive  ma- 
terial with  the  intent  of  creating  and  causing  blast 
waves  or  air  shock  waves,  which  would  reach  into 
and  bounce  or  rebound  from  atmospheric  air  [316] 
I  elevations  which  surround  the  earth,  and  which  are 
i  defined  as  the  troposphere,  an  air  mass  layer  within 
j  the  area  from  the  earth's  surface  to  an  elevation 
i  of  six  miles;  the  ozonosphere,  an  air  mass  ]a3^er 
between    twenty-five    and    forty    miles    above    the 
j  earth's  surface,  and  the  ionosphere,   an  air  mass 
layer  fifty  or  more  miles  above  the  earth? 
j      A.     My  answer  to  that  would  be  no;  that  was 
'  not  at  all  the  purpose  of  any  of  these  tests.   When 
an  explosion  is  conducted,  blast  waves  are  going  to 
leave  and  go  where  the  weather  takes  them,  so  in 
no  sense  could  that  statement  be  regarded  as  the 
purpose  of  the  test. 

Q.    What  is  the  intent  and  purpose,  then,  of  the 
experiment? 

A.     The  intent  and  purpose  of  the  experiments 
conducted  at  the  Nevada  test  site  are  improvements 
of  fission  weapons. 
Q.    Well,  let's  take  it  in  parts.  Wasn't  the  intent 

and  purpose  of  the " 

Mr.  Weisz:     At  that  point  I  interjected  to  say: 
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'*  We  have  got  Dr.  Graves,  who  occupies  a  higher 
position  with  the  Commission.  I'm  not  going  to 
object,  but  I  actually  think  he  can  answer  your 
question "  [317] 

This  is  still  by  Mr.  Brett : 

''I  would  like  to  ask  the  question. 

Is  it  or  is  it  not  true  that  the  experiments  were 
conducted  with  the  intent  and  purpose  of  creating 
and  causing  blast  waves  and  air  shock  waves?" 

Mr.  Weisz :     By  myself : 

"I  will  object  to  that  question." 

I  withdraw  the  objection. 

"A.  No  explosion  can  be  conducted  without 
creating  an  air  shock  wave. 

Q.  In  other  words,  that  was  the  purpose,  to' 
create  whatever  would  occur  in  the  way  of  a  blast 
wave  and  air  shock  waves?" 

Mr.  Weisz:     By  myself: 

''I'm  going  to  object  as  completely  argumentative 
and  as  merely  going  over  ground  that  has  been  pre- 
viously covered." 

I  would  like  to  press  that  objection,  your  Honor. 

The  Court:  Objection  sustained.  It  has  been 
asked  and  answered.  He  just  got  through  answer- 
ing that  question. 

Mr.  Brett :  Well,  it  is  true,  but  I  had  him  elabo- 
rate on  the  answer.  It  is  cross-examination.  I  don't 
say  he  was  evasive,  but  I  would  certainly  say  thati 
he  was  engaged  in  a  lot  of  tautology.  In  otheii 
words,  he  was  saying,  "Yes,  [318]  we  do  the  thing 
for  a  certain  purpose,  but  we  do  not  do  it  for  th(i 
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purpose  of  shock  wave,  but  you  can't  do  it  without 
the  shock  wave."   I  think  it  is  proper  cross-exami- 
nation, but  your  Honor  has  ruled. 

The  Court:  Of  course,  it  is  argumentative.  A 
simple  way  to  say  it  is,  if  a  man  is  going  to  take 
a  shot  at  a  deer,  "Do  you  shoot  to  make  a  noise?" 
Well,  you  have  to  shoot  to  make  a  noise.  It  does 
happen  to  make  a  noise  after  he  shoots,  but  that 
isn't  the  purpose  of  his  making  the  shot. 

Mr.  Brett:  Well,  that  is  true,  your  Honor,  and 
of  course  I  am  not  bound  by  this  Government  testi- 
mony introduced  ])efore  the  court.  We  liaAe  an 
article  published  hy  the  Atomic  Energy  Commis- 
sion, which  would  be  carefully  considered,  and  he 
makes  the  direct  statement  that  the  primary  and 
efficient  thing  with  which  they  are  concerned  is  the 
sound  wave  and  effect. 

Mr.  Weisz:  If  counsel  feels  so  strong  about  it, 
I  will  mthdraw  the  objection.  The  answer  may  ])e 
informative. 

The  Court :     Sustained.   It  is  argumentative. 

"Q.  Isn't  it  a  fact,  doctor,  that  the  principal  ele- 
ment of  these  nuclear  detonations  is  the  shock  wave  ? 

A.  There  are  several  elements  of  interest  to  the 
Military,  as  far  as  weaponry  is  concerned,  and  the 
blast  wave   is  certainly  one   of  those   phenomena. 

"Q.  You  haven't  answered.  Isn't  it  the  principal 
element  of  the  test'? 

"A.  Not  if  you  want  to  set  fire  to  something. 
If  you  want  to  start  a  fire  to  something,  then  the 
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thermal  radiation  would  be  the  principal  in  that 

case. 

Q.  Is  it  or  is  it  not  true  that  the  times  these 
experiments  were  conducted  at  the  Nevada  Proving 
Grounds  between  October  22nd  and  November  5th, 
1951,  that  you  and  the  others  who  were  conducting 
the  experiments  knew  that  the  shock  waves  which 
could  be  created  from  those  detonations  were 
capable  of  erraticable  and  uncontrollable  destruc- 
tion and  property  damage? 

A.  Nearby  the  test^ — nearby  the  site  of  the  ex- 
plosion, yes. 

Q.  Is  it  not  true  that  you  knew  at  that  time  that 
it  was  capable  of  such  destruction  for  a  distance  of 
several  hundred  miles  ? 

A.  No.  In  fact,  previous  experience  had  indi- 
cated quite  the  contrary.  Damage  had  been  done 
in  Las  Yegas  during  the  previous  test  series,  and 
that  is  a  distance  of  about  seventy-five  miles,  which 
is  not  one  or  two  hundred  miles. 

Q.  Is  it  or  is  it  not  true  that  the  experiments 
conducted  [320]  during  the  October  and  November, 
1951,  series  at  the  Nevada  Proving  Grounds  were 
made,  in  part,  with  the  intention  and  for  the  pur- 
pose of  determining  how  far  and  to  what  extent 
and  in  what  manner  damage  and  destruction  would 
be  caused  from  the  forces  which  were  released 
thereby?" 

Mr.  Weisz:  At  that  time,  I  objected  ''as  asked 
and  answered  on  several  occasions." 

Mr.  Brett:     I  think  in  that  instance  the  objection 
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is  good  and  although  there  is  an  answer,  I  do  not 

ask  that  the  question  stand. 

Mr.  Weisz: 

''Q.  Was  there  any  effort  made  in  your  conduct- 
ing of  the  tests  to  limit  or  control  the  distance 
within  which  such  damage  might  occur? 

A.  Certainl}^  The  particular  experiments  that 
are  conducted  at  the  test  site  are  very  much  limited 
by  the  Los  Alamos  laboratory,  and  as  such  it  very 
much  limits  the  distance  and  degree  of  damage  that 
could  be  done. 

Q.  Wasn't  the  only  limit  imposed  in  that  man- 
ner the  amount  of  nuclear  energy  that  you  would 
release  ? 

A.  That  w^as  not  the  only  one.  That  is,  of  course, 
very  important,  but  the  damage  done  to  locations 
off  the  test  site  is  dependent  on  weather  [321]  con- 
ditions, so  w^e  make  about  every  effort  possible  to 
know  in  advance  of  the  tests  what  the  weather 
conditions  are  so  that  we  do  limit  the  off-site  dam- 
age by  selecting  the  firing  time. 

Q.  Are  you  stating,  Doctor,  that  it  is  your  knowl- 
edge that  it  was  intended  in  those  tests  that  there 
be  no  effect  beyond  the  distance  of  a  certain  number 
of  miles'? 

A.  It  is  desired  that  there  be  no  damage  beyond 
a  certain  number  of  miles,  and  we  do  take  very 
elaborate  precautionary  measures  to  see  to  it  that 
no  real  significant  damage  is  done  outside  of  the 
test  site. 

Q.     Are  those  measures  of  a  classified  nature  ? 


306  Bartholomae  Corporation  vs, 

(Deposition  of  Dr.  Everett  Cox.) 

A.     No. 

Q.     What  are  they? 

A.  They  largely  deal  with  the  weather  data.  We 
obtain  the  weather  data  from  these  balloon  sound- 
ings and  attempt  to  calculate  from  that  information 
and  from  my  advance  shot  where  damage  might 
occur  and  how  serious  the  damage  might  be. 

'^By  Mr.  Brett:     That's  all." 

Mr.  Weisz :     And  then  Redirect,  by  myself : 

Redirect  Examination 

"Q.  Dr.  Cox,  during  the  shots  of  October  22, 
28,  30th  and  November  5,  1951,  can  you  tell  us 
whether  [322]  the  weather  forecasts  were  reason- 
ably accurate? 

A.  We  obtain  a  group  of  forecasts.  We  do  not 
operate  on  one  forecast  only ;  we  have  probably  four 
or  five  weather  forecasts  as  the  shot  time  ap- 
proaches ;  each  successive  forecast  is  better  than  the 
one  before,  so  that  the  one  on  which  we  do  fire  the 
shot  is  the  last  forecast  and,  therefore,  certainly 
reasonably  accurate. 

Q.  By  reasonably  accurate,  what  do  you  mean? 
I  asked  you  the  question ;  now  I  ask  you  to  explain 
the  answer.   What  is  'reasonably  accurate'? 

A.  A  forecast  consists  of  thirty  or  forty  pieces 
of  data:  the  Avind  speed,  the  wind  direction,  and 
temperature  at  essentially  every  one,  two,  and  five 
thousand  foot  elevation  from  gTound  to  50,000  feet ; 
it  is  not  uncommon  at  all  for  the  forecaster  to  miss 
his  forecast  by  perhaps  ten  miles  per  hour  in  speed 
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or  fifteen  degrees  in  direction  at  any  one  of  several 
elevations.  As  the  zero  hour  approaches,  he  is  using 
more  up-to-date  information  from  balloons  just  re- 
leased, so  that  his  forecasts  get  better  still.  A  miss 
of  only  ten  miles  an  hour  or  fifteen  degrees  is  still 
considered  very  good." 

Mr.  Weisz:  At  which  time  both  counsel  stated 
that  they  had  nothing  further.  [323] 

At  this  juncture,  your  Honor,  I  would  like  to  offer 
for  identification,  as  we  did  with  the  previous 
depositions,  the  depositions  of  Dr.  Graves,  General 
Fields  and  Dr.  Cox,  for  identification  only,  as  De- 
fendant's Exhibits  A,  B  and  C,  in  that  order.  Dr. 
Graves'  deposition  would  ])e  Exhibit  A,  General 
Fields'  deposition  would  be  Exhibit  B  and  Dr. 
Cox's  Exhibit  C,  for  identification  only. 

Mr.  Brett:  What  will  those  be,  for  my  notes? 
What  are  they  designated? 

The  Clerk:     Graves,  A;  Fields,  B;  Cox,  C. 

The  Court:  They  will  be  marked  and  I  assume 
that  the  same  stipulation  is  made  that  you  had  in 
the  case  of  the  other  ones,  that  although  they  are 
not  in  evidence  and  only  marked  for  identification, 
the  court  may  refer  to  them  in  lieu  of  the  record. 

Mr.  Brett:  That  is  so  stipulated.  That  is  the 
purpose  of  it,  your  Honor. 

Mr.  Weisz:    Yes. 

In  addition  to  that,  your  Honor,  I  would  like  to 
offer  in  evidence 

Mr.  Brett:     The  chart  in  the  ])ack  of  the  Cox 
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deposition,  is  that  what  you  want?  I  mean  that 
abstract  ? 

Mr.  Weisz:  No.  I  think  as  an  exhibit  for  iden- 
tification that  would  be  sufficient  on  those,  but  with 
regard  to  General  Fields'  deposition  I  would  like 
to  offer  as  a  composite  [324]  the  exhibits  attached 
to  that,  being  marked  on  the  deposition  as  W-1, 
W-2,  W-3,  W-4,  W-6,  W-7,  W-8,  W-9  and  W-10,  as 
Defendant's  Exhibit  D. 

Mr.  Brett:     No  objection. 

The  Court:  Very  well.  They  will  be  received  as 
one  exhibit. 

(Said  documents,  so  offered  and  received  in 
evidence  were  marked  as  Defendant's  Exhibit 
D.) 

Mr.  Weisz:  They  are  actually  concerned  with 
one  course,  your  Honor,  and  therefore  I  offered 
them  as  one  exhibit. 

The  last  item  for  the  defense  is  the  deposition  of 
Mr.  Elmo  C.  Bruner. 

DEPOSITION  OF  ELMO  C.  BRUNER 

''Direct  Examination" 
By  myself : 

' '  Q.    Would  you  state  your  name,  please  ? 
A.     Elmo  C.  Bruner. 
Q.     And  your  address,  Mr.  Bruner? 
A.     My    business    address    is    903    North    Fifth 
Street,  Las  Vegas,  Nevada. 

Q.    And  what  is  your  business,  Mr.  Bruner? 
A.     Architect. 
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Q.  Could  you  give  us  a  brief  resume  of  your 
educational  background,  please? 

A.  I  graduated  from  Oklahoma  A  &  M  in  May, 
1931,  Bachelor  of  Science  and  Architecture,  and 
again  in  [325]  July,  1931,  Bachelor  of  Architecture ; 
the  difference  is  the  Bachelor  of  Science  degree  is 
an  engineering  degree ;  the  architecture  is  advanced 
architectural  design,  and  Oklahoma  A  &  M  is  an 
accredited  college,  recognized  by  Associate  Col- 
legiate Schools  of  Architecture. 

Q.  Are  you  licensed  as  an  architect  in  this  State, 
the  State  of  Nevada? 

A.     Yes,  the  States  of  Nevada  and  Arizona. 

Q.  And  have  you  been  engaged  in  architecture 
since  1931,  sir? 

A.     Yes,  and  building,  yes,  sir. 

Q.  What  is  the  immber  of  your  license  in  the 
State  of  Nevada?  A.     9. 

Q.     And  in  Arizona  ? 

A.  I  believe  it's  1357;  then  I  have  a  Nevada 
Engineer's  license. 

Q.     And  the  number  of  that,  please  ? 

A.     504. 

Q.  How  long  have  you  been  practicing  in  Ne- 
vada? A.     Since  April,  1947? 

Q.     In  architecture  and  constniction  ? 

A.     That's  right. 

Q.  Now,  Mr.  Bruner,  did  you  visit  the  Bartho- 
ilomae  [326]  Ranch  or  the  Fish  Creek  Ranch  near 
1  Eureka  at  any  time,  sir  ?  A.     Yes,  sir. 

Q.     Do  you  recall  approximately  when  that  was? 
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A.  It  was  in  1952,  in  the  spring  of  the  year;  I 
don't  remember  just  when,  either  April  or  May; 
I  could  look  in  my  notes;  I  don't  know  the  day  we 
were  actually  there 

''  (By  Mr.  Brett) :     I  have  a  note  of  April  23rd." 

Mr.  Brett:     23rd. 

Mr.  Weisz:    Yes. 

Mr.  Brett :    Yes. 

"The  Witness:  I  believe  it  was;  I  can  tell  you 
for  sure ;  it  was  the  day  we  had  the  test  up  here,  I 
think,  called  Operation  Bigshot;  we  went  to  that 
site — to  the  test,  and  then  went  on  to  Eureka  the 
same  day  and  spent  the  night  in  Eureka  and  went 
on  to  Fish  Creek  Ranch  the  next  day. 

"Q.  Can  you  tell  us  what  you  examined  at  that 
Bartholomae  Ranch? 

A.  We  went  through  all  the  buildings,  as  I  re- 
call ;  there  were  four  in  particular  in  which  the  own- 
ers were  pei-turbed  about  breaks  in  the  plaster. 

Q.  Did  you  examine  the  breaks  in  the  plaster 
in  those  buildings  ?  [327]  A.     Yes,  sir. 

Q.  Can  you  tell  us  what  type  buildings  they 
w^ere  ? 

A.  In  my  report,  if  I  recall,  I  made  a  note  that 
the  Imildings  were  well  built;  better  built  than  the 
average  farm  building.  They're  frame  buildings, 
rigid  asbestos  shingles  on  the  outside  with  plaster 
board,  16  x  48  inch  panels  on  the  studs  on  the  inside 
over  which  there  is  a  plaster  coat  that  appears  to 
be  hard  wall  plaster;  I  don't  believe  it's  fibered. 
It's  applied  in  the  usual  manner,   from  %  to   a 
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half  inch  thick,  the  final  coat  being  an  integral  color 

in  the  plaster;  that's  basically  what  they  are. 

Q.     This  is  for  all  four  of  the  buildings? 

A.     Yes. 

Q.  Can  you  tell  us  what  the  common  names  of 
these  buildings  are,  is  there  any  way  of  distin,guish- 
ing  them? 

A.  There  was  the  ranch  foreman's  house;  the 
bunkhouse;  Mr.  Bartholomae's  home,  when  he  was 
there,  and  the  other  one — I  could  look  back  in  my 
notes. 

Q.     Would  that  be  the  mess  hall? 

A.  Probably,  yes,  it  Avould  be;  we  were  in  the 
mess  hall. 

Q.  Did  you  see  cracks  in  these  buildings  in  the 
plaster?  [328]  A.     Yes,  sir. 

Q.  Can  you  describe  to  us  the  cracks  to  any 
extent  ? 

A.  Yes,  they  are  typical  average  plaster  cracks; 
the  bulk  of  them  appeared  along  lines  of  regular 
construction;  by  that  I  mean  they  appeared  on  the 
studs,  on  the  fire  block  and  in  the  regular  ])a7iel: 
as  a  general  rule  along  the  line  of  the  rock  lath 
itself,  on  the  16  x  48  inch  panels,  the  breaks  usually 
occurred  along  either  the  16  inch  line  of  the  i)l aster 
board  or  the  48  inch.  In  other  words,  we  could 
count  the  spacing  of  the  studs  between  breaks  in  the 
plaster;  the  cracks  usually  Averen't  Avide. 

Q.  Mr.  Bruner,  were  the  cracks  jagged  and  at 
irregular  angles? 
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A.  Usually  they  were  straight  lines;  there  were 
very  little  random  breaks,  there  were  a  few. 

Q.     Were  they  right-angle  cracks? 

A.  They  would  go  on  the  studs  where  the  button 
board  or  rock  lath — those  were  right-angle  breaks 
but  there  were  a  few  cracks  that  would  go  diag- 
onally along  the  wall;  there  was  some  evidence  of 
that  and  hard  experience  to  us  indicates  that  that 
occurs  only  when  there  is  a  poor  mix  of  plaster  or 
a  poor  adhesion  to  the  rock  lath.  [329] 

Q.  The  rock  lath  that  you  mentioned,  what  is 
that? 

A.  It's  plaster  board  papered  on  both  sides. 
Sometimes  there  are  perforation  holes  in  them, 
sometimes  there  isn't.  That's  of  no  particular  con- 
sequence to  me.  However,  there  is  a  controversy  as 
to  the  structural  values  of  these  holes.  The  plaster 
board  people  say  you  get  a  mechanical  key  where 
the  plaster  pushes  through  the  holes  and  goes  over 
behind  the  plaster  board,  it  holds  on.  But  the  other 
people,  in  turn,  say  no,  it's  better  to  depend  on  the 
adhesion  of  the  plaster  to  the  paper  because  if  you 
break  the  vacuum  the  plaster  will  break.  Now,  there 
are  two  types  of  paper;  the  plaster  board  is  sup- 
posed to  be  placed  with  the  right  side  out  at  all 
times  because  the  plaster  will  not  adhere  to  one  side 
of  the  rock  lath.  It's  put  on  in  the  interest  of 
economy;  the  adhesion  paper  costs  more  than  the 
slick  paper — if  the  mechanic  inadvertently  puts  the 
slick  side  out  there  will  be  no  adhesion  to  the  plaster 
at  that  point.  Now,  one  more  thing,  while  we're  on 
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the  plaster  board.  When  a  mechanic  installs  this 
plaster  board,   there   are   no   measurements   taken 
whatever;  they  apply  it  to  the  studs.  If  it  fits" 

Mr.  Brett:  At  that  point  I  move  to  strike  that 
as  a  [330]  conclusion  of  the  witness,  for  which  no 
foundation  had  been  laid.  I  make  the  same  motion. 

The  Court :     Read  that  again. 

Mr.  Brett:     He  added: 

''Now,  one  more  thing,  while  we're  on  the  plaster 
board.  When  a  mechanic  installs  this  plaster  board, 
there  are  no  measurements  taken  whatever;  they 
apply  it  to  the  studs.  If  it  fits" 

The  Court :     Read  the  question. 
Mr.  Weisz: 

"Q.  The  rock  lath  that  you  mentioned,  what  is 
that?" 

The  Court :     Now,  read  the  answer. 
Mr.  Brett: 

"Now,  one  more  thing" 

The  Court :     Is  that  where  the  answer  starts  ? 

Mr.  Brett:     No. 

The  Court:  I  am  trying  to  find  out  if  the  an- 
swer is  responsive  to  the  question. 

Mr.  Brett:  Well,  it  isn't,  and  that  part  of  it  is 
a  conclusion  of  the  witness.  First,  there  is  no  foun- 
dation, but  I  also  move  to  strike  on  the  ground  it 
is  not  responsive. 

The  Court:    Well,  it  will  go  out  on  that  ground; 
it  is  not  responsive. 
Mr.  Brett: 

''x\.     What  I'm  speaking  of  is,  this  as  a  [331] 
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practical  matter  of  the  man  applying  the  rock  lath 
to  the  studs.  He  nails  it  on  and  he  uses  a  hand  axe — 
if  the  studs  facing  is  equal  and  he  had  no  joints  to 
cut,  it  is  applied  in  an  orderly  manner;  but  at  the 
corner  of  the  walls  where  the  studs  spacing  is  not 
equal  and  where  he  has  to  lap  his  joints,  he  cuts 
the  lath  by  sight  without  taking  any  measurements 
and  that's  well  established  in  the  trades.  Sometimes 
there's  an  eighth  and  sometimes  a  half-inch  joint. 

Q.  Is  this  the  usual  and  common  practice  in  the 
State  of  Nevada?  A.     Very  common." 

Mr.  Brett:  At  that  time  I  moved  to  strike  the 
entire  answer  beginning  with  what  he  detailed  as 
having  been  done,  on  the  ground  that  it  is  a  conclu- 
sion and  upon  the  further  ground  that  there  had 
been  no  foundation  laid  to  show  he  has  any  knowl- 
edge whatsoever  as  to  what  was  done  in  this  case. 
And  I  will  add  to  it,  that  that  answer  is  not  respon- 
sive to  the  previous  question. 

The  Court:  Is  it  your  contention  that  this  wit- 
ness was  not  qualified  as  an  expert?  Is  that  correct? 

Mr.  Brett:  No,  no.  I  don't  make  that  contention, 
but  I  do  make  the  contention  that  he  cannot  testify 
under  that  qualification  as  to  what  was  specifically 
done,  as  far  as  this  property  was  concerned.  How- 
ever, by  the  time  we  got  to  this  [332]  deposition  we 
were  quite  tired  that  day  and  I  think  I  could  say, 
your  Honor,  that  since  that  answer  was  a  continua- 
tion of  his  answer  to  the  other  question,  which  was, 
"The  rock  lath  that  you  mentioned,  what  is  that," 
it  should  be  eliminated  as  not  responsive. 
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The  Court:    Well,  the  objection  is  overruled. 
Mr.  Weisz: 

"Q.  In  your  examination  of  the  building,  Mr. 
Bruner,  did  you  see,  either  from  the  cracks  or  other- 
wise, evidence  which,  on  the  basis  of  your  experi- 
ence, gave  you  to  understand  that  the  rock  lath  had 
been  applied  in  that  manner? 

A.  Not  to  affirm  or  deny  it;  I  did  climb  uj)  in 
the  attic  but  I  didn't  see  the  bottom  of  the  ceiling 
joints  where  the  lath  was  improperly  applied  or 
whether  it  was  a  half  or  an  eighth  joint;  I  didn't 
see  it." 

Mr.  Brett :  On  the  basis  of  that  answer,  I  renew 
my  objection  and  restate  it  on  the  basis  heretofore 
stated.  I  am  not  objecting  to  his  statement  as  to 
what  the  practice  in  Nevada  was.  I  am  objecting  to 
his  statement  in  effect  as  to  what  was  done  on  this 
property. 

The  Court :  Well,  he  has  testified  that  he  did  not 
see  that. 

Mr.  Brett:     That  is  right.  [333] 

The  Court:  Let  me  see  the  deposition.  I  think 
you  are  getting  tired  this  morning,  too. 

Mr.  Brett:     That  may  be. 

The  Court:    I  have  difficulty  following  you. 

Mr.  Brett:  It  begins  over  on  another  page,  but 
I  thought  you  wanted  the  begiiming  of  the  page. 

The  Court:  Where  is  the  portion  that  you  are 
objecting  to? 

Mr.  Brett:     I  will  find  it,  your  Honor.  Well,  to 
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save  time,  your  Honor,  I  will  withdraw  the  objec- 
tion, I  think;  when  he  says  he  can  neither  affirm  or 
deny  it,  I  will  let  it  stand. 

The  Court:    We  will  recess  until  2:00  o'clock. 

(Whereupon,  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day,  Thursday,  May 
12,  1955.)  [334] 

Thursday,  May  12,  1955—2 :00  P.M. 

Mr.  Weisz:  If  we  may  continue,  your  Honor,  at 
the  top  of  page  8 : 

(Whereupon,  counsel  for  the  parties  con- 
tinued the  reading  of  the  deposition  of  Elmo 
C.  Bruner,  as  follows,  to  wit.) 

Mr.  Weisz: 

*'Q.  Now,  are  you  familiar  with  this  type  of 
construction  and  its  wearability  in  the  State  of  Ne- 
vada ?  How  well  it  stands  up  ? 

A.  Oh,  yes,  we  consider  most  of  those  have  an 
average  service  life  of  about  thirty  years ;  that  type 
of  building. 

Q.  Is  this  a  common  type  of  construction  in  this 
State? 

A.  Very  common.  I  personally  participated  in 
the  erection  of  about  two  thousand  such  buildings 
since  I've  been  in  Las  Vegas. 

Q.  Are  the  general  climatic  conditions  in  Las 
Vegas  comparable  to  those  near  Fish  Creek  Ranch  ? 

A.     It  gets  a  little  colder  up  there. 
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Q.     Does  it  also  get  warmer  up  there? 

A.  No.  It  gets  hotter  up  here;  the  temperature 
range  is  about  the  same. 

Q.  Now,  Mr.  Bruner,  in  your  experience  [335] 
with  this  type  of  building,  this  is  our  frame  con- 
struction, rock  lath  and  then  plaster  put  on  over 
the  rock  lath,  are  cracks  apt  to  appear  in  the  plaster 
during  the  passage  of  time  ?  A.    Yes. 

Q.  Is  that  due  to  the  manner  in  which  the  plas- 
ter is  applied  or  what  would  it  be  due  to  *? 

A.  There  are  several  contributing  factors  and 
the  experience  has  been  borne  out  in  Nevada  and 
other  states  all  the  way  from  Minneapolis  and  St. 
Paul  through  the  entire  midwest,  I  found  very  little 
difference;  first,  to  me,  the  biggest  single  factor  is 
the  frame  of  the  building  itself;  by  that  I  mean 
we  start  with  the  foundation,  we  bolt  down  a  wood 
plate  on  the  top  of  it.  Now,  the  top  of  the  concrete 
foundation  is  never  exactly  level,  it's  physically  im- 
possible for  men  to  do  it;  there  are  three  ways  to 
handle  this ;  one  is  to  ignore  it ;  the  other  is  to  shim 
it  up  with  wood  shingles  or  put  on  a  grout  of 
cement  and  sand  to  level  the  plate.  In  the  instant 
case  nothing  was  done.  Now,  on  the  top  of  that  plate 
we  set  the  floor  joists,  which  are  wood;  on  top  of 
the  floor  joists  we  set  the  partition  frames,  which 
consist  of  a  bottom  plate,  studs  and  two  top  plates. 
In  the  instant  case  this  latter  partition  frame  is  all 
made  [336]  of  two  by  fours.  Now,  if  we  start  back 
at  the  top  of  the  foundations  again  we  have" 

Mr.  Weisz:     Then,  by  myself: 
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"Let  the  record  show  that  the  witness  is  looking 
at  a  typical  wall  section,  which  he  has  prepared, 
which  we  will  offer  as  Defendant's  A  for  identifica- 
tion at  this  time,  in  order  to  save  time." 

Mr.  Brett:     And  the  drawing,  I  believe,  is  an- 
nexed. 
Mr.  Weisz: 

"(By  Mr.  Brett)  :  Do  you  by  any  chance  have 
an  extra  copy  of  that?" 

Then  the  witness  said,  "Yes,"  and  he  handed  a 
copy  to  Mr.  Brett.  Then,  the  witness  continues: 

"We  have  eight  bearing  connections,  all  of  which 
have  a  possible  variation  of  a  minimum  of  a  thirty- 
second  of  an  inch,  and  in  some  cases  a  quarter  of 
an  inch.  So  it  is  very  apparent  that  we  can  get  at 
least  a  quarter  of  an  inch  settlement  in  the  frame 
of  the  wall  itself.  Now,  let's  isolate  the  stud  walls 
to  illustrate  why  we  have  these  problems.  A  car- 
penter, even  a  master,  is  going  to  saw — we  will  say 
in  this  case  up  there,  in  any  of  those  buildings  there 
will  be  at  least  three  hundred  wall  studs,  theoreti- 
cally, they  are  eight  feet  long.  Now,  he  has  to  saw 
and  measure  each  of  those  by  hand.  If  [337]  he 
measures  and  misses  his  saw  cut  the  width  of  his 
saw  blade,  he's  missed  it  at  least  a  thirty-second  of 
an  inch.  Say  that  happens  at  the  toj)  and  bottom, 
or  a  total  of  a  sixteenth  of  an  inch  on  any  one  stud 
minimum,  and  they  frequently  go  as  much  as  a 
quarter  of  an  inch. 

Q.    What  is  the  result  of  that,  Mr.  Bruner? 

A.     Settlement. 
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Q.  Does  this  settlement  take  place  long  after  the 
initial  construction? 

A.  That's  right,  it  takes  place  continuously  and 
then  it  will  expand  in  the  seasons;  as  the  building 
gets  older  it  expands  even  more.  There  are  several 
factors  within  the  materials  themselves  that  further 
accelerate  or  retard  and  we  call  those  the  coefficient 
of  expansion  of  materials. 

Q.  Mr.  Bruner,  by  that,  do  you  mean  that  the 
materials  of  which  a  building  are  constructed 
change  their  size  with  temperature? 

A.     That's  right. 

Q.  And  will  the  expansion  and — I  presume  also 
there  is  contraction? 

A.  That's  right,  it  is  constant  through  a  twenty- 
four  hour  period. 

Q.  Will  the  expansion  and  contraction  such  [338] 
as  that  in  an  area  like  Fish  Creek  Ranch  in  Ne- 
vada, produce,  in  the  normal  and  usual  course, 
cracks  in  the  plaster?  A.    Yes. 

Q.  Will  that  expansion  and  contraction  produce 
cracks  such  as  those  you  observed  in  the  buildings 
there  ?  A.     Yes. 

Q.  From  your  observation  of  the  buildings  and 
from  your  experience,  what  do  you  think  caused — 
what,  in  your  opinion,  caused  the  cracks  that  you 
saw  there? 

A.  My  honest  opinion  is  the  biggest  single  factor 
is  the  temperature  range  and  the  frame  of  the 
building,  what  I  spoke  of  a  moment  ago,  about  the 
stud  lengths. 
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Q.  Does  even  a  very  well-built  home  of  this  type 
of  construction  develop  plaster  cracks'? 

A.  They  all  do  it.  Even  before  we  finish  we  have 
the  breaks  and  five  and  ten  years  later  we  have  the 
breaks,  and  there  is  not  a  building  in  the  town  that 
doesn't  have  the  cracks.  Even  this  building  we're 
in,  which  doesn't  enter  into  it,  but  I  bet  I  could 
find  an  awful  lot  of  plaster  cracks  in  this  building 
that  you  can't  see. 

Q.  What  we  have  marked  as  Defendant's  Ex- 
hibit A  [339]  for  identification,  is  this  typical  of 
the  construction  in  the  Bartholomae  Ranch? 

A.     That's  typical. 

Q.  You  could  tell  that  from  your  observation  of 
the  building? 

A.  Well,  we  looked  under  the  floor  and  crawled 
up  in  the  attic;  we  could  see  the  thickness  of  the 
walls  by  looking  through  the  doors  and  the  windows 
and  by  seeing  the  breaks  in  the  plaster  from  which 
we  could  measure  the  spacing  of  the  studs. 

Q.  One  further  thing,  Mr.  Bruner.  The  plaster 
that  is  put  on  over  the  button  board  or  rock  lath, 
how  is  that  put  on,  what  is  that? 

A.  The  surface  coat  was  nothing  more  than  a 
color  coat,  which  was  purely  for  decorative  effects ; 
it  is  a  very  orderly  job,  well  built;  underneath  it, 
where  Ave  could  see  through  the  cracks,  there  was  a 
hard-walled  plaster,  which  we  know  in  the  trade  as 
hard  wall  plaster,  which  is  a  gypsum  plaster.  Now, 
I  couldn't  detect  whether  or  not  it  is  fibered  unless 
I  just  tore  out  a  section  of  the  wall,  which  we  didn't 
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want  to  do  and  damage  the  building.  Now,  by 
fibered  plaster  we  mean  this:  Plaster  is  inherently 
a  very  weak  material  and  they  put  fiber  of  hemp, 
wood  or  hair  in  the  plaster  to  hold  it  together  be- 
cause the  [340]  wood  fibers  or  the  hemp  or  hair 
fibers  are  intermingled  in  a  countless  number  of 
different  directions  and  it  acts  as  a  reinforcing 
mesh  but  I  couldn't  see  any  of  it  in  the  cracks  I 
observed." 

Mr.  Weisz:    And  I  said,  ''Nothing  further." 
We  will  continue  with  the  Cross-Examination  by 
Mr,  Brett. 

Cross-Examination 

"Q.  Mr.  Bruner,  you  were  up  there  in  the 
spring,  you  say,  of  1952?  A.     Yes. 

Q.  And  the  first  time  you  went  up  there  you 
went  at  the  request  of  General  Adjustment  Bureau? 

A.     Yes. 

Q.     Who  accompanied  you  ? 

A.     Mr.  Wesley  Hall. 

Q.     He  is  an  adjuster,  is  he  ?  A.    Yes. 

Q.     Now,  who  did  you  meet  at  the  ranch  ? 

A.     Well,  we  met  the  ranch  foreman. 

Q.    Mr.  Scale? 

A.  I  wouldn't  know  the  ranch  foreman  at  the 
time.  We  met  him  and  his  wife,  in  fact,  we  met  the 
whole  crew,  but  I  don't  remember  the  names. 

Q.  Now,  at  that  particular  time  had  you  formed 
some  sort  of  a  preliminary  conclusion  as  to  what 
probably  [341]  had  caused  these  things? 
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A.  I  didn't  know  what  they  were  or  anything 
about  them.  I  had  no  idea. 

Q.    And  you  also  went  back  on  June  30th  ? 

A.    Yes,  I  met  Mr.  Batholomae  and  Mr.  Millard. 

Q.  And  you  also  met  a  Mr.  Norwood,  who  was 
the  contractor  who  built  the  property?" 

Mr.  Brett:  Your  Honor,  I  did  so  state  in  my 
question,  but  I  want  to  state  to  the  court  that  I 
learned  afterwards  that  I  was  erroneous  in  that 
portion  of  the  question  in  which  I  interpolated  that 
Mr.  Norwood  had  built  these  properties.  He  did  not. 
The  answer  is: 

"I  met  Mr.  Norwood. 

"Q.  And  you  met  someone  from  some  plaster 
company  ? 

A.  I  met  a  man  from  the  United  States  Gypsum 
Company  and  an  attorney  for  Mr.  Bartholomae. 

Q.    A  Mr.  Mizef  A.     I  don't  know. 

Q.  You  went  there  to  find  out,  if  you  could,  what 
the  cause  was  of  the  damage  you  saw  to  the  build- 
ings, is  that  right '?  A.     Yes. 

Q.  I  believe  you  testified  on  direct  examination 
that  you  tore  no  section  out  of  the  buildings  to  find 
out  anything  about  their  construction?  [342] 

A.  No,  I  didn't.  I  didn't  want  to  damage  the 
building. 

Q.  Mr.  Norwood  had  with  him  a  set  of  the  plans 
and  specifications  of  these  buildings,  didn't  he? 

A.     He  didn't  show  them  to  me. 

Q.     Didn't  you  learn  at  that  time  from  Mr.  Bar- 
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tholomae  that  Mr.  Norwood  was  the  contractor  who 

had  built  those  buildings?" 

Mr.  Brett:  Again  that  was  a  misapprehension 
on  my  part.  The  answer  is:  "A.  I  don't  recall. 
He  might  have  made  the  statement,  but  I  don't  re- 
call. 

Q.  Did  you  make  any  inquiry  of  anyone  there 
as  to  the  age  of  the  buildings?  A.     Yes,  sir. 

Q.     When  did  you  find  they  were  built  ? 

A.  As  I  recall  they  told  me  they  were  about  ten 
years  old. 

Q.    Ten  years  old  in  1952  ?  A.     Yes. 

Q.  And  did  you  make  any  inquiry  of  anyone 
there  as  to  the  type  of  construction  of  the  walls? 

A.     I  didn't  need  to.  I  could  see  it. 

Q.  Well,  from  your  examination,  as  I  under- 
stand it,  you  said  you  were  not  able  to  tell  whether 
this  plaster  was  fibered?  [343] 

A.     I  couldn  't  see  it  through  the  cracks. 

Q.  Didn't  you  state  that  you  couldn't  tell 
whether  it  was  fibered?  A.     That's  right. 

Q.  And  by  fibered  I  think  you  said  if  it  was,  it 
would  have  more  strength?  A.     That's  right. 

Q.  By  the  way,  you  said  there  were  three  types 
of  fiber,  wood  and  hair  and  what  was  the  third  ? 

A.     Hemp. 

Q.  Did  you  ask  Mr.  Norwood  or  anyone  else 
whether  this  plaster  was  fibered? 

A.     Yes,  I  asked. 

Q.     What  did  they  tell  you? 

A.     I  asked  specifically  what  kind  of  plaster  is 


324  Bartholomae  Corporation  vs. 

(Deposition  of  Elmo  C.  Bmner.) 
this,  and  he  said  plaster.  Again  I  asked  and  he  said 
plaster,  and  I  said,  'Look,  there's  fifty  or  sixty 
different  kinds  of  plaster,  what  kind  is  it?'  The 
poor  fellow  blushed  and  I  said,  it  is  gypsum,  hard 
wall  or  gauging  plaster  or  cement  plaster,  and 
finally  I  said,  'It's  hard  wall  plaster,  isn't  it,'  and 
he  said,  'Yes,'  and  that's  all  the  information  I  could 
get,  but  nobody  answered  specifically  if  it  was 
fibered  plaster  or  not. 

Q.  In  3^our  answ^er  you  have  related  'he,'  who 
was  he  *?  [344]  A.     Mr.  Millard. 

Q.    Did  you  ask  Mr.  Norwood? 

A.  I  was  not  talking  directly  to  Mr.  Millard. 
The  question  was  directed  to  all  three  of  them,  Mr. 
Millard,  Mr.  Norwood  and  the  United  States  Gyp- 
sum Company  man,  but  no  one  answered  the  ques- 
tion. 

Q.  Had  you  ever  been  to  this  ranch  before  your 
trip  in  April,  1952?  A.     No,  sir. 

Q.  And  have  you  been  there  since  your  May 
trip  ?  A.     No. 

Q.  Were  these  cracks  that  you  saw  new  or  old 
cracks  ? 

A.  Both.  Some  of  them  were  so  old  that  they 
were  obviously  repaired  when  the  building  was  built 
because  they  had  been  racked  out  and  refilled  with 
plaster  of  the  same  color. 

Q.     Where  were  those? 

A.     In  all  the  buildings. 

Q.     It  is  your  testimony,  as  I  understand  it,  that 
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they  were  old  cracks  that  had  been  repaired  in  all 

the  buildings  ? 

A.     In  all  the  buildings,  yes,  sir. 

Q.     Did   you   direct   anyone's   attention   to   that 
fact?  [345]  A.    Yes,  sir. 

Q.     Whose  attention  did  you  direct  to  that  fact? 

A.     Mr.  Millard,  Mr.  Norwood,  and  the  United 
States  Gypsum  man. 

Q.     Did  you  ever  meet  two  Mr.  Millards  ? 

A.     I  met  the  young  one.  I  never  met  the  old  one. 

Q.     When  was  this  drawing  that  has  been  marked 
'A'  for  identification  made?  A.    Yesterday. 

Q.     This  doesn't  purport  to  be  a  true  representa- 
tion of  the  buildings  out  there,  but  merely 

A.     Just  merely  t.ypical,  that's  all,  that's  right. 

Q.     The   construction   on   those   buildings,   then, 
could  or  could  not  be  the  same  as  this,  is  that  right  ? 

A.     That's  right. 

Q.     I  believe  you  referred  to  the  fact  that  the 
bearings  were  hand  sawed  ?  A.     The  studs,  yes. 

Q.     The  studs  were  hand  sawed?  A.    Yes. 

Q.    Did  someone  tell  you  that  was  true? 

A.     I  don't  need  to  be  told. 

Q.     Could  you  tell  from  your  examination? 

A.     Yes. 

Q.    What  means  did  you  have?  [346] 

A.     When  I  got  up  into  the  attic  and  looked  down 
the  line  at  the  plates,  they  were  irregular. 

Q.     So  you  drew  the  conclusion  from  that,  that 
they  were  not  power  sawed? 

A.     It  wouldn't  make   any  difference;  there   is 
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still  the  human  element,  you  can't  saw  three  hun- 
dred pieces  of  wood  the  same  way. 

Q.  Then  you  don't  know  whether  they  were  hand 
sawed  or  power  sawed? 

A.  Some  of  them  had  to  be  hand  sawed  because 
they  don't  put  a  power  saw  on  the  ceiling  to  saw 
ceiling  joists.  As  a  matter  of  fact,  Mr.  Brett,  a  man 
sawing  a  joint  by  hand  is  more  accurate  than  a 
man  sawing  a  joint  with  a  power  saw. 

Q.  You  obtained  some  information  regarding 
the  temperatures  at  Ely?  A.     Yes,  sir. 

Q.  Did  you,  in  the  course  of  your  investigation, 
learn  that  as  a  part  of  the  operation  of  that  ranch, 
they  had  a  weather  station  and  had  a  record  of 
temperatures  right  there?  A.     No. 

Q.  You  didn't  see  such  an  installation  right  by 
the  buildings  you  were  inspecting? 

A.     No.  [347] 

Q.  Do  you  have  a  record  with  you  of  the  tem- 
peratures you  considered  at  Ely?  A.     Yes. 

Q.     Will  you  produce  it  ? 

A.  This  is  a  carbon  copy  of  a  letter  that  was 
directed  to  me  from  Wesley  Hall,  direct  to  Mr. 
W.  A.  Bartholomae,  Jr.,  dated  May  6,  1952,  wherein 
Mr.  Hall  has  reproduced  my  original  report  to  the 
General  iVdjustment  Bureau. 

''(By  Mr.  Brett):  Will  you  mark  that  Plain- 
tiff's 1  for  identification,  please?" 

It  was  so  marked. 

"The  Witness:  May  I  request  that  I  get  a  copy 
of  this  back  for  my  own  files  ? 
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' '  (By  Mr.  Brett)  :     All  right. 

Now,  will  you  examine  page  3  of  that  letter? 

A.     Yes,  sir. 

Q.  And  in  that  letter  on  the  top  of  page  3,  you 
have  a  reference  to  the  Government  record  of  highs 
— that  is  extreme  high,  and  extreme  low  during  a 
particular  year  at  the  station  which  is  maintained 
at  Ely,  and  for  the  period  between  1941  and  1952,  is 
that  right?  A.     Yes. 

Q.  Actually,  1952  doesn't  show  any  high,  does 
it?  [348] 

A.  No,  because  it  was  too  early,  but  it  shows 
a  low. 

Q.  Now,  during  what  period  of  the  year,  in  your 
opinion,  would  the  highest  differential  in  tempera- 
tures occur?  A.     Winter. 

Q.     And  what  months  would  you  consider  winter? 

A.  Well,  of  course,  the  astronomical  winter  is 
from  December  21st  to  April  21st. 

Q.  I  am  referring  to  what  you  refer  to,  not  an 
astronomical  winter. 

A.  I  would  say  at  least  the  middle  of  November 
to  the  middle  of  March. 

Q.  You  would  say,  then,  from  the  15th  of  No- 
vember to  the  middle  of  March?  A.     Yes. 

Q.  Now,  as  I  understand,  you  drew  the  conclu- 
sion that  the  plaster  cracks  that  you  saw  on  your 
visit  to  the  ranch  property  in  April  and  May  of 
1952  were  the  results  of  temperature  changes  ? 

A.     That's  right. 

Q.    And  such  a  result  would  not  be  confined  to 
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one  year,  it  would  occur  when  there  were  extreme 
changes   in   temperature   in   any   year,   isn't   that 
right  ? 

A.  That's  right,  it  wouldn't  make  any  differ- 
ence. [349] 

''Q.  And  that  would  be  relatively  continuous 
each  year,  if  you  had  a  wide  range  of  temperature 
with  quick  changes,  there  probably  would  be  some 
cracking  occur,  is  that  right? 

A.     That's  right. 

Q.  If  that  conclusion  is  true,  then  there  should 
have  been  evidences  of  substantial  cracking  not 
only  in  the  year  1951  but  in  any  other  year  in  which 
there  was  considerable  temperature  changes,  is  that 
right  *? 

A.  That's  right,  which  was  evidenced  by  the  fact 
that  some  of  the  plaster  was  cracked  and  patched 
before  the  buildings  were  finished. 

Q.  Is  it  in  your  knowledge  that  there  have  been 
substantial  changes  in  temperature  in  that  par- 
ticular area,  referring  to  the  area  of  this  ranch, 
since  May  of  1952  ?  A.    Yes. 

Q.  And  would  you  not  then  assume  that  there 
would  be  further  cracking? 

A.    Yes,  sir,  I  would. 

Q.  Then,  if  there  were  no  further  cracks,  at 
least  it  would  indicate  that  conclusion  might  not  be 
correct  ? 

A.  That  would  be  a  logical  conclusion  but  [350] 
I  would  like  to  examine  the  buildings  because  I  can 
show  them  further  cracks. 
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Q.  I  would  like  to  have  you  examine  the  build- 
ings, if  I  could  authorize,  it,  but,  of  course,  1  can't. 

Now,  if  you  will  examine  your  record  of  the  Ely 
temperatures,  you  show  probably  the  highest  differ- 
ential there  in  the  years  1942  and  1943. 

A.     For  that  particular  year? 

Q.  No,  for  any  of  those  years  the  highest  differ- 
ential  

A.  No.  The  highest  is  from  1942  and  1943  to 
1952.  It  makes  no  difference  when  it  takes  place, 
the  Good  Lord  putting  the  sun  above  the  earth  is 
no  respecter  of  building  materials. 

Q.  In  other  words,  on  the  theory  that  you  have 
there,  the  cracking  would  most  likely  occur  when 
there  is  the  highest  differential  in  temperature  1 

A.  That's  true,  in  that  the  cracking  will  occur 
over  the  years,  but  it  is  more  apt  to  occur  in  a 
twenty-four  hour  period  of  maximum  range  in 
temperatures. 

Q.  Now",  you  refer  to  a  manner  of  installing  the 
button  lath?  A.    Yes. 

Q.  Did  you  make  any  inquiry  of  anyone  there 
as  to  whether  that  manner  was  followed  in  this 
particular  [351]  case?  A.     No. 

Q.    Could  you  tell  if  from  your  own  inspection? 

A.  Except  in  the  breaks  in  the  regular  pattern 
of  the  lath. 

Q.     You  didn't  strij)  any  of  it?  A.     No. 

Q.  You  don't  know  whether  they  used  a  regular 
or  irregular  pattern,  do  you  ? 

A.     Yes,  they  used  irregular  patterns,  because  I 
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could  see  it;  the  buildings  were  well  built  and  very 

orderly,  let's  understand  that;  they  are  very  good; 

better  than  the  average,  in  fact,  but  plaster  still 

breaks. 

Q.  Now,  this  communication,  marked  Exhibit  1, 
is  the  report  that  you  made  to  the  General  Adjust- 
ment Bureau  for  the  Government  ? 

A.     Yes,  sir. 

''  (By  Mr.  Brett)  :  I  would  like  to  offer  it  in  evi- 
dence as  Exhibit  1  in  connection  with  this  man's 
testimony. 

Nothing  further." 

Mr.  Weisz:    "Redirect  Examination"  by  myself: 

Redirect  Examination 

"Q.  That  which  we  have  identified  as  Defend- 
ant's Exhibit  A,  for  identification,  from  your  in- 
spection of  the  Bartholomae  buildings,  this  is  a 
typical  example  of  [352]  the  construction  used  in 
those  buildings,  is  it  not? 

A.  That's  right,  it's  good  construction,  and  that 
is  typical." 

Mr.  Weisz:  And  by  myself:  '^I  will  offer  that 
with  the  deposition. 

"Q.  You  have  stated,  Mr.  Bruner,  that  cracks 
will  ordinarily  and  customarily  appear  in  buildings 
constructed  as  the  Bartholomae  buildings  were,  due 
to  temperature  variations,  in  the  course  of  time? 

A.  Yes,  they  will  widen  in  the  winter  and  close 
up  in  the  summer." 
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Recross-Examination 
''By  Mr.  Brett: 

"Q.  You  know  that  there  have  been  some  cracks 
in  plaster  buildings  which  the  Government  has  paid 
for  as  the  result  of  these  Atomic  Energy  Commis- 
sion's tests,  do  you  not?  A.    Yes. 

''(By  Mr.  Brett):  And  I  assume  that  in  the 
course  of  your  experiences,  you  have  examined  those 
buildings  ?  A.     No. 

"  (By  Mr.  Brett)  :  You  haven't  examined  any  on 
which  they  have  paid  for  plaster  cracks'? 

"A.     I  examined  one. 

"(By  Mr.  Brett):  Did  you  find  any  difference 
in  the  pattern  of  the  cracks  of  the  plaster  in  that 
particular  instance  than  you  found  up  there  ?  [353] 

A.     None  whatever. 

Q.  In  other  words,  then,  from  the  standpoint  of 
mere  visual  examination  of  the  construction,  with- 
out taking  out  a  section  and  seeing  the  after-effect, 
there  was  no  way  you  could  tell  by  examining  the 
Bartholomae  buildings,  in  which,  in  your  opinion, 
the  cracks  were  the  result  of  temperature  changes, 
and  examining  the  one  building  in  which  there  were, 
you  said,  cracks  which  were  the  result  of  an  Atomic 
Energy  Commission  blast,  you  couldn't  tell  any 
difference  from  a  visual — a  visual  difference  from 
what  you  could  see'? 

A.     I  didn't  see  any  in  plaster. 

Q.     What  type  of  building  did  you  see,  then? 
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A.  They  j^aid  for  some  breaks  in  a  masonry 
wall ;  that  was  the  only  one  I  ever  visited  that  they 
paid. 

Q.  Then  you  didn't  see  any  of  the  buildings  in 
which  there  were  plaster  cracks  and  for  which  they 
paid?  A.     There  is  one  exception. 

Q.  Just  answer  one  w^ay  or  the  other.  Did  you 
or  did  you  not  see  any  buildings  in  which  the  plaster 
was  cracked  for  which  the  Government  paid  a  claim 
on  the  basis  that  such  damage  occurred  from  the 
Atomic  Energy  Commission's  blasts?" 

Mr.  Weisz:     At  this  point,  I  interjected:  [354] 

"Just  one  second,  Mr.  Brett.  I  am  going  to  object 
to  this  entire  line  of  questioning  on  the  basis,  among 
other  things,  that  we  are  going  beyond  the  knowl- 
edge of  Mr.  Bruner  as  to  whether  or  not  they  were 
paid,  and  further  that  it's  far  beyond  the  knowledge 
of  Mr.  Bruner  as  to  why  a  claim  might  have  been 
paid,  if  he  knew^  it  was  paid,  and,  third,  on  ma- 
teriality. I'm  just  bringing  that  up  so  if  you  can 
frame  the  question  to  eliminate  the  objection,  I 
suggest  you  do  so. 

"Q.  (By  Mr.  Brett):  Well,  I  thought  he  said 
he  knew  these  facts. 

As  I  understand,  you  have,  from  time  to  time, 
been  employed  to  examine  properties  on  which 
claims  have  been  made  against  the  Atomic  Energy 
Commission,  is  that  right?  A.     Right. 

Q.  And  those  claims,  so  far  as  you  are  informed, 
were  on  the  basis  that  the  damage  had  been  caused 
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as  a  result  of  exploding  nuclear  weapons  on  the 

Nevada  proving  grounds,  is  that  right? 

A.     Right. 

Q.  Did  you  examine  any  of  those  properties  in 
which  the  claim  was  for  plaster  cracks'? 

A.     Yes. 

Q.  Did  you  examine  any  on  which  you  had  [355] 
been  informed  the  Government  paid  the  claims? 

A.     One. 

Q.     Where  was  that? 

A.     Here  in  Las  Vegas. 

Q.  And  that  was  a  case  where  plaster  was 
cracked  ?  A.     Yes. 

Q.  Was  there  any  difference  in  the  appearance 
of  that  crack  that  was  discernible  to  you  and  the 
appearance  of  the  cracking  at  the  Bartholomae 
ranch  ? ' ' 

Mr.  Weisz:  Your  Honor,  I  will  object  to  that 
question  on  the  ground  that  it  is  irrelevant  and  im- 
material and  does  not  go  to  the  issues  of  this  case. 

The    Court:      The    objection   is    overruled.    You 
objected  to  the  wrong  question. 
By  Mr.  Brett: 

"A.  No,  this — I  would  like  to  explain  what  haj)- 
pened.  I  didn't  authorize  the  payment;  the  payment 
was  made  a  year  before  I  got  in  the  picture.  What 
actually  happened,  in  the  first  series  of  tests,  the 
Government  authorized  the  payment  on  the  claim." 

The  Court:     That  is  not  responsive. 

Mr.  Brett:    That  is  true,  but  I  have  to  read  it. 

The  Court :    Yes. 
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Mr.  Brett:  Because  I  have  said  that  very  thing, 
your  Honor:  [356] 

"What  actually  happened,  in  the  first  series  of 
tests,  the  Government  authorized  the  payment  on 
the  claim." 

At  that  time,  if  the  court  please,  I  stopped  him. 
I  said,  ''Just  a  minute.  I  will  object.  He  is  not  an- 
swering the  question." 

He  was  explaining  his  answer.  So  I  move  that 
go  out. 

The  Court :     All  right.  It  may  go  out. 
By  Mr.  Brett : 

"A.  The  following  year  they  filed  another  claim 
for  damage  on  the  next  series  of  tests  and  the  Gov- 
ernment sent  me  out  and  I  recommended  the  claim 
be  denied  and  I  made  a  very  close  examination  of 
the  building.  I  explained  to  the  man,  the  claimant, 
that  the  break  w^as  caused  by  a  strongback.  A 
strongback  is  a  structural  member  that  goes  down 
the  center  of  a  ceiling  at  right  angles  to  the  ceiling 
joist,  which  was  required  by  the  Federal  Housing 
Administration's  architectural  depai*tment  at  that 
time,  or  at  the  time  that  house  was  built.  Experi- 
ence has  dictated  that  when  we  put  in  a  strongback 
in  a  plaster  building,  we  invariably  get  a  plaster 
break  along  the  line  of  the  strongback  where  this 
break  occurred.  The  Federal  Housing  Administra-  ■ 
tion  recognized  the  structural  weakness  and  has 
since  absolutely  excluded  the  use  of  a  strongback 
in  buildings  insured  by  the  Administration.  I  ex- 
plained it  to  the  [357]  claimant  and  he  took  his 
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saw  and  sawed  the  strongback  out  and  we  haven't 

heard  from  him  since." 

Mr.  Brett:  I  will  object  to  that  and  move  to 
strike  it  as  not  responsive  to  the  question. 

The  Court:  I  think  you  are  just  barely  ahead 
of  Mr.  Weisz.  I  think  he  was  going  to 

Mr.  Weisz:  Mr.  Brett  had  made  that  objection 
on  the  record  and  I  think  it  was  well  taken. 

Mr.  Brett:     I  made  the  motion  to  strike. 

The  Court:  It  will  be  granted.  It  may  go  out. 
Incidentally,  the  question  you  have  objected  to  has 
never  been  answered. 

Mr.  Brett :     All  right,  your  Honor. 

The  Court:  I  don't  know  why  you  made  the  ob- 
jection. There  has  never  been  an  answer  to  the 
question. 

Mr.  Brett:  That  is  true,  your  Honor,  he  never 
did  answer. 

The  Court:     All  right,  you  may  proceed. 

Mr.  Brett:  "Now,  Mr.  Bruner,  I  show  you  one 
of  the  Government's  reports.  Assuring  Public 
Safety  in  Continental  Weapons  Tests,  published  in 
January,  1953.  When  was  this  that  you  say  you 
went  out  to  see  a  property  on  which  a  claim  for 
damages  was  paid? 

"A.     The  same  year  I  went  to  Eureka,  1952. 

Q.  And  that  was,  then,  after  the  tests  that  [358] 
were  made  in  October  and  November,  1951? 

"A.     That's  right. 

Q.    Now,  is  this  the  second  time  or  the  first  time  ? 
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A.  The  second  time  I  went  out  the  claim  was 
denied. 

Q.  In  the  footnote  4,  page  88,  of  thi&  report, 
there  is  a  statement  here  that  a  total  of  294  claims 
resulted  from  the  second  series  of  October  and 
November,  1951,  and  it  states  how  many  were  set- 
tled and  the  amount  and  it  says  all  resulted  from 
the  November  blast;  then  were  allowed  *  *  *  again 
for  plate  glass  windows  in  Las  Vegas,  the  balance 
being  for  cracked  stucco,  plaster  and  smaller 
items A.     That's  November,  1951? 

Q.  Yes ;  now  did  you  examine  and  make  any  re- 
port upon  any  of  the  properties  on  which  those 
claims  WTre  paid  for  damages  resulting  from  the 
blast  on  November  1,  1951?" 

Mr.  Weisz :  To  which  I  will  object,  your  Honor, 
that  it  is  irrelevant,  it  is  immaterial,  and  it  is  be- 
yond the  knowledge  of  the  witness. 

Mr.  Brett:  Well,  it  so  happens  he  said,  ''No," 
so  I  "vvon't  make  any  contest  of  the  objection. 

The  Court:     Objection  sustained.  [359] 
Mr.  Weisz: 

"Q.  Then  you  never  saw^  those  particular 
cracks'?" 

Mr.  Weisz:     To  which  I  will  object. 

Mr.  Brett:  Again  he  said,  "No,"  and  I  make  no 
question  about  it. 

The  Court:    Very  well. 

Mr.  Weisz:     That  completes  the  examination. 

I  would  like  to  offer  this  as  Defendant's  Exhibit 
E  for  identification,  with  the  same  stipulation  as 
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on  the  other  depositions,  that  the  court  may  use  it 
for  convenience  in  lieu  of  the  record. 
The  Court:    Very  well.  It  will  be  marked. 

(Said  deposition  transcript  of  Elmo  C. 
Bruner  was  marked  as  Defendant's  Exhibit  E 
for  identification.) 

Mr.  Weisz:  The  United  States  rests,  your 
Honor. 

(Whereupon,  the  defendant  rested  its  case.) 

Mr.  Brett :  Your  Honor,  I  would  like  to  ask  that 
the  clerk  be  permitted  to  take  that  drawing,  that  is, 
loosen  that  drawing  so  that  we  can  use  it  on  rebut- 
tal, that  is  in  the  back  of  Mr.  Bruner 's  deposition, 
I  believe,  marked  as  an  exhibit.  It  is  the  last  one 
that  is  a  drawing.  I  don't  know  the  exhibit  number. 

I  would  like  to  recall,  for  a  brief  rebuttal,  Mr. 
Norwood. 

The  Court :  This  drawing  that  you  are  referring 
to,  is  [360]  that  the  drawing  that  was  admitted  into 
evidence  % 

Mr.  Brett :  No.  It  was  the  drawing  that  was  re- 
ferred to  several  times  in  Mr.  Bruner 's  testimony 
as  being  typical.  I  will  find  it  here  in  just  a  minute. 

Mr.  Weisz:  It  was  part  of  Mr.  Bruner 's  testi- 
mony. It  was  explanatory  of  his  testimony.  I  did 
not  offer  it  in  evidence,  feeling  that  it  deserves 
about  the  same  status  as  his  testimony.  It  is  merely 
illustrative. 

The  Clerk:     Is  this  the  one,  Mr.  Brett? 

Mr.  Brett:    That  is  right.  What  will  that  be,  F? 
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The  Court:  That  has  not  been  marked  yet,  is 
that  it? 

Mr.  Weisz :  No,  your  Honor. 

The  Court:  It  will  be  marked  next  in  order. 

(Said  drawing  was  marked  as  Defendant's 
Exhibit  F  for  identification.) 

Mr.  Brett:  So  we  can  tie  it  in,  then,  may  the 
record  show  that  the  document  which  is  now  re- 
ceived as  Defendant's  Exhibit  F  in  evidence  is  the 
same  document  which  was  referred  to  in  Mr. 
Bruner's  deposition  as  Defendant's  Exhibit  A  for 
identification  *? 

The  Court:  There  is  no  objection  to  its  being 
received  in  evidence? 

Mr.  Weisz :     No,  your  Honor. 
The  Court:    All  right.  It  will  be  received  in  evi- 
dence. 

(Said  drawing  previously  marked  Defend- 
ant's Exhibit  F  was  received  in  [361]  evi- 
dence.) 

Mr.  Brett:  Will  you  take  the  stand,  Mr.  Nor- 
wood? 

JOHN  L.  NORWOOD 
recalled  as  a  witness  herein  on  behalf  of  the  plain- 
tiff, having  been  previously   duly   sworn,   testified 
further  as  follows,  in  rebuttal  to  wit : 

Direct  Examination 
By  Mr.  Brett : 

Q.  I  am  going  to  show  you  the  drawing,  Mr. 
Norwood,  which  has  just  been  received  as  Defend- 
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ant's  Exhibit  F.  Will  you  state  to  the  court  whether 
or  not  that  is  in  any  way  typical  as  an  example  of 
the  construction  of  the  properties  on  the  Bartholo- 
mae  Fish  Creek  Eanch? 

A.  Well,  it  is  typical  in  the  manner  that  that  is 
the  way  a  number  of  materials  are  put  together,  it 
is  in  the  order  that  they  are  put  together.  There  is 
no  scale  on  the  drawing  or  sizes  of  any  material  ex- 
cept the  studs. 

Q.  Would  that  drawing  be  of  any  assistance  at 
all  in  determining  the  construction  of  the  building? 

A.  Only  in  the  order  in  which  the  materials  were 
put  together,  yes. 

Q.  And  what  things  are  not  in  that  drawing  to 
make  it  complete  % 

A.  Well,  there  is  no  scale  on  the  drawing,  so  it 
doesn't  show^  how  far  the  footings  are  in  the  ground 
or  how  wide  the  foundations  are  or  the  size  of  the 
floor  joists.  [362] 

The  only  indication  as  to  size  is  the  2  by  4  fire 
blocking  and  the  2  by  4  studs,  but  there  is  no  indi- 
cation as  to  any  roof  bracing,  any  insulation,  any 
solid  sheeting  on  the  roof,  shingles  on  the  roof,  any 
tyjje  of  finished  flooring,  or  the  size  of  the  flooring 
or  the  size  of  the  joists,  concrete  mix,  ventilation, 
windows,  anything  like  that. 

Q.  Mr.  Norwood,  is  it  true  that  it  is  physically 
impossible  to  lay  a  foimdation  so  that  it  is  exactly 
level? 

A.    No.    We    try    to    get    all    our    foundations 
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straight.  Foundations  should  always  be  laid  straight 

and  they  normally  are. 

Q.  Now,  you  examined  these  Bartholomae  im- 
provements upon  the  Fish  Creek  Ranch? 

A.     Yes,  I  did. 

Q.     Were  they  level?  A.     They  were. 

Q.  When  I  am  talking  about  ''they,"  I  mean 
the  foundations.  A.     Right.  They  were. 

Q.  Now,  assuming  that  I  can  connect  up  by 
Mr.  Bartholomae 's  testimony  following  yours  on  re- 
buttal, that  when  these  buildings  were  constructed 
there  was  power  available  and  power  equipment  was 
used,  would  you  state  whether  or  not  in  using  power 
equipment  and  cutting  300  or  more  wall  studs,  there 
would  be  a  variation  in  the  length  of  the  studs  [363] 
that  were  cut?  , 

A.  There  would  be  no  variation,  no,  if  you  cut 
them  with  power  equipment,  provided  you  tried  to 
be  accurate. 

Q.  Based  upon  your  inspection  of  this  property, 
in  the  manner  in  which  it  was  built,  what  would  be 
your  conclusion  with  reference  to  the  studs  in  those 
buildings  ? 

A.  Well,  it  is  quite  obvious  that  everything  was 
straight,  the  foundation  was  straight,  the  eaves  were 
straight  on  the  house.  That  will  show  up,  the 
crooked  wall  quicker  than  anything  when  you  look 
at  the  overhang  of  the  house.  If  the  gutters  on  the 
house  are  up  and  down  and  the  eaves  are  up  and 
down,  normally  it  is  crooked. 

Q.    Have  you  had  occasion  during  the  years  to 
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erect  buildings  in  which  the  dimensions  were  ir- 
regular instead  of  everything  being  square*? 

A.  Oh,  yes.  In  remodeling  buildings,  we  run 
across  buildings  that  are  not  square  and  things 
aren't  cut  as  accurately  as  they  might  be. 

Q.  Now,  does  such  a  factor  have  anything  to  do 
with  the  tensile  strength  of  the  building  and  the 
question  of  whether  or  not  it  will  settle? 

A.  Not  necessarily.  In  other  words,  it  is  like 
building  a  box.  A  house  is  basically  built  something 
like  a  box.  You  could  build  a  box  out  of  square  and 
out  of  plumb  and  have  it  just  as  strong  as  a  box 
that  was  not  square.  As  [364]  long  as  everything 
fits  tight,  and  it  is  well  nailed,  as  long  as  the 
joints  fit  and  are  securely  fastened,  it  will  be  strong. 

Q.  I  believe  you  testified  on  your  direct,  when 
you  were  on  the  stand  before,  that  with  reference 
to  these  particular  properties,  at  such  points  at 
which  there  were  stresses,  it  was  over-built  in  the 
sense  that  they  were  stronger  than  the  normal  ? 

A.     That  is  right. 

Q.  You  were  present  on  May  30,  1952,  when  Mr. 
Millard  was  there  and  Mr.  Bartholomae  and  his 
attorney,  Mr.  Mize,  and  Mr.  Bruner  who  has  just 
testified  were  there  %  A.    Yes. 

Q.  Was  there  any  man  there  who  was  from  the 
United  States  Gypsum  Company  %  A.     No,  sir. 

Q.  Did  Mr.  Bruner  at  any  time  direct  your  at- 
tention, during  that  day,  and  while  he  was  there,  to 
what  he  claimed  to  be  old  cracks  in  the  buildings  ? 

A.     No. 
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Q.  Did  you  hear  him  request  in  formation  as  to 
the  type  of  plaster  that  was  being  used  and  that  had 
been  used?  A.    Yes. 

Q.  Will  you  state  to  the  court  whether  or  not 
Mr.  Millard  answered  him?  [365] 

A.     Yes,  he  did. 

Mr.  Brett :     Just  answer  that  yes  or  no. 

A.    Yes,  he  did. 

Q.  Will  you  state  what  was  said,  in  your  pres- 
ence and  in  Mr.  Bruner's  presence,  and  to  Mr. 
Bruner  I 

A.     Well,  Mr.  Bruner  asked  Mr.  Millard 

Mr.  Weisz :  If  your  Honor  please,  I  will  object 
to  the  question  as  irrelevant  and  immaterial.  It  was 
asked  of  this  witness  on  cross-examination,  by  Mr. 
Brett,  and  I  did  not  feel  that  I  could  object  to  it 
originally,  since  he  was  trying  apparently  to  cross- 
examine  the  witness,  but  we  are  now  going  into  a 
very  material  point.  I  will  object  on  that  ground. 

The  Court:     Overruled. 

A.  Mr.  Bruner  asked  Mr.  Millard  what  kind  of 
plaster  was  used  on  the  building,  and  Mr.  Millard 
told  him  it  was  gypsum  lath  with  a  hard  wall  plas- 
ter and  interior  stucco  finish. 

Q.  (By  Mr.  Brett)  :  Now,  during  the  course  of 
that  visit  and  while  Mr.  Bruner  was  present,  were 
you  in  the  building  when  Mr.  Bruner  made  com- 
ment in  reference  to  some  cracks  in  one  of  the  build- 
ings 1  A.     Yes,  I  was. 

Mr.  Brett:     Just  answer  yes  or  no. 

A.    Yes,  I  was. 
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Q.     And  who  were  present  at  the  time?  [366] 

A.  Mr.  Millard,  Mr.  Bruner  and  I  went  into  the 
Bartholomae  cottage  first. 

Q.  And  will  you  state  to  the  court  what  was  said 
at  that  time  ? 

Mr.  Weisz:  Could  I  have  the  reporter  read  the 
question  ? 

The  Court:     Yes. 

(Record  read  by  the  reporter.) 

Mr.  Weisz:  I  will  object  as  no  foundation  laid, 
your  Honor. 

The  Court:     Overruled. 

The  Witness:     Will  I  answer  the  question? 

Mr.  Brett:     Yes. 

The  Witness:     I  have  answered  the  question. 

Mr.  Brett:      Have  you  answered  it? 

A.  Yes.  Mr.  Millard  and  Mr.  Bruner  and  I  went 
into  the  Bartholomae  cottage.  And  you  want  me  to 
state  what 

Q.     Yes,  I  have  asked  for  what  was  said? 

A.  We  walked  in,  we  entered  into  the  living 
room.  The  living  room  is  a  rectangular  room  about 
13  by  22,  I  would  say,  and  there  was  quite  a  notice- 
able crack  down  the  center  of  the  ceiling  in  the 
living  room.  And  I  asked  Mr.  Bruner  what  lie 
thought  caused  that  crack  and  he  said,  ^'It  is  quite 
obvious  the  ceiling  joists  run  that  long  way  of  the 
room  and  there  is  a  ceiling  joist  right  over  that 
crack,  and  it  is  cracked  right  along  the  ceiling  [367] 
joist." 
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And  I  said,  '^Well,  no.  The  ceiling  joists  run  the 
other  way ;  they  run  the  short  way  of  the  room,  and 
if  you  wish,  we  can  get  up  and  I  will  show  you." 

And  Mr.  Bruner  turned  around  and  walked  out 
of  the  building. 

Mr.  Brett:     That  is  all  with  this  w^itness. 

Cross-Examination 
By  Mr.  Weisz: 

0.  Now,  as  to  this  document  marked  Defend- 
ant's  Exhibit  F,  would  you  read  the  legend  on  it, 
please,  Mr.  Norwood?  Does  it  have  a  legend? 

A.  Yes.  It  says,  "Typical  Wall  Sections,  Frame 
Construction  of  the  Type  Used  for  Bartholomae 
Corp.  at  Fish  Creek  Ranch,  Eureka,  Nevada." 

Q.  Now,  Mr.  Norwood,  would  you  expect  on  a 
print  of  that  type  to  find  the  sizes  of  the  joists,  the 
flooring,  the  subflooring,  the  rafters,  the  sheathing, 
the  eaves,  et  cetera  ?  Is  that  a  building  plan,  sir  ? 

A.     This  is  meaningless  without  that,  yes. 

Q.  It  is  meaningless  for  what  purpose,  Mr.  Nor- 
wood? 

A.  Well,  it  doesn't  show  if  the  foundation  is 
brick  or  concrete  block,  or  concrete;  it  doesn't  show 
how  the  mud  sill  was  bolted  to  the  foundation, 
whether  it  is  quarter-inch  bolts  or  inch  bolts,  how 
long  they  are;  it  doesn't  show  w^hether  the  mud 
sill  is  redwood  or  fir,  or  it  doesn't  show  [368]  if 
the  floor  joists  are  2  by  4's  or  2  by  8's  or  2  by  12 's; 
it  doesn't  show  whether  the  footings  are  down,  set 
into  the  ground  6  inches  or  3  feet.  It  doesn't  show 
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if  there  are  any  interior  footings  under  the  house 
bearings.  It  doesn't  show  any  bracing  whatsoever 
in  the  house,  which  is  one  of  the  most  important 
features  of  a  building.  It  doesn't  show  the  size  of 
the  ceiling  joists.  If  the  ceiling  joists  were  very 
small,  the  ceiling  would  sag  and  crack  in  fact.  He 
just  says,  ''Ceiling  Joists."  He  doesn't  show  the 
rafters.  He  doesn't  show  any  roof  bracing  at  all. 

In  other  words,  this  could  be  drawn  without  see- 
ing the  building,  because  every  house  in  the  United 
States  is  built  just  this  way. 

Q.  That  is  right,  isn't  it,  every  house  in  the 
United  States  is  built  this  way? 

A.  That  is,  the  foundation,  walls  and  so  forth 
are  put  together  in  this  way,  but  it  doesn't  say 
here  what  size  they  use;  in  other  words,  in  some 
places  they  use  2  by  4's  for  joists  and  in  some  places 
they  use  2  by  8's;  and  no  building  department  would 
accept  this  for  a  permit.  No  carpenter  could  build 
a  house  to  this  and  that  specific  specification. 

Q.  Thank  you,  Mr.  Norwood.  I  think  that  will 
be  all. 

Now,  you  had  occasion  to  inspect  the  foundations 
of  these  buildings  that  we  are  concerned  with  here, 
did  you  not?  [369]  A.     Yes,  I  did. 

Q.    And  did  you  check  them  with  a  level  ? 

A.  No.  I  checked  them  by  sighting.  There  is  no 
way  of  putting  a  level  on  them,  without  removing 
some  of  the  structure. 

Q.  In  other  words,  you  have  to  use  a  mere 
sighting  ? 
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A.  There  are  two  ways  of  checking.  You  can 
sight  and  also,  you  have  a  rim  joist  on  all  founda- 
tions and  if  the  rim  joist  fits  the  mud  sill,  it  is 
straight,  and  if  it  does  not  fit,  it  is  crooked.  In  this 
particular  case  it  was  straight. 

Q.  Now,  you  stated  that  where  studs  are  cut 
with  power  equipment,  depending  upon  the  use  of 
the  power  equipment,  that  they  could  come  out 
equal,  is  that  correct?  A.     Right. 

Q.  That  would  depend  upon  the  power  equip- 
ment, would  it  not? 

A.  I  would  say  it  Avould  depend  upon  the  opera- 
tor of  the  power  equipment  more  than  the  power 
equipment. 

Q.     Well,  would  all  power  equipment  do  that? 

A.  You  could  take  the  finest  piece  of  power 
equipment  that  is  made  and  saw  something  crooked 
if  you  tried  to. 

Q.  No,  but  if  you  had  an  insufficient  power 
saw? 

A.  No.  I  think  as  long  as  the  saw  ran,  you  could 
saw  it  straight.  [370] 

Mr.  Weisz :    Fine.  I  have  no  further  questions. 

Mr.  Brett :    That  is  all.  Thank  you,  Mr.  Norwood. 

Mr.  Bartholomae. 

The  Court:     We  will  take  a  five-minute  recess. 

(Recess.) 
The  Court:     You  may  proceed. 
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recalled  as  a  witness  herein  on  behalf  of  the  plain- 
tiff, having  been  previously  duly  sworn,  testified 
further,  in  rebuttal,  as  follows: 

Direct  Examination 
By  Mr.  Brett : 

Q.  Mr.  Bartholomae,  you  have  been  sworn  be- 
fore. 

Did  you  have  power  equipment  when  the  im- 
provements were  erected  at  the  Bartholomae  Fish 
Creek  Ranch?  A.     Yes,  sir. 

Q.  And  power  equipment  was  used  throughout 
in  that  work? 

A.     Yes.  It  was  there  until  the  job  was  finished. 

Q.  And  it  was  used  for  cement  mixers,  and  so 
forth?  A.     Yes,  sir. 

Mr.  Brett:     That  is  all. 

Cross-Examination 
By  Mr.  Weisz: 

Q.  Mr.  Bartholomae,  was  all  of  the  wood  cutting 
done  [371]  by  power  when  these  buildings  were 
built?  A.     Not  all  of  it,  no,  sir. 

Mr.  Weisz :     No  further  questions. 

Mr.  Brett:     That  is  all,  Mr.  Bartholomae. 

That  is  all  of  the  plaintiff's  evidence,  if  the  court 
please. 

Mr.  Weisz :     Both  parties  rest,  your  Honor. 

The  Court:     Sir? 

Mr.  Brett :    The  plaintiff  rests,  yes,  sir. 

Now,  your  Honor,  I  wonder  if  I  might  ask  a  per- 
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sonal  favor?  I  have  been  faced  with  the  situation 
all  of  this  week  of  an  injunction  hearing,  a  very 
important  injunction  hearing  coming  up  before 
Judge  Praeger  on  next  AVednesday.  It  is  a  labor 
matter.  It  involves  a  voluminous  set  of  documents. 
Your  Honor  is  familiar  with  those  matters.  Now, 
there  are  a  great  many  affidavits  and  matters  of 
that  kind.  I  have  been  working  as  best  I  could  at 
night.  I  have  an  associate  and  he  started  a  paternity 
suit,  something  I  have  never  been  mixed  up  in,  but 
apparently  it  is  something  he  has  been  on  during 
that  entire  period  before  some  jury  in  the  State 
Court.  Of  course,  while  I  have  lived  with  this  case 
and  know  about  it,  I  think  I  could  make  a  better 
presentation  and  a  more  satisfactory  one  if  you 
would  permit  me  to  file  a  memorandum  and  allow 
me  approximately  15  days.  I  could  make  it  shorter 
and  more  succinct.  I  started  to  dictate  one,  but  I 
find  that  [372]  after  the  evidence  is  in  there  are 
certain  things  I  wish  to  point  up  with  reference  to 
the  evidence  that  has  been  adduced  in  these  deposi- 
tions. If  your  Honor  will  permit  it,  that  is  what  I 
would  like  to  do,  because  I  would  like  to  get  back 
to  the  office  and  get  to  work  on  the  other  matter.  It 
is  very  important.  It  is  going  to  mean  that  I  am 
going  to  have  to  work  nights  and  Sundays  to  get 
ready  for  it. 

The  Court :  All  right.  Suppose  we  make  it  fifteen, 
fifteen  and  five. 

Mr.  Weisz:  Your  Honor,  then,  I  take  it  we  will 
not  have  any  refinement  of  the  issues  at  all? 
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The  Court :  What  do  you  mean  by  no  refinement 
of  the  issues?  You  refine  the  issues  in  your  memo- 
randum of  points  and  authorities. 

Mr.  Weisz:  Yes,  your  Honor,  and  I  tried  to  re- 
fine them  also  on  a  motion  to  dismiss,  but  I  did  want 
to  be  sure  that  all  issues  are  exact  and  will  be  cov- 
ered then. 

The  Court :     That  is  right. 

Mr.  Weisz:     Thank  you,  your  Honor. 

The  Court:  That  is  right.  I  will  take  it  under 
submission.  Fifteen,  fifteen  and  five. 

Mr.  Brett :     Yes,  sir.  [373] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  4th  day  of 
April,  1956. 

/s/  THOMAS  B.  GOODWILL, 
Official  Reporter. 

[Endorsed] :    Filed  May  11,  1956.  [374] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages, 
numbered  1  to  86,  inclusive,  contain  the  original: 

Complaint ; 

Answer ; 

Motion  and  Notice  of  Motion  for  Summary 
Judgment,  Memorandum  of  Points  and  Author- 
ities; Proposed  Findings  of  Fact  and  Conclu- 
sions of  Law,  Proposed  Summary  Judgment; 

Memorandum  of  Points  and  Authorities  in 
Opposition  to  Motion  for  Summary  Judgment 
with  affidavit  in  support  thereof; 

Affidavit  of  Robert  W.  Millard; 

Affidavit  of  Arthur  J.  and  Chrystal  B.  Seale ; 

Order  Denying  Motion  for  Summary  Judg- 
ment ; 

Plaintiff's  Proposed  Pre-trial  Order; 

Amendment  to  Answer; 

Memorandum  of  Decision; 

Findings  of  Fact  and  Conclusions  of  Law; 

Judgment ; 

Notice  of  Appeal; 

Designation  of  Contents  of  Record  on  Ap- 
peal; 

Statement  of  Points  on  Appeal; 

Ex  Parte  Order  Extending  Time  for  Filing 
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the  Record  on  Appeal  and  Docketing  the  Ap- 
peal; 

Counter-Designation  of  Contents  of  Records 
on  Appeal ; 

which,  together  with  3  volumes  of  reporter's  tran- 
script of  proceedings;  and  plaintiff's  Exhibits  1, 
3  to  31,  inclusive;  34  to  37,  inclusive,  and  defend- 
ant's Exhibits  A  to  F,  inclusive  (plaintiff's  Ex- 
hibit D  being  attached  to  plaintiff's  Exhibit  B) ; 
all  in  the  above-entitled  cause,  constitute  the  tran- 
script of  record  on  appeal  to  the  United  States 
Court  of  appeals  for  the  Ninth  Circuit,  in  the 
above  case. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record  amoimts  to  $2.00,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  the  said  District 
Court  this  10th  day  of  May,  1956. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  CHARLES  E.  JONES, 

Deputy. 
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[Endorsed] :  No.  15141.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Bartholomae  Cor- 
poration, Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed:  May  11,  1956. 

Docketed:  May  29,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  15141 

BARiTHOLOMAE  CORPORATION,   a   Corpora- 
tion, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

DESIGNATION  OF  RECORD  FOR  PRINTING 
AND  STATEMENT  OF  POINTS 

Bartholomae  Corporation,  a  corporation.  Appel- 
lant, designates  for  printing  the  portions  of  the 
record,  hereafter  following,  and  adopts  as  its  State- 
ment of  Points  the  Statement  of  Points  appearing 
in  the  typewritten  transcript  of  the  record. 

The  portions  of  the  record  to  be  printed  are 
(page  references  are  to  certified  transcript  of  rec- 
ord) : 

1.  The  Complaint  (2). 

2.  The  Answer  (6). 

3.  The  Amendment  to  Answer  (57). 

4.  The  Pre-trial  Order  (53). 

5.  Findings  of  Fact  and  Conclusions  of  Law 
(66),  also  Memo  Decision,  11/2/55. 

6.  The  Judgment  (73). 

7.  The  Notice  of  Appeal  (74). 

8.  Designation  of  Contents  of  Record  on  Ap- 
peals (as  filed  in  District  Court)  (76). 

9.  Counter  Designation  of  Contents  of  Record 
on  Appeal  (as  filed  in  District  Court)  (84). 
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10.  Statement  of  Points  on  Appeal  (as  filed  in 
District  Court)  (79). 

11.  Ex  parte  Order  (by  District  Court)  ex- 
tending time  for  filing  Record  on  Appeal  (82). 

12.  Reporter's  typewritten  transcript  of  the  pro- 
ceedings (3  volumes). 

13.  Reserving  the  right  to  obtain  an  order  upon 
stipulation  or  motion,  after  notice,  to  delete  from 
the  printed  record  the  photographs,  maps,  and  gov- 
ernmental publications  hereinafter  identified  with 
asterisks  and  descriptions  within  parentheses,  all  of 
the  following  exhibits: 

Plaintiff  and  Appellant's  exhibits: 

1.  (Map)*,  5,  6  (photo)*,  7  (photo)*,  8 
(photo)*,  9  (photo)*,  10  (photo)*,  11  (photo)*,  12 
(photo)*,  13  (photo)*,  14  (photo)*,  15  (photo)*, 
16,  17  (photo)*,  18  (photo)*,  19  (photo)*,  20 
(photo)*,  21  (photo)*,  22  (photo)*,  23  (photo)*, 
24  (photo)*,  25  (photo)*,  26  (photo)*,  27  (photo)*, 
28  (photo)*,  29  (photo)*,  30  (map)*,  31  (govern- 
ment publication)*,  34  (government  publication)* 
35,  36,  37. 

Defendant  and  Appellee's  exhibits:  D  and  F. 

14.  This  Designation  of  the  Record  for  Printing 
and  Statement  of  Points  on  Appeal. 

MIZE,  KROESE,  LARSH  & 

MIZE,  and 
IRL  DAVIS  BRETT, 
By  /s/  IRL  DAVIS  BRETT, 

Attorneys  for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  June  8,  1956. 
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Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Opinion  Below. 

The  District  Court's  opinion  appears  on  pages  17-23 
of  the  Transcript  of  Record  (hereafter  "R")  and  is  re- 
ported in  135  Fed.  Supp.  651  et  seq.  The  findings  and 
conclusions  appear  on  R.  23-30. 

Jurisdiction. 

Jurisdiction  of  the  lower  court  was  invoked  as  to  counts 
one  [tort  damage-negligence,  R.  3-4]  and  count  two 
[tort  damage-r^^  ipsa  loquitur,  R.  4-5]  under  Title  28, 
U.  S,  C,  Section  1346(b).  It  was  invoked  as  to  count 
three  [absolute  liability  for  damage  caused  by  non-negli- 
gent trespass  through  explosion,  R.  5-6]  under  Title 
28,  U.  S.  C,  Section  1346(a)  and  was  invoked  as  to 
count  four   [inverse  condemnation-intentional  partial  tak- 
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ing  through  partial  damage,  R.  6-7]  under  Title  28, 
U.  S.  C,  Section  1346(a)  and  the  Fifth  Amendment 
to  the  Federal  Constitution. 

The  judgment  from  which  this  appeal  was  taken  was 
entered  December  22,  1955  [R.  30-31].  Notice  of  appeal 
was  timely  filed  February  16,  1956  [R.  31]  and  juris- 
diction of  this  Court  rests  upon  Title  28,  U.  S.  C,  Section 
1291.  Venue  in  the  lower  court  was  derived  through 
Title  28,  Section  1402. 

Questions  Presented. 

1.  Did  the  District  Court  err  in  failing  to  find 
that  appellee  was  negligent? 

2.  Did  the  District  Court  err  in  failing  to  find 
that  the  test  atomic  explosions  of  October  22  and 
November  5,  1951,  were  the  proximate  cause  of  the 
damage  to  appellant's  property? 

3.  Did  the  District  Court  err  in  failing  to  apply 
the  doctrine  of  res  ipsa  loquitur f 

4.  Did  the  District  Court  err  in  adjudging  that 
appellee  was  not  liable  to  appellant  upon  the  ground 
that  the  acts  of  appellee's  agents  were  performed  in 
the  exercise  of  discretionary  functions,  within  the 
exclusionary  provisions  of  Title  28,  U.  S.  C,  Sec- 
tion 2680(a)? 

5.  Did  the  District  Court  err  in  concluding  that 
appellee  was  not  liable  to  appellant  under  the  theory 
of  absolute  liability  arising  out  of  appellee's  non- 
negligent  trespass,  through  air  shock  waves  caused 
by  atomic  explosions  upon,  and  damage  to,  appel- 
lant's  property? 


— 3— 

6.  Did  the  District  Court  err  in  adjudging  that 
the  damaging  of  appellant's  property  by  appellee  was 
not  a  taking  of  an  interest  in  appellant's  property 
for  which  appellee  was  liable  under  the  provisions 
of  the  Fifth  Amendment  to  the  Federal  Constitution 
and  of  Title  28,  U.  S.  C,  Section  1346(a)? 

Statutes  Involved. 

The  Fifth  Amendment  to  the  Federal  Constitution. 
Title  28,  U.  S.  C,  Sections  1346(a),  1346(b),  2672, 
2673,  2680(a),  and  1402. 

Title  42,  U.  S.  C,  Sections  1802,  1803(a)(3), 
1803(a)(5),  1803(b),  1806(a)(1),  1810(a),  1810- 
(b)(1),  1810(c)(1),  1812(a)(2),  1812(a)(7)  and 
1817. 

Concise  Statement  of  Case. 

Appellant,  a  California  corporation  brought  this  action 
for  damages,  consisting  of  multiple  cracking  of  the  plas- 
tered walls  and  ceilings  of  four  of  the  headquarters  build- 
ings on  a  large  cattle  ranch,  owned  by  appellant.  The 
damage  was  caused  by  two  severe  shakings  of  said 
buildings  on  October  22,  1951,  and  November  5,  1951, 
by  air  shock  waves  produced  by  the  explosion  of  atom 
bombs  at  a  test  site  in  southwestern  Nevada,  known  as 
Frenchman's  Flat  by  employees  of  the  Atomic  Energy 
Commission,  which  test  operations  were  exclusively  under 
the  control  of  appellee  and  almost  all  details  thereof  were 
classified  as  restricted  and  top  secret  to  such  extent  that 
such  details  were  not  even  disclosed  at  the  trial. 

In  the  record  the  explosions  of  atom  bombs  are  fre- 
quently called  nuclear  detonations  and  Frenchman's  Flat 


or  the  test  site  is  sometimes  called  the  Nevada  Proving 
Grounds. 

Appellant's  buildings  were  located  about  1 50  miles  north- 
east of  the  test  site.  There  was  a  long  valley  between 
the  two  sites  and  no  high  mountains  between  them.  The 
buildings  were  exceptionally  strong  in  construction,  with 
full  length,  deeply  imbedded  concrete  foundations  and 
heavier  than  average  (for  that  area  and  type  of  use) 
framework.  Detailed  examination  by  an  experienced  build- 
ing contractor  (Norwood)  on  September  8,  1951,  (44  days 
before  the  first  impact  by  the  shock  waves  from  the 
atomic  explosions)  had  disclosed  that  there  was  no  settle- 
ment or  cracking  of  the  foundations  of  any  of  the  build- 
ings which  were  later  damaged  and  that,  with  the  excep- 
tion of  one  ceiling  crack  in  the  Mess  Hall  (sometimes 
called  the  cook  house)  which  had  been  repaired  at  some 
earlier  date,  there  were  no  cracks  in  the  walls  or  ceilings. 
Witness,  Norwood,  who  testified  orally  at  the  trial,  made 
such  detailed  inspection  preliminary  to  commencing  the 
construction  of  additional  buildings  for  the  ranch  head- 
quarters. 

His  testimony  that  there  were  no  cracks  in  the  plastered 
walls  or  ceilings,  except  the  one  in  the  Mess  Hall  ceiling 
before  October  22,  1951,  was  corroborated  by  the  deposi- 
tion testimony  of  two  witnesses  who  were  residing  at 
the  headquarters  from  July  5,  1951  to  July  15,  1952  and 
were  physically  present  in  the  headquarters  area  at  the 
times  of  the  shakings  (the  ranch  superintendent.  Scale, 
and  his  wife). 

The  ranch  headquarters  was  in  a  very  isolated  area — 
10  miles  from  a  highway,  80  miles  from  the  nearest  rail- 
road, not  within  any  regularly  travelled  air  flight  line 
and  there  had  been  no  earthquakes  in  the  vicinity. 
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It  was  stipulated,  that  it  was  common  knowledge  within 
the  area  where  the  ranch  headquarters  was  located  that 
these  test  atomic  bomb  explosions  were  to  be  made  and 
that  they  were  to  occur  on  October  22,  1951  and  Novem- 
ber 5,  1951. 

The  witnesses.  Scale,  testified  (by  deposition),  without 
contradiction  in  the  record,  that  these  buildings  were 
violently  shaken  during  each  of  these  explosions.  Mr. 
Scale  testified  that  the  October  22nd  blast  caused  a  cattle 
stampede  and  Mrs.  Scale  stated  that  the  November  5th 
shock  threw  her  to  the  floor  and  that  when  she  ran 
out  of  the  office  building  she  saw  dust  mushrooming  up 
over  the  mountain  to  the  southwest  of  the  headquarters 
area. 

The  District  Court  made  no  finding  as  to  the  monetary 
value  of  the  damage,  but  the  undisputed  testimony  was 
that  it  amounted  to  $5,000.00  or  more. 

The  Complaint  is  in  four  counts: 

(1)  Damage  caused  by  negligent  acts  of  appellee's 
agents  performed  in  the  course  of  their  employment 
[R.  3-4]. 

(2)  Damage  caused  by  the  inferred  negligence  of 
appellee's  agents  under  the  doctrine  of  res  ipsa  loquitur 
[R.  4-5]. 

(3)  Damages  arising  out  of  a  trespass  upon  appel- 
lant's property  by  air  shock  waves  created  by  the 
non-negligent  explosion  of  atomic  bombs  by  appellee's 
agents  acting  within  the  scope  of  their  authority — 
sometimes  called  absolute  liability   [R.   5-6]. 

(4)  Damages  for  a  partial  taking  of  appellant's 
property  through  the  intentional  partial  destruction 
thereof,  for  which  an  implied  contract  to  pay  arose 
under  the  Fifth  Amendment  [R.  6-7]. 


By  answer,  appellee  denied  all  of  the  allegations  of 
the  complaint  except  that  the  Atomic  Energy  Commis- 
sion was  an  executive  agency.  It  made  such  denials  upon 
lack  of  information  or  belief,  except  that  it  denied  cate- 
gorically the  amount  of  appellant's  damage  [R.  8-10]. 
By  amendment  [R.  16]  it  pleaded  the  exclusion  from 
consent  to  be  sued  in  tort  contained  in  Title  28,  U.  S.  C, 
Section  2680,  as  to  counts  one  and  two  only. 

There  was  a  Pre-trial  Order  [R.  11-15]  in  which  it 
was  agreed  and  found  (a)  that  these  atomic  explosions 
were  performed  by  appellant  under  the  express  mandate 
of  the  Congress  [R.  12],  (b)  at  or  near  an  isolated, 
closely  guarded  and  secret  site^  [R.  12]  ;  (c)  that  these 
explosions  caused  air  shock  waves  which  could  react  into 
and  rebound  from  atmospheric  layer  elevations  which 
surround  the  earth  [R.  12-13],  and  (d)  that  appellee 
knew  on  October  22,  1951,  through  previous  experimen- 
tation, that  these  shock  waves  were  capable  of  extreme, 


^Through  inadvertence,  which  appellant's  counsel  has  just  dis- 
covered during  preparation  of  this  brief,  the  Pre-trial  Order  [R. 
12],  the  lower  Court's  findings  [R.  24]  and  decision  [R.  17]  all 
place  appellants  ranch  northzvest  of  the  testing  site  and  such  site 
south^a^if  of  appellant's  ranch.  That  the  true  directions  are  just  the 
reverse  is  shown  by  the  uncontradicted  record  and  this  Court's 
judicial  notice.  Mr.  Millard's  testimony  and  his  numbers  (1), 
(2)  and  (3)  placed  on  Exhibit  1  show  that  the  ranch  is  northeast 
of  the  test  site  [R.  45-46  and  Ex.  1].  Furthermore  paragraph  2 
of  the  Pre-trial  Order  locates  the  ranch  in  Eureka  County,  Nevada 
[R.  11]  and  paragraph  4  of  such  order  locates  the  test  site  as 
65  miles  northwest  of  Las  Vegas,  Nevada  [R.  12]  and  Mr.  Millard 
locates  Ely,  Nevada,  as  being  80  miles  easterly  of  the  ranch  [R. 
116].  This  Court  judicially  knows  that  Ely  and  Eureka  County, 
Nevada  are  located  in  the  extreme  North^a.^/  portion  thereof  and 
that  Las  Vegas  is  located  in  southw^^^  Nevada. 
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erratic  and  uncontrollable  destruction  and  property  damage 
for  which  appellee  had  assumed  liability  in  reports  to 
Congress  and  for  which  Congress  had  appropriated  funds 
for  payment  [R.  13]. 

All  evidence  as  to  what  was  done  at  the  testing  site, 
the  directions  given  and  discretion  reserved  in  appellee's 
agents  who  were  conducting  the  tests  were  through  depo- 
sitions of  the  appellee's  witnesses,  Cox,  Fields  and  Graves. 
In  substance,  they  testified  that  all  acts  were  expressly 
authorized  and  directed  and  that  those  engaged  in  the 
operation  at  the  test  site  had  no  discretion  or  authority 
to  alter  or  vary  the  test  explosions,  except  that  they  were 
permitted  to  make  weather  tests  and  direction  of  impact 
prognostications  for  the  purpose  of  deciding  whether 
time  delay  would  better  protect  life  and  property  outside 
of  the  test  area  and,  if  they  so  concluded,  they  could 
temporarily  delay  the  performance  of  the  test  although 
they  could  not  abandon  it  or  change  the  constituent  ele- 
ments of  the  test. 

They  had  full  knowledge  that  they  were  using  ex- 
tremely high  explosives;  that  a  principal  purpose  was 
to  test  and  develop  them  as  military  weapons  in  which 
the  production  of  devastating  shock  waves  was  the  most 
important  element.  They  knew  that  these  waves  were 
erratic,  almost  uncontrollable  and  were  capable  of  leap- 
frogging and  reaching  short  and  long  distances  and  that 
they  could  not  be  contained  within  the  test  site  area. 
They  expected  them  to  cause  some  damage  outside  of 
the  test  area  but  they  did  not  know  where  and  they  hoped 
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the  damage  could  be  kept  to  a  minimum.  They  expected 
that  appellee  would  pay  for  such  damage  as  was  caused 
by  the  force  of  the  explosions. 

The  then  known  and  used  method  for  predicting  where 
the  air-shock  would  go  and  its  probable  force,  was  to 
place  instruments  called  microbaragraphs  in  particular 
directional  locations  from  the  test  site  and  then  make  a 
pilot  test  explosion  with  a  one  ton  explosive  [R.  273]. 
Dr.  Cox  testified  that  he  could  compute  very  closely  the 
pressure  from  any  particular  detonation  for  a  distance 
up  to  150  miles  [R.  267-271]  and  Dr.  Graves  stated  with 
given  wind  velocities  and  directions  you  could  have  a 
focusing  effect  of  these  shock  waves  for  considerable 
distances;  that  such  shock  waves  could  be  detected  at 
great  distances  and  once  you  start  a  shock  wave  going, 
it's  going  to  go   [R.  197-198]. 

But  Dr.  Cox  did  not  place  a  microbaragraph  to  the 
north  of  the  testing  site  nor  did  he  graph  the  conditions 
to  the  north  [R.  266]  but  he  did  place  such  instruments 
and  make  such  studies  to  the  east,  west  and  south  [R. 
295-296]. 

As  the  trial  court  states  in  his  opinion  [R.  20-21]  and 
as  we  shall  state  in  our  following  argument,  this,  we 
believe  w^as  the  slight  negligence  which  is  all  that  is  re- 
quired to  support  a  judgment  where  the  defendant  is 
handling  dangerous  instrumentalities  such  as  firearms  or 
high  explosives  like  atom  bombs. 
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ARGUMENT. 

I. 

The  Trial  Court  Erred  in  Failing  to  Find  That 

Appellee  Was  Negligent. 

The  trial  court  found  in  part  in  Finding  XV:  "Upon 
the  evidence  before  it,  this  Court  cannot  find  that  any 
officer  or  employee  was  negligent  in  the  performance  of 
his  duties  relating  to  atomic  experimentation  *  *  *" 
[R.  29]. 

This  Court  must  reverse  because  such  finding  is  clearly 
erroneous  (Rule  52(a),  Federal  Rules  of  Civil  Procedure). 

The  uncontradicted  evidence  was  that  Dr.  Everett  Cox 
was  employed  as  a  member  of  the  Test  Manager's  or- 
ganization as  a  specialist  in  blasts  during  the  October- 
November  series  of  1951  [R.  248-249].  Cf.  also  Finding 
XI  [R.  27].  Appellee's  agents  were  dealing  with  the 
greatest  explosive  power  then  known — atomic  bombs.  In 
a  report  to  Congress  prepared  and  disseminated  pursuant 
to  an  express  mandate  of  Congress  (Title  42,  U.  S.  C, 
Sec.  1817)  which  was  received  in  evidence  as  Exhibit  31, 
the  Atomic  Energy  Commission  (hereinafter  called  A.  E. 
C.)  reported  (1)  the  air  shock  wave  is  the  most  important 
agent  in  producing  destruction  [Ex.  31,  p.  85]  a  nuclear 
detonation  releases  tremendous  energy,  equivalent  in  a 
so-called  nominal  burst  to  approximately  20,000  tons  of 
T.  N.  T.  [Ex.  31,  p.  83],  the  air  shock  wave  is  capable 
of  severe  destructive  effects  [Ex.  31,  p.  83].  The  Pre- 
trial Order  [R.  13]  stated  that  such  waves  were  capable 
of  extreme,  erratic  and  uncontrollable  destruction  and 
property  damage.  The  government  report  added  "because 
of  existing  meteorological  conditions,  such  as  temperature 
and  wind    *    *    *     (such)  waves  may  affect  things  only 
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a  short  distance  away  in  one  direction,  while  affecting 
others  miles  away  in  another  direction,  or  it  may  leapfrog 
certain  areas  and  strike  more  distant  ones"  [Ex.  31,  pp. 
85-88 ;  R.  201  ] ,  Similar  statements  appear  in  the  report 
received  in  evidence  as  Exhibit  34  [pp.  10-13].  As  Dr. 
Graves  summarized  it :  "We  knew  that  these  shock  waves 
could  be  detected  at  great  distances;  we  had  no  reason 
to  feel  that  we  could  confine  any  of  these  effects  to 
your  fifty  miles,  and  it  was  clear  once  you  start  a  shock 
wave  going,  its  going  to  go"  [R.  198].  He  also  affirmed 
that  matters  quoted  from  Exhibit  31  were  known  [R. 
201]. 

It  is  undisputed,  therefore,  that  appellee,  through  its 
agents,  acting  in  the  course  of  their  duties,  was  experi- 
menting with  extremely  dangerous  and  powerful  firearms 
and  explosives.  In  such  cases  "the  standard  of  care 
required  of  the  reasonable  person  when  dealing  with  such 
dangerous  articles  is  so  great  that  a  slight  deviation  there- 
from will  constitute  negligence"  (emphasis  supplied) 
(Warner  v.  Santa  Catalina  Island  Co.,  44  Cal.  2d  310, 
317,  282  P.  2d  12).  Such  is  the  law  of  this  circuit: 
United  States  v.  White,  211  F.  2d  79,  87;  and  of  Nevada: 
Smith  V.  Smith-Peterson  Co.,  56  Nev.  79,  90,  92,  45  P. 
2d  785,  790. 

Negligence,  of  course,  is  a  comparative  term  and  may 
be  active  or  passive  (19  Cal.  Jur.,  Negligence,  par.  4,  p. 
549).  It  is  to  be  determined  with  reference  to  the 
situation  and  knowledge  of  the  parties  and  to  all  of  the 
attendant  circumstances  {idem,  p.  550;  and  Cf.  Nicora 
V.  Cervera,  49  Nev.  261  270,  244  Pac.  897,  900),  and, 
since  the  duty  to  exercise  care  is  proportionate  to  the 
danger  which  should  be  anticipated,  liability  attaches  for 
a  failure  to  provide  against  those  occurrences   which  a 
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reasonably  prudent  man  would  anticipate  (idem,  p.  566) 
and  this  is  true  even  though  the  danger  arises  out  of  neg- 
ligence which  concurs  with  an  act  of  God  (Merrill  v. 
L.  A.  G.  &  E.  Company,  158  Cal.  499,  504,  111  Pac. 
534).' 

Such  being  the  law,  we  now  examine  the  facts: 

Dr.  Cox  and  the  other  employees  of  appellee  w^ho  con- 
stituted the  Test  team  [R.  27,  Finding  XI]  were  dealing 
with  very  high  explosives  [Ex.  31,  p.  83]  which  they 
knew,  from  previous  conducted  experiments,  produced 
shock  waves  which  were  capable  of  extreme,  erratic  and 
uncontrollable  destruction  and  property  damage  [Pre-trial 
Order,  par.  7;  R.  13];  they  knew  that  this  extreme  de- 
structive force  could  not  be  confined  to  the  test  area 
[R.  198] ;  that  they  would  reach  into  and  bounce  back 
from  various  atmospheric  layer  elevations  which  surround 
the  earth  [R.  12-13,  200] ;  that  once  the  waves  were 
released  by  an  explosion  they  were  free  from  human  con- 
trol [R.  198] ;  and  that  they  might  travel  either  long  or 
short  distances,  differing  in  different  directions  and  that 
they  might  leapfrog  so  as  to  do  both  [R.  201]. 

Biit  they  also  knew  that  this  erratic  conduct  of  the  air 
shock  waves  was  directly  affected  by  wind  velocities  and 


^We  do  not  cite  Nevada  law  which  would  normally  control  (Title 
28  U.  S.  C,  Sec.  1346(b)  "in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred")  because  we  have  found 
none  which  is  applicable  directly  to  explosion  and  fire-arms  cases, 
We,  therefore  resort  "to  the  general  doctrines  of  accepted  tort  law, 
whence  state  judges  derive  their  governing  principles  in  novel 
cases"  {Britton  v.  Harrison  Construction  Co.,  87  Fed.  Supp.  405, 
407.)  However,  cf.  Smith  v.  Smith-Peterson  Co.,  56  Nev.  79, 
90,  92,  45  P.  2d  785,  790:  "The  degree  of  care  of  persons  having 
possession  and  control  of  dangerous  explosives^  such  as  fire  arms 
or  dynamite,  is  of  the  highest". 
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directions  [R.  197-198,  257-258]  and  by  temperatures 
[R.  286,  289;  Cf.  Ex.  31,  p.  86;  Ex.  34,  pp.  10-13],  and 
although  their  authority  to  control  or  vary  the  tests  was 
very  limited  [R.  193-195,  235-236]  it  was  their  duty  to 
determine  if  the  existing  weather  conditions  "were,  in 
fact,  acceptable"  [R.  193-194]  they  had  the  means  to 
determine  such  conditions  [R.  197-198,  273-275,  267- 
271]  and  the  authority  to  delay  the  explosions  until 
such  conditions  existed  [R.  201;  Ex.  34,  p.  13].  They 
also  knew  that  the  effect  varied  directionally  [R.  266; 
Ex.  34,  p.  12]  yet,  although  Dr.  Cox  had  the  means  to 
test  and  graph  the  anticipated  blast  pressure  to  the 
North  of  the  testing  area  (in  the  direction  of  appellant's 
property)  he  did  not  do  so  [R.  265-266,  295-296;  Ex.  1]. 

Appellant,  itself,  summarizes  what  the  test  Organization 
(team)  and  Dr.  Cox,  particularly,  could  and  should  have 
done,  had  there  been  no  negligence: 

"The  Test  Organization  has  a  major  safety  pro- 
gram for  anticipating  where  blast  may  strike.  One 
item  is  the  firing  of  high  explosive  shots  prior  to  the 
nuclear  test,  with  the  blast  being  recorded  on  sensi- 
tive instruments  in  communities  around  the  proving 
ground.  If  the  weather  remains  constant  these 
provide  a  good  indication  of  where  blast  will  strike, 
but  if  the  atmosphere  changes  only  slightly  the  blast 
may  vary  by  miles.  If  strong  blast  is  indicated  for 
any  community,  the  shot  may  be  postponed."  [Ex. 
34,  pp.   12-13.] 

We  repeat  that  the  evidence  requires  a  finding  of  negli- 
gence by  appellee's  employee.  Cox,  in  the  performance  of 
his  duty  and  that  the  trial  court's  apparently  contrary 
finding  as  a  part  of  Finding  XV  [R.  29]  is  clearly  er- 
roneous and  must  be  reversed. 
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IT. 
The  Trial  Court  Erred  in  Failing  to  Find  That  the 
Test  Atomic  Explosions  of  October  22  and  No- 
vember  5,    1951,   Were   the   Proximate   Cause   of 
the  Damage  to  Appellant's  Property. 

The  trial  court  found  in  part  in  Finding  XV:  "upon 
the  evidence  before  it,  this  court  cannot  find  *  *  * 
that  the  atomic  detonations  were  the  proximate  cause  of 
damage  to  plaintiff's  property    *    *    *"    [R.  29]. 

Again,  this  Court  must  reverse  because  such  finding 
is  clearly  erroneous  (Rule  52(a),  Fed.  Rules  of  Civil 
Procedure).  The  uncontradicted  evidence  was  that  before 
October  22,  1951,  there  were  no  cracks  in  the  plastered 
walls  or  ceiling  of  the  buildings  where  the  cracks  later 
occurred  except  the  one  crack  in  the  mess  hall  ceiling 
which  had  been  repaired  at  an  earlier  date  [R.  56,  60,  66, 
68,  130].  There  was  no  rational  basis  or  explanation 
for  the  immediate  appearance  of  the  cracks  instantly 
following  the  explosions  except  as  a  direct  result  from 
the  air  shock  waves  caused  by  such  explosions,  since  the 
appellant's  evidence  affirmatively  excluded  the  possibility 
of  their  having  occurred  from  (a)  settlement  of  the  build- 
ings, (b)  earthquake,  (c)  shaking  from  trucks  on  the 
highway,  or  (d)  the  rumble  of  a  railroad  train,  or  (e)  air 
wave  shocks  from  an  airline.  The  evidence  was  that  the 
buildings  were  exceptionally  strong  in  their  frame  work 
and  foundations  [R.  127-130] ;  that  there  were  no  settle- 
ment cracks  in  nor  changes  in  elevation  of  the  foundations. 
In  fact,  the  witness,  Norwood  testified  ''they  definitely 
could  not  have  been  caused  by  settlement"  [R.  133].  Had 
there  been  any  cracks  they  would  have  been  visible  when 
Mr.  Norwood  inspected  the  property  on  September  18, 
1951,  because,  as  he  testified  "plaster  repair  cracks  nor- 
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mally  show,  even  though  they  have  been  painted  over  or 
repaired"  [R.  135]  and  Mrs.  Seale  testified,  without 
contradiction,  that  the  condition  of  the  building  just 
before  the  first  explosion  occurred  on  October  22,  1951, 
was  in  the  same  condition  as  existed  when  Mr.  Norwood 
inspected  them  on  September  15,  1951  [R.  68].  There 
had  been  no  earthquakes  in  the  area  during  the  months 
of  October  or  November  [R.  115-116],  the  nearest  high- 
way was  10  miles  from  the  location  of  these  buildings 
[R.  46]  the  nearest  railroad  was  80  miles  away  [R.  116] 
and  the  buildings  were  not  within  any  regular  air  line 
flight  [R.  117].' 

Again,  the  description  of  what  occurred  by  the  wit- 
nesses Mr.  and  Mrs.  Seale  leaves  no  basis  for  any  doubt 
that  the  only  reasonable  inference  to  be  drawn  is  that  the 
buildings  were  shaken  and  the  plastered  walls  and  ceiling 
cracked  by  the  impact  of  the  shock  waves  produced  by 
the  atomic  explosions:  "^  *  *  just  as  we  were  about 
to  go  into  the  gate  the  blast  went  off,  and  the  cattle 
whirled  and  ran  to  the  back  of  the  field  to  the  fence  *  *  * 
five  or  six  men  trying  to  stop  them,  but  couldn't  stop 
them  until  they  got  to  the  fence"  [R.  54].  "I  was  sort- 
ing the  ranch  laundry  and  I  had  just  gotten  it  started 
and  just  reached  for  a  pencil  off  the  desk  when  the  shake 
came  *  *  *  j^  ^vas  intense  enough  it  threw  me  into 
the  laundry    *     *     *     at  that  time  I  did  not  know  what 


^It  is  interesting  to  note  that  Dr.  Cox  could  conceive  of  no  other 
cause  than  the  shock  waves  [R.  290-291]. 
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it  was.  I  knew  we  were  going  to  have  the  atomic  test. 
I  got  immediately  up  and  ran  out  on  the  porch  and  looked 
around  *  *  *  and  to  the  southwest  could  see  the  dust 
mushrooming  up  over  the  mountain"  [R.  65].  We  be- 
lieve that  this  court  take  judicial  notice  of  the  fact  that 
an  earthquake  does  not  produce  dust  whereas  shock  waves 
from  an  explosion  would.  The  uncontradicted  evidence 
is  that  immediately  following  such  shakings  the  plaster 
cracks  appeared  for  the  first  time  [R.  56,  58,  66,  68]. 
While  Messrs.  Millard  and  Norwood  did  not  see  the 
cracks  in  the  plaster  until  May  30,  1952  [R.  130]  both 
Mr.  Scale  [R.  58]  and  Mrs.  Scale  [R.  68-69]  testified 
that  there  was  no  change  in  the  condition  of  the  cracks 
between  the  dates  of  the  explosion  and  the  dates  of  such 
inspection,  except  that  the  cracks  had  widened  some,  and 
this  evidence  is  uncontradicted  in  the  record.  And,  of 
course,  it  was  the  cracked  condition  of  the  plaster  which 
was  the  damage  to  Appellant's  property  [R.  136].  We, 
therefore,  submit  that  the  evidence  points  to  no  other 
rational  conclusion  that  the  air  shock  waives  produced 
by  the  atomic  explosions  were  a  proximate  cause  of  the 
resulting  damage  to  Appellant's  property  and  that  the 
trial  court's  Finding  XV  as  to  lack  of  proximate  cause 
[R.  29]  is  unsupported  by  the  record  and  clearly  erroneous 
which  requires  a  reversal  of  its  judgment.* 


4«*  *  *  where  no  other  cause  intervenes  between  the  original 
act  or  omission  *  *  *  producing  the  resultant  damage,  negli- 
gence of  the  first  wrongdoer  is  to  be  regarded  as  the  proximate 
cause  of  the  injury".  {Smith  v.  Smith-Petersoti  Co.,  56  Nev.  79, 
94,  45  P.  2d  785,  791.) 


—16— 

III. 

The   District   Court   Erred   in   Failing   to   Apply   the 

Doctrine  Res  Ipsa  Loquitur. 

The  essence  of  this  doctrine  is  that  if  the  thing  that 
caused  the  injury  is  under  the  exclusive  control  of  the 
defendant  and  that  which  has  happened  is  such  as  in  the 
ordinary  course  of  things  would  not  have  happened  if 
those  who  had  such  control  had  used  proper  care,  such 
facts  afford  inferred  evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  damage  was  caused  by  the 
defendant's  ngligence.  {Union  Pac.  R.R.  Co.  v.  De 
Vaney,  162  F.  2d  24,  26  (9  Cir.) ;  Johnson  v.  United 
States,  333  U.  S.  46,  68  S.  Ct.  391,  92  L.  Ed.  468; 
Nyberg  v.  Kirhy,  65  Nev.  42,  69-78,  188  P.  2d  1006, 
1022  (citing  Cal.  cases) ;  Hospital  Assn.  v.  Gajfney,  64 
Nev.  225,  233-237,  180  P.  2d  594,  600  (citing  Cal.  cases).) 

Here  the  uncontradicted  evidence  is  that  the  appellee 
was  in  complete  control  of  the  tests  "*  *  *  it  was 
near  an  isolated,  closely  guarded  and  secret  site  *  *  *" 
[Pre-trial  Order,  Par.  4,  R.  12] ;  that  the  activities  were 
of  such  a  nature  that  the  full  details  of  the  directives  and 
instructions  were  restricted  and  full  disclosure  was  re- 
fused upon  such  ground  [R.  226-228;  Title  42,  U.  S.  C, 
Sees.  1810(a),  (b)(1).]  Having  laid  the  uncontradicted 
foundation  that  the  buildings  were  extraordinarily  strong 
in  construction,  that  there  had  been  neither  curative  cracks, 
temperature  change  cracks  nor  settlement  cracks,  the 
cracking  of  this  plaster  was  of  such  a  nature  that  it 
wouldn't  have  happened  excepting  through  negligence  on 
the  part  of  Appellee's  employees  in  conducting  the  test 


—17— 

atomic  explosions.  At  we  have  already  shown,  appellee 
has  made  no  rational  explanation  which  would  absolve  it 
from  negligence. 

«*  *  *  because  of  the  obvious  difficulty  of 
proof,  a  number  of  cases  have  aided  the  plaintiff  by 
invoking  the  doctrine  of  res  ipsa  loquitur  (citing 
cases)."     (3  Okla.  L.  Rev.,  p.  25.) 

Nor  is  it  necessary  that  Appellant  exclude  every  other 
possibility  that  the  injury  was  caused  other  than  by  Ap- 
pellee's negligence  (although  we  believe  Appellant  has 
done  so  in  this  record.)  {Sencris  v.  Haas,  45  Cal.  2d 
811,  291  P.  2d  915.) 

Appellee,  as  defendant  in  complete  control  of  the  iso- 
lated, secret  test  operation  was  required  to  meet  or  balance 
this  inference  of  its  negligence  and,  this  it  failed  to  do. 
{Burr  V.  Sherwin-Williams  Co.,  42  Cal.  2d  682,  691,  268 
P.  2d  1041.) 

The  law  is  clearly  established  that  the  doctrine  of  res 
ipsa  loquitur  applies  to  explosion  cases.  (22  Am.  Jur., 
Explosions  and  Explosives,  Sees.  95-96,  pp.  212-214,  and 
cases  cited.)  Furthermore  the  fact  that  Appellant  proved 
some  negligence  by  Appellee's  agents  does  not  foreclose 
application  of  this  doctrine.  {Freitas  v.  Peerless  Stages, 
108  Cal.  App.  2d  749,  756,  239  P.  2d  671;  Roselip  v. 
Raisch,  73  Cal.  App.  2d  125,  135,  166  P.  2d  340.)  We 
submit  that  this  is  a  case  in  which  the  doctrine  was  pe- 
cuHarly  applicable,  and  to  refuse  to  apply  it  was  reversible 
error. 
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IV. 
The  District  Court  Erred  in  Adjudging  That  Appellee 
Was  Not  Liable  to  Appellant  Upon  the  Ground 
That  the  Acts  of  Appellee's  Agents  Were  Per- 
formed in  the  Exercise  of  Discretionary  Functions 
Within  the  Exclusionary  Provisions  of  Title  28, 
U.  S.  C,  Section  2680(a). 

In  paragraph  I  of  its  Conclusions  of  Law  [R.  29]  the 
District  Court  held: 

"That  the  activity  here  involved,  the  detonation  of 
experimental  nuclear  devices,  requires  the  exercise 
of  discretionary  functions  within  the  meaning  of  the 
term  used  in  Section  2680  of  Title  28,  United  States 
Code,  and  sovereign  immunity  obtains  for  that  rea- 
son." 

Just  as  the  facts  in  this  case  involve  matters  which 
have  only  begun  to  be  considered  by  the  Courts,  judicial 
interpretation  of  Title  28,  U.  S.  C,  Section  2680(a)  has 
changed  materially  between  the  date  when  the  complaint 
within  was  filed  and  the  date  of  this  brief.  At  the  time 
when  the  complaint  was  filed  (Dec.  2,  1952)  the  Dalehite 
decision  had  not  been  made  by  the  Supreme  Court  (Dale- 
hite V.  United  States,  346  U.  S.  15,  73  S.  Ct.  956,  97 
L.  Ed.  1427),  but  it  was  decided  before  the  trial.  As  a 
result,  the  trial  court  was  considerably  influenced  by  the 
following  language  in  the  Dalehite  case  (p.  36)  : 

"Where  there  is  room  for  policy  judgment  and  deci- 
sion there  is  discretion.  It  necessarily  follows  that 
the  acts  of  subordinates  in  carrying  out  the  operations 
of  government  in  accordance  with  official  directions 
cannot  be  actionable." 
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However,  as  reported  by  the  Fifth  Circuit  in  Fair  v. 
United  States,  234  F.  2d  288,  291 : 

"In  the  meantime  the  Supreme  Court  has  rendered 
three  decisions  under  which  the  reach  and  effect  of 
the  Act  have  been  extended  in  keeping  with  the  atti- 
tude it  had  expressed  as  early  as  the  Yellow  Cab 
Case  in  1950.  (U.  S.  v.  Yellow  Cab  Co.,  340  U.  S. 
543,  71  S.  Ct.  399,  95  L.  ed.  523.)" 

The  Fifth  Circuit  then  goes  on  to  cite  and  refer  to 
Williams  v.  United  States  (350  U.  S.  857,  76  S.  Ct.  100, 
100  L.  Ed.  68)  which  reversed  this  court's  decision  re- 
ported in  215  F.  2d  800;  the  Indian  Towing  case  (Indian 
Towing  Co.  v.  United  States,  350  U.  S.  61,  76  S.  Ct. 
123,  100  L.  Ed.  90)  and  the  Union  Trust  v.  Eastern  Air- 
lines case  {United  States  v.  Union  Trust  and  companion 
cases,  350  U.  S.  907;  76  S.  Ct.  192,  100  L.  Ed.  125). 
In  the  Yellow  Cab  case  the  Supreme  Court  said  (p.  550) : 

"the  proceedings  (in  Congress)  emphasize  the  bene- 
fits to  be  derived  from  relieving  Congress  of  the 
pressure  of  private  claims.  Recognizing  such  a 
clearly  defined  breadth  of  purpose  for  the  bill  as 
a  whole,  and  the  general  trend  toward  increasing  the 
scope  of  waiver  by  the  U.  S.  of  its  sovereign  immu- 
nity from  suit,  it  is  inconsistent  to  whittle  it  down 
by  refinement." 

In  the  Indian  Towing  case  the  majority  opinion  had  re- 
versed the  Fifth  Circuit  and  held  that  such  lower  court 
had  erred  in  finding  the  government  immune  from  tort 
liability  arising  out  of  negligence  at  the  operational  level 
upon  the  ground  that  the  activity  was  governmental  and 
not  of  a  kind  which  could  be  or  was  carried  on  by  private 
individuals.  The  majority  opinion  directed  attention  to 
the  fact  that  the  liability  in  tort  imposed  by  Title  28, 
U.  S.  C,  Section  1346(b)  was  not  "to  the  same  extent 
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as  would  be  imposed  on  a  private  individual  'under  the 
same  circumstances'  but  that  the  statutory  language  is 
'under  like  circumstances.' " 

While  the  facts  involved  in  the  Indian  Towing  case 
were  such  that  the  provisions  of  subsection  (a)  of  Section 
2680  were  not  directly  involved,  the  four  judges  who  dis- 
sented expressed  their  conclusion  as  to  the  intent  of  the 
majority  in  that  decision  as  follows  (p.  76)  : 

''The  over  all  impression  from  the  majority  opinion 
is  that  it  makes  the  government  liable  under  the  Act 
for  negligence  in  the  conduct  of  any  governmental 
activity  on  the  'operational  level'  It  seems  broad 
enough  to  cover  all  so-called  'uniquely  governmental 
activities.'  " 

Referring  to  this  statement  in  the  dissenting  opinion, 
the  Fifth  Circuit,  in  Fair  v.  United  States,  comments  (p. 
292): 

"It  Is  further  worthy  of  note  that  the  minority  in 
Dalehite,  whose  dissent  was  indicative  of  the  desire 
to  give  broad  extent  to  the  Tort  Claims  Act,  had  be- 
come the  majority  in  Indian  Towing.  A  reading  of 
the  opinions  and  dissents  in  the  two  cases  leads  to  the 
conclusion  that  Indian  Towing  represents  a  definite 
change  in  attitude  on  the  part  of  the  Supreme  Court." 

The  Fifth  Circuit  then  holds  (p.  294)  : 

"The  government  is  liable  for  the  actions  of  its  em- 
ployees dealing  directly  with  the  public  in  the  appli- 
cation of  established  policies,  even  if  such  employees 
are  vested  with  a  measure  of  discretion  and  such 
liability  of  the  government  for  their  acts  and  omis- 
sions in  all  of  the  respects  mentioned  is  measured 
by  the  same  rules  as  the  local  law  applies  to  a  private 
employer  under  like  circumstances." 
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The  Fifth  Circuit  then  cites  an  earlier  decision  of  the 
Eighth  Circuit  (Dahlstrom  v.  United  States,  228  F.  2d 
819)  and  says  that  said  court  in  that  case  "rejected  the 
idea  that  the  government  was  protected  by  the  exemption 
from  the  negHgent  exercise  of  discretion  at  the  operational 
level." 

In  the  Dahlstrom  case,  supra,  the  Eighth  Circuit,  after 
reviewing  the  foregoing  Supreme  Court  decisions,  stated 
that  Title  28,  U.  S.  C,  Section  2680(a)  should  be  inter- 
preted as  follows  (p.  821) : 

"When  the  government,  at  planning  level,  determines 
programs,  plans,  specifications  or  schedules  of  opera- 
tions, it  is  exercising  immune  discretion  and  any 
activity  pursuant  to  such  plan  does  not  give  liability 
under  the  Act.  But  if  the  government,  at  the  opera- 
tional level,  acts  either  contrary  to  the  plan  or  in  a 
manner  not  required  by  the  plan,  then  the  activity 
would  not  be  discretionary  and  redress  can  be  had 
for  the  resulting  injury." 

We  believe  that  this  summary  and  interpretation  quoted 
from  the  Dahlstrom  case  is  completely  supported  by  the 
foregoing  cited  decisions  and  is  the  correct  present  in- 
terpretation of  the  Tort  Claims  Act,  and,  particularly,  of 
the  immunities  provided  for  in  Title  28,  U.  S.  C,  Section 
2680(a). 

Applying  such  interpretation  to  the  facts  disclosed  in 
the  record  here,  it  is  clear  that  the  trial  court  has  erred 
and  that  Appellee  is  not  absolved  from  liabiHty  by  said 
immunity  section. 

The  evidence  is  conclusive  that  decisions  made  at  plan- 
ning level  were  mandatory  and  unalterable  and  those  who 
actually  conducted  the  operations  in  the  field  had  no  dis- 
cretion  whatever   with    respect   to   performance   thereof. 
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Congress  had  both  authorised  (Title  42,  U.  S.  C,  Sec. 
1806(a)(1)),  and  directed  (Title  42,  U.  S.  C,  Sec. 
1803(a)(3)  and  (b))  that  these  atomic  bomb  tests  be 
made  as  experiments  to  develop  military  application  of 
atomic  energy.  When  Congress  so  provides  government 
agents  have  no  discretion  (Arenas  v.  United  States,  322 
U.  S.  419,  427,  64  S.  Ct.  1090,  88  L.  Ed.  1363). 

General  Fields  testified:  (1)  that  the  primary  object 
of  these  tests  was  military  [R.  213],  (2)  that  the  number, 
type,  expected  yield  and  method  of  detonation  of  the 
shots  and  the  amount  of  fissionable  material  to  be  used, 
were  fixed  at  planning  level  [R.  221]  and  (3)  could  not  be 
deviated  from  [R.  222,  234,  235].  He  also  testified  that 
this  was  true  of  both  tests  here  involved  [R.  242]  and 
that  the  discretionary  authority  of  the  Test  Manager  was 
no  greater  than  that  of  an  army  truck  driver  who  was 
operating  under  fixed  instructions  [R.  235-236]. 

Dr.  Graves  testified  substantially  the  same  [R.  190- 
191,  194-195].  Dr.  Cox  testified  that  the  only  discretion 
which  the  testing  officials  had,  in  the  field,  was  to  delay 
the  test  if  weather  conditions  were  unfavorable  [R.  294]. 

It  was  the  duty  of  those  making  the  tests,  at  the  opera- 
tions level,  to  determine  if  weather  conditions  were  ac- 
ceptable [Graves,  R.  193]  and  if  they  were  temporarily 
unfavorable  they  could  defer  the  test  [Graves,  R.  201; 
Field,  W-9,  R.  232;  Cox,  R.  294].  Testing  of  weather 
conditions  was  primarily  the  job  of  Dr.  Cox  [R.  284,  293- 
294]  and  he  could  have  been  very  accurate  had  he  used 
the  equipment  available  to  him  [Cox,  R.  267-271,  279,  306, 
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307],  but  not  as  to  a  particular  direction  if  he  had  no 
station  (microbaragraph)  in  that  direction  [R.  300-301]. 

In  failing  to  place  a  microbaragraph  to  the  north  [R. 
266]  or  to  calculate  (graph)  the  weather  conditions  and 
probable  pressure  of  the  explosions  in  that  direction  [R. 
266],  Dr.  Cox  was  permitting  a  condition  to  exist  where 
he  could  not  predict  or  report  the  weather  and  wind  con- 
ditions [R.  300-301]  and  this  deviated  from  the  direc- 
tion and  plan  at  planning  level.  This  was  negligence  and 
was  not  the  exercise  of  discretion  which  is  excluded  by 
Title  28  U.  S.  C,  Section  2680(a).  (Dahlstom  v.  United 
States  (8  Cir.),  228  F.  2d  819,  821;  Somerset  Sea  Food 
Company  v.  United  States  (4  Cir.),  193  F.  2d  631,  634; 
Fair  v.  United  States  (5  Cir.),  234  F.  2d  288,  294;  and  cf. 
Rogers,  "Federal  Tort  Liability  for  Atomic  Damage", 
Vol.  5,  Journal  of  Public  Law  (1956),  pp.  258  et  seq. 
Emory  University  Law  School.) 

Certainly,  the  Congress  has  evidenced  its  opinion  that 
the  discretionary  immunities  of  Title  28  U.  S.  C.  Section 
2680(a)  do  not  apply  to  damages  arising  from  these  atomic 
explosion  tests.  First,  it  has  approved  and  appropriated 
funds  to  pay  this  very  type  of  claim  pursuant  to  Title 
28  U.  S.  C.  Section  2672  [Pre-trial  Order  Par.  7-R.  13; 
Fields,  R.  239-240;  Ex.  38],  and  as  General  Fields  testi- 
fied, until  this  case  arose,  appellant  had  never  rejected 
and  disallowed  such  a  claim  upon  the  ground  that  the 
United  States,  through  its  agents,  was  exercising  a  dis- 
cretionary function  or  duty  [R.  241-242]. 
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Also,  in  1954,  Congress  increased  the  authority  of  the 
Atomic  Energy  Commission  to  pay  money  damages  for 
"*  *  *  bodily  injury  or  damage  to  real  or  personal 
property  resulting  from  any  detonation,  explosion,  or 
radiation  produced  in  the  conduct  of  the  Commission 
program  for  testing  atomic  weapons     "'     *     *". 

increasing  the  limitations  imposed  by  Title  28  U.  S.  C. 
Section  2672  from  $1000  to  $5000  (Title  42  U.  S.  C, 
Sec.  2207). 

Certainly,  one  cannot  suppose  that  Congress  would  make 
such  provisions  for  payment  of  damages  arising  out  of 
these  unusual  and  extremely  dangerous  tests  of  the  highest 
explosive  forces  produced  by  man  if  it  was  of  the  opinion 
that  it  had  exempted  the  Federal  Government  from  such 
liability  by  the  provisions  of  Title  28  U.  S.  C.  Section 
2680(a).  To  the  contrary,  the  Atomic  Energy  Commis- 
sion has  assumed  that  it  incurred  tort  liability  through  its 
acts  in  exploding  these  atomic  bombs  and  so  reported  to 
Congress  and  Congress  has  adopted  its  such  construction 
by  its  appropriations  (50  Am.  Jur.,  Stats.  Par.  337,  pp. 
328-330;  United  States  v.  Freeman,  3  How.  (44  U.  S.) 
556,  564,  11  L.  Ed.  724;  Poison  Logging  Co.  v.  United 
States  (9  Cir.),  160  F.  2d  712,  714-715.)  Because  of 
such  error  in  holding  that  appellee  was  immune  from  lia- 
bility, the  judgment  below  must  be  reversed. 
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V. 

The  District  Court  Erred  in  Concluding  That  Appellee 
Was  Not  Liable  to  Appellant  Under  the  Theory 
of  Absolute  Liability  Arising  Out  of  Appellee's 
Non-negligent  Trespass,  Through  Air  Shock 
Waves  Caused  by  Atomic  Explosions  Upon,  and 
Damage   to,   Appellant's   Property. 

In  conclusion  of  law  II  the  trial  court  states: 

"That  plaintiff  cannot  recover  on  the  theory  of 
liability  without  fault,  as  such  liability  is  precluded 
under  the  Federal  Tort  Claims  Act." 

We  believe  that  it  is  only  fair  to  the  trial  court  to  state 
that  our  definition  "absolute  liability"  may  have  tended 
to  mislead,  although  it  is  Hornbook  law  that  the  remedy 
to  be  applied  is  governed  by  what  is  pleaded  and  proved 
and  not  by  how  the  pleading  is  entitled. 

Basically,  appellant  pleaded  and  proved  a  trespass,  ac- 
complished by  shock  waves,  into  and  upon  its  property, 
which  damaged  such  property.  The  issue  presented  by 
count  three  is  as  simple  as  that.  It  has  been  almost  uni- 
versally held  that  damage  by  concussion  is  just  as  much 
a  trespass  as  damage  by  trespass  of  a  physical  object: 

"In  every  practical  sense  there  can  be  no  differ- 
ence between  a  blasting  which  projects  rocks  in  such 
a  way  as  to  injure  persons  or  property  and  a  blasting 
which  by  creating  a  sudden  vacuum,  shatters  build- 
ings or  knocks  down  people.  In  each  case  a  force 
is  applied  by  means  of  an  element  likely  to  do  serious 
damage  if  it  explodes     *     *     *". 

Exner  v.  Sherman  Etc.  Construction  Company  (2 
Cir.),  54  F.  2d  510,  514. 
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"*  *  *  and  it  would  make  no  material  difference 
whether  that  damage,  resulting  proximately  and  nat- 
urally from  the  act  of  blasting  by  the  defendant,  was 
caused  by  rocks  thrown  against  Mr.  Colton's  dwell- 
ing house  or  a  concussion  of  the  air  around  it,  which 
had  either  damaged  or  entirely  destroyed  it." 

Colt  on  V.   Onderdonk,  65   Cal.   155,   159,   10  Pac. 
395,  397. 

To  the  same  effect,  see: 

Bedell  v.  Coulter  (Ore.),  261  P.  2d  842,  844. 

It  is  well  established  that  the  United  States  is  liable 
for  damages  resulting  from  trespasses  under  the  Tort 
Claims  Act: 

"Petitioners  rely  upon  the  word  'wrongful'  *  *  * 
as  showing  that  something  in  addition  to  negligence 
is  covered.  *  *  *  Rather,  committee  discussion 
indicates  that  it  had  a  much  narrower  inspiration, 
'trespasses',  which  might  not  be  considered  strictly 
negligence." 

Dalehite  v.  United  States,  346  U.  S.  15,  45-46,  73 
S.  Ct.  956,  972-973,  97  L.  Ed.  1427,  1445; 

Cf.  United  States  v.  Caidys  (10  Cir),  194  F.  2d 
762,  765; 

United  States  v.  Praylou  (4  Cir.),  208  F.  2d  291, 
293,  cert.  den.  347  U.  S.  934. 

and  although  such  cases,  with  the  exception  of  Dalehite, 
deal  with  airplane  accidents,  such  liability  has  been  held 
analogous  to  the  liability  arising  from  explosives. 

Parcell  v.  United  States,  104  Fed.  Supp.  110,  116, 
3  Okla.  L.  Rev.  p.  15;  13  Neb.  L.  Bull,  p.  377. 
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The  Court  below  relied  upon  the  following  passage  from 

the  Dalehite  decision  (346  U.  S.  15,  44-45) : 

***  *  *  there  is  yet  to  be  disposed  of  some  slight 
residue  of  theory  of  absolute  liability  without  fault. 
*     *     *    We  agree     *     *     *     ^]^^^  ^-j^^  ^^^  j^^g  ^^^ 

extend  to  such  situations,  though  of  course  well 
known  in  tort  law  generally.  *  *  *  jl^g  degree 
of  care  used  in  performing  the  activity  is  irrelevant 
to  the  application  of  that  doctrine.  But  the  statute 
requires  a  negligent  act.  So  it  is  our  judgment  that 
liability  does  not  arise  by  virtue  either  of  United 
States  ownership  of  an  'inherently  dangerous  com- 
modity or  property',  or  of  engaging  in  an  extra- 
hazardous' activity.     *     *     * 

"Petitioners  rely  on  the  word  'wrongful'  though  as 
showing  that  something  in  addition  to  negligence  is 
covered.  This  argument,  as  we  have  pointed  out, 
does  not  override  the  fact  that  the  Act  does  require 
some  brand  of  misfeasance  or  nonfeasance,  and  so 
could  not  extend  to  liability  without  fault;    *     *     *". 

But  in  the  Dalehite  case  the  factual  situation  was  differ- 
ent. In  that  case  "there  was  need  for  further  experimenta- 
tion with  FGAN  to  determine  the  possibility  of  explosion" 
(pp.  37-38)  and  there  was  no  "knowledge  of  a  danger,  not 
merely  possible,  but  probable,  (and)  *  *  *  the  entirety 
of  the  evidence  compelled  a  view  that  FGAN  was  a  mater- 
ial that  former  experience  showed  could  be  handled  safely 
in  the  manner  it  was  handled    *    *    *"  (p.  42). 

To  the  contrary,  in  this  case,  it  was  known  that  the 
atomic  bombs  would  violently  explode,  causing  shock  waves 
to  proceed  in  all  directions  and  that  the  action  of  these 
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waves  could  neither  be  prevented  or  controlled  and  that 

they  could  do  wide  spread  damage.     As  Rogers  states:^ 

''Even  so,  is  Dalehite  the  proper  case  to  be  used  as 
precedent?  The  factual  situation  in  the  atomic  cases 
is  markedly  different.  In  Dalehite  the  evidence  com- 
pelled a  view  that  the  explosive  material  was  of  a  type 
that  former  experience  had  shown  could  be  safely 
handled  in  the  manner  in  which  it  was  handled;  thus, 
there  was  neither  knowledge  of  nor  intent  as  to  the 
actual  damage.  In  the  atomic  situation  it  was  known 
that  the  bombs  would  explode  violently,  that  the  action 
of  the  shock  waves  could  neither  be  prevented  nor  con- 
trolled and  that  they  could  do  widespread  damage; 
it  was  the  purpose  and  intent  of  the  experiments  to 
determine  the  damage  potential  of  the  weapons  being 
tested.  Thus  damage  is  clearly  foreseeable  in  atomic 
explosions,  but  it  was  not  foreseeable  in  the  Dalehite 
situation."' 

Of  course,  the  evidence  here  has  disclosed  definite  mis- 
feasance through  Dr.  Cox's  acts  and  omissions,  but  even 
if  it  had  not  this  court  judicially  knows  that  shock  waves 
would  not  have  struck  and  damaged  appellants  property 
except  as  a  result  of  negligence  or  misfeasance  and,  there- 
fore, the  rule  of  res  ipsa  loquitur  will  supply  the  missing 
direct  evidence  thereof. 

We  submit  that  the  trial  court's  conclusion  II  is  in  error 
and  must  be  reversed. 


^Rogers,  "Federal  Tort  Liability  for  Atomic  Damage",  Vol.   5, 
Journal  of  Public  Law  (1956),  p.  261. 
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VI. 
The  District  Court  Erred  in  Adjudging  That  the 
Damaging  of  Appellant's  Property  by  Appellee 
Was  Not  a  Taking  of  an  Interest  in  Appellant's 
Property  for  Which  Appellee  Was  Liable  Under 
the  Provisions  of  the  Fifth  Amendment  to  the 
Federal  Constitution  and  of  Title  28,  U.  S.  C, 
Section  1346(a). 

As  conclusion  III  the  trial  court  held: 

"That  there  was  not  a  taking  of  the  property  of 
the  plaintiff  for  a  public  use  within  the  meaning  of 
the  Fifth  Amendment  to  the  Constitution  of  the 
United    States." 

This,  we  believe,  was  clearly  erroneous.  In  fact,  while 
we  believe  appellant  should  and  will  prevail  in  recovering 
from  appellee  for  tort  damage  and  for  trespass  damage, 
the  facts  in  this  case  compel  a  conclusion  that  appellant's 
property  was  intentionally,  partially  destroyed  and  that 
such  authorized,  intentional,  actions  resulted  in  a  partial 
taking  for  which  it  became  liable  under  the  Fifth  Amend- 
ment and  Title  28,  U.  S.  C,  Section  1346(a). 

Here  we  have  authorized,  directed,  mandatory  and 
repeated  acts  [Title  42,  U.  S.  C,  Sees.  1803(a)(3)  and 
(b),  1806(a)(1);  R.  12-13,  25-29;  Graves,  R.  194-195, 
199;  Fields,  R.  235-236]  and  while  there  was  no  intention 
to  damage  these  particular  buildings,  there  was  express 
intention  to  do  what  was  done  with  knowledge  that  it 
could  not  be  controlled  and  that  it  might  cause  damage 
outside  of  the  testing  area  and  that,  if  it  did,  it  would 
be  compensated  for  [R.  13,  27,  28;  Graves,  R.  196,  198- 
199,  201;  Field,  R.  221,  238]  and  appellant's  property 
was  partially  destroyed  as  a  direct  result  thereof. 
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So  far  as  we  are  informed  this  is  a  case  of  the  first 
instance.  No  similar  case  has  been  brought  against  the 
United  States  and  no  case  involving  an  implied  taking 
through  the  means  employed  here  has  been  tried  or 
reported. 

But  under  established  principles  of  federal  eminent 
domain  law,  there  has  been  a  taking  for  which  the  Fifth 
Amendment  of  the  Federal  Constitution  requires  the 
United  States  to  pay: 

1.  Destruction,  intentionally,  by  lawful  authority  and 
for  public  purposes,  is  a  "taking." 

United  States  v.  Welch,  217  U.   S.  333,  339,  30 
S.  Ct.  527,  54  L.  Ed.  787,  789; 

Duckett  V.  United  States,  266  U.  S.  149,  151,  45 
S.  Ct.  38-39,  69  L.  Ed.  216,  218; 

United  States  v.  General  Motors,  323  U.  S.  373, 
383-384,  65  S.  Ct.  357,  362,  89  L.  Ed.  311. 

2.  It  is  not  necessary  that  the  right  "taken"  be  a 
recognized  and  defined  real  property  estate,  right  or  in- 
terest in  order  that  it  be  compensable  under  the  Fifth 
Amendment. 

United  States  v.  Land  in  P  least  on,  California,  68 
Fed.  Supp.  279,  289; 

Brooklyn  Terminal  v.  United  States  (2  Cir.),  139 
F.  2d  1007,  1011. 

3.  Here  the  taking  (destruction)  was  a  direct,  to  be 
anticipated,  result  of  the  shock  waves.  Hence  the  dam- 
ages were  directly  and  not  consequentially  caused. 

United  States  v.  C.  B.  &  Q.  R.  R.   (8  Cir.),  82 
F.  2d  131,  136-137. 
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4.  Such  a  taking  by  an  authorized,  executive  agent  of 
the  United  States  creates  an  implied  obHgation  of  the 
United  States  to  pay  just  compensation. 

McGrath  v.  Cities  Service  Co.  (2  Cir.),  189  F.  2d 
744,  747. 

It  is  the  law  that  the  intent  required  is  an  intent  to  do 
the  thing  which  produced  the  taking,  not  a  specific  intent 
to  take  a  specific  interest  in  a  specific  property.  If  the 
Government  act  was  authorized  and  the  Government 
claimed  no  ownership  right  in  the  property  affected,  it 
is  charged,  in  the  same  manner  as  a  private  citizen  would 
be  charged,  with  the  implied  intent  to  do  zvhat  it  has  done 
and  a  "taking"  has  accrued. 

United  States  v.  Lynah,  188  U.  S.  445,  464-465, 
23  S.  Ct.  349,  355,  47  L.  Ed.  539,  546. 

Here,  the  right  asserted  and  "taken"  is  the  right  to 
repeatedly  test  high  explosives  which  invariably  produce 
shock  waves  which  travel  in  all  directions  from  the  testing 
area  and  which  are  of  such  intensity  that  they  have  on 
one  occasion  (and  may  on  other  occasions  in  the  future) 
reached  and  damaged  plaintiff's  property.  This,  as  Jus- 
tice Holmes  has  stated:  "Generated  the  same  claim  as 
other  forms  of  deliberate  withdrawal  of  the  property  from 
the  admitted  owner."  {Keokuk  Bridge  etc.  v.  United 
States,  260  U.  S.  125,  126,  127.) 

Furthermore,  it  is  not  the  number  of  acts,  but  the  char- 
acter thereof,  which  determines  whether  or  not  there  has 
been  a  "taking": 

"It  is  the  character  of  the  invasion,  not  the  amount 
of  damage  resulting  from  it,  so  long  as  the  damage 
is  substantial,  that  determines  the  question  whether 
it  is  a  taking    *    *    *^    f  j^e  taking  by  condemnation 
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of  an  interest  less  than  the  fee  is  familiar  in  the 
law  of  eminent  domain  *  *  *  and  (when)  it 
appears  that  less  than  the  whole  has  been  taken  and  is 
to  be  paid  for,  such  a  right  or  interest  will  be 
deemed  to  pass  as  is  necessary  fairly  to  effectuate  the 
purpose  of  the  taking." 

United  States  v.  Cress,  243  U.   S.  316,  328-329, 
37  S.  Ct.  380,  61  L.  Ed.  746. 

It  is  respectfully  submitted  that  the  evidence  in  this 
case  contains  all  of  the  elements  necessary  to  establish 
liability  of  appellee  for  a  partial  taking  through  inten- 
tional, partial  destruction  of  appellant's  property  and  for 
which  there  is  an  implied  promise  to  pay,  under  the  Fifth 
Amendment.  Therefore,  the  determination  of  the  lower 
court  to  the  contrary  is  clearly  erroneous  and  must  be 
reversed. 

Conclusion. 

It  appearing  from  the  foregoing  that  the  lower  court 
has  committed  reversible  error  in  each  of  the  instances 
hereinbefore  set  forth  and  it  further  appearing  that  the 
uncontradicted  evidence  disclosed  that  appellant's  property 
has  been  damaged  in  the  sum  of  $5,000.00  or  more  [R. 
136-137,  150-151]  is  respectfully  submitted  that  the 
judgment  of  the  lower  court  should  be  reversed  with 
directions  to  enter  judgment  in  favor  of  appellant  and 
against  appellee  in  the  sum  of  $5,000.00  together  with 
interest  and  costs. 

Respectfully  submitted, 
Irl  Davis  Brett, 

Attorney  for  Appellant. 
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BRIEF  FOR  APPELLEE 


COUNTEBSTATEMENT   OF   THE  CASE 

Appellant,  a  California  corporation  which  owns  and 
operates  a  cattle  ranch  in  a  sparsely  populated  area 
located  150  miles  northwest  of  the  Atomic  Energy 
Commission's  Nevada  Proving  Grounds,  brought  this 
suit  for  damages  against  the  United  States  in  the 
U.  S.  District  Court  for  the  Southern  District  of  Cal- 
ifornia (Central  Division)  claiming  that  cracks  which 
appeared  in  the  plaster  walls  and  ceilings  of  four  of 
its  ranch  buildings  were  caused  by  the  firing  of  atomic 
weapons  during  a  series  of  atomic  tests  in  the  fall  of 
1951.  The  complaint  (R.  3-10)  alleging  jurisdiction 
under  both  the  Federal  Tort  Claims  Act  and  the 
Tucker  Act,  contains  four  ''counts,"  the  first  asserting 

(1) 


liability  on  the  theory  that  the  atomic  weapons  were 
detonated  in  a  negligent  manner,  the  second  asserting 
liability  under  the  doctrine  of  res  ipsa  loquitur,  the 
third  seeking  recovery  imder  the  doctrine  of  absolute 
liability,  and  the  fourth  on  the  ground  that  there  was 
a  ''taking"  under  eminent  domain  principles.  The 
answer,  as  amended  (R.  8-10,  16),  denies  negligence 
and  the  other  material  allegations  and  asserts  that  the 
claims  are  barred  by  the  discretionary  function  ex- 
ception of  the  Tort  Claims  Act,  28  U.  S.  C.  2680  (a). 
Following  a  trial  before  District  Judge  William 
M.  Byrne,  judgment  was  entered  for  the  United 
States  on  December  22,  1955  (R.  30-31).  The  Dis- 
trict Judge's  Memorandum  Decision  (R.  17-23;  135 
F.  Supp.  651)  and  his  Findings  and  Conclusions 
(R.  23-30)  hold  that  the  evidence  shows  no  negligence, 
that  the  claims  are  based  upon  the  performance  of 
discretionary  functions  and  therefore  are  excluded 
from  the  coverage  of  the  Tort  Claims  Act,  that  there 
can  be  no  recovery  under  that  Act  on  an  absolute 
liability  theory,  and  that  there  was  no  taking  of  ap- 
pellant's property  within  the  meaning  of  the  Fifth 
Amendment  of  the  Constitution.  Appellant  filed  a 
notice  of  appeal  on  February  16,  1956  (R.  31). 
This  Court's  jurisdiction  rests  on  28  U.  S.  C.  1291. 
The  facts  may  be  stated  as  follows : 

1.  Background:  the  planning  and  authorization  of  the  1951 

atomic  tests  th. 

In  the  fall  of  1951  the  Atomic  Energy  Commission 
conducted  a  series  of  nuclear  experiments  at  its 
Nevada     Proving    Grounds,     commonly    known    as 


i 


Frencliman's  Flat.  The  primary  purpose  of  those 
experiments  was  to  secure  information  needed  for  the 
design  of  new  and  improved  nuclear  weapons  (R. 
189,  237).  As  part  of  this  test  series,  four  atomic 
devices  were  detonated  during  the  period  from  Octo- 
ber 22  through  November  5,  1951  (R.  24-25,  183). 
Recommendations  concerning  the  initiation  of  this 
particular  test  series,  the  nature  of  the  experiments, 
the  size  of  the  devices,  the  number  to  be  detonated, 
the  site  of  the  explosions  and  their  approximate  dates 
w^ere  considered,  authorized  and  approved  at  the  very 
highest  executive  level.  Thus,  these  matters  were 
the  subject  of  consideration  and  approval  by  the 
Atomic  Energy  Commission,  by  special  advisory  com- 
mittees associated  with  AEC,  by  the  Secretary  of 
Defense,  by  the  Secretary  of  State,  by  the  National 
Security  Council,  by  specialized  committees  within 
the  National  Security  Council,  and  by  the  President 
himself. 

a.  Establishment  of  the  Nevada  Proving  Grounds 

Selection  of  the  Nevada  Proving  Grounds,  which 
is  roughly  150  miles  southeast  of  appellant's  ranch,^ 
as  the  site  for  nuclear  explosions  similarly  involved 
decisions  at  the  highest  level,  including  Presidential 
approval.  Earlier  atomic  experiments  had  been  con- 
ducted in  the  Pacific,  at  Bikini  Atoll  and  at  Eniwetok, 
but  it  soon  became  evident  that  a  testing  ground  in 
the  continental  area  would  be  of  great  advantage  to 
the  nation  in  terms  of  speeding  up  atomic  weapons 


^  Of.  App.  Br.  p.  6,  fn.  1. 


development."  Other  important  advantages  of  a  con- 
tinental testing  site  related  to  substantial  savings  in 
manpower,  time  and  money  (R.  172-173).^  The  home 
site  testing  grounds  also  have  important  advantages 
to  civil  defense  officials  and  provide  opportunities  for 
public  education  and  understanding  of  the  problems 
and  hazards  involved.*  A  further  factor  involved 
relates  to  the  conduct  of  foreign  affairs.^ 


^  R.  170;  see  A-s-finring  Public  Safety  in  ContimentaJ  WeapoTis 
Te.H    (U.   S.   AEC,   1953),  pp.   79-82    (Pltf's  Exh.   84). 

^  To  set  up  tests  in  the  Pacific  area  necessitates  sending  thou- 
sands of  military,  civihan  and  AEC  personnel  to  overseas  lo- 
cations where  they  remain  tied  up  for  many  months.  Thus, 
the  tests  in  the  Pacific  during  1951-1952  required  the  services 
of  some  9000  persons;  the  tests  at  the  Nevada  Proving  Grounds 
during  the  same  period  required  less  than  2500.  Afi^uring  Pub- 
lic Safety,  siipra^  p.  82.  A  scientist  or  technician  going  to  the 
Pacific  is  not  available  to  the  home  laboratory  for  a  long 
period,  and  the  work  at  the  home  laboratory  suffers  in  conse- 
quence, whereas  the  scientist  or  technician  who  participates  in 
a  t^^i  at  Navada  can  return  to  the  laboratory  on  the  next  day, 
and  it  is  possible  to  evaluate  the  data  from  one  detonation  in 
time  for  the  results  to  affect  the  next  {ibid.;  R.  172-173). 

In  terms  of  the  saving  of  public  funds,  it  is  estimated  that 
the  cost  of  a  Pacific  operation  would  be  about  three  times  as 
much  as  one  in  continental  TTnited  States  (R.  172).  Addi- 
tionally, the  Pacific  operation  in  effect  requires  the  building 
of  a  laboratory,  whereas  the  laboratory  is  already  in  being  at 
home.  Furthermore,  the  laboratory  equipment  which  is  avail- 
able at  home  often  cannot  be  moved,  or  if  it  can  be  moved 
might  not  operate  as  efficiently  under  Pacific  and  tropical 
conditious.  Additionally,  removal  would  cause  the  interrup- 
tion of  work  going  on  at  home  in  which  the  same  equipment 
is  needed   (R.  173-174). 

*  Assuring  Public  Safety^  supra,  at  p.  82. 

^  Thus,  when  the  international  situation  is  tense  or  with  the 
outbreak  of  war  (as  in  the  case  of  the  Korean  War)  atomic 
experimentation  in  the  Pacific  may  be  highly  inadvisable  and 


For  these  and  other  reasons,  it  was  decided  in  1950 
to  establish  a  continental  test  site.     A  survey  of  pos- 
sible  locations   for   such   a   site   had   been   made   in 
1947.    A  new  survey  was  made  in  1950,  and  the  Ne- 
vada site  was  chosen  as  most  feasible.    At  that  time 
the  site  was  already  a  portion  of  an  Air  Force  bomb- 
ing range;  it  was  only  a  few  hours  distance  by  air 
from   the   key   laboratories   engaged   in   the   nuclear 
weapons  development  program;  the  relative  isolation 
of  the  area  provided  safety  factors  in  relation  to  blast 
and  fall-out,  particularly  because  the  prevailing  winds 
blow  from  the  test  site  for  many  miles  across  a  rela- 
tively unpopulated  region;  and,  careful  review  of  all 
research  and  test  data  indicated  adequate  assurance 
of  public  safety.^     The  determination  was  made  by  the 
Atomic  Energy  Commission  in  collaboration  with  the 
Department  of  Defense  (R.  212).    The  determination 
was  reported  to  the  Special  Committee  on  Atomic  En- 
ergy of  the  National  Security  Council  which  is  made 
up   of  the   Secretary   of   Defense,   the   Secretary  of 
State,  and  the  Chairman  of  the  Atomic  Energy  Com- 
mission.    The   National   Security   Council   approved 
the  detennination  and  recommended  it  to  the  Presi- 
dent who  authorized  the  establishment  of  the  Navada 
Proving  Grounds  as  an  area  in  which  nuclear  explo- 
sions would  be  conducted.' 


dangerous.  Shipping  virtually  irreplaceable  equipment  over- 
seas at  such  times  would  involve  great  risks  and  might  en- 
counter problems  of  shipping  and  manpower  shortages  (R. 
171,  174). 

*  Assuring  Public  Safety^  supra,  at  pp.  80-81 ;  R.  174-175. 

^R.  25-26;  Affidavit  of  Walter  J.  Williams,  Deputy  General 
Manager  of  the  Atomic  Energy  Commission,  p.  1.     This  affi- 
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b.  Planning  and  authorizing  the  atomic  tests 

The  Los  Alamos  Scientific  Laboratory  is  the  Atomic 
Energy  Commission's  atomic  weapons  development 
laboratory.  It  has,  among  its  fimctions,  the  respon- 
sibility of  planning  and  conducting  nuclear  weapons 
tests  (R.  165).^  Each  year  the  Laborator^^  prepares 
an  Annual  Program  listing  various  items  as  to  re- 
search, experimentation,  nuclear  tests,  detonations,  a 
description  of  those  tests  and  their  approximate  dates, 
which  are  proposed  for  the  coming  year  or  possibly 
for  the  next  two  years  (R.  176).  The  proposal  for 
the  atomic  weapons  test  series  such  as  are  the  subject 
of  this  case  originate  in  such  a  Program  prepared 
by  the  Los  Alamos  Laboratory  (R.  25-26).     The  pro- 
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davit  was  submitted  in  support  of  the  Government's  motion 
for  summary  judgment  below  and,  although  comprising  part 
of  the  Record  in  this  Court,  was  not  printed.  Appellant  does 
not  dispute  the  facts  as  to  the  determination  of  the  site  or  as 
to  the  need  for  a  continental  testing  site.  See  R.  212;  see 
also  R.  174^175. 

*  Testimony  concerning  the  planning  and  cariying  forth  of 
the  nuclear  experiments  which  are  the  subject  of  this  suit  was 
given  by  three  officials  who  rank  high  in  our  nation's  atomic 
energy  program:  Dr.  Alvin  Cushman  Graves,  who,  among  his 
other  important  roles  relating  to  nuclear  development,  headed 
the  Division  within  the  Los  Alamos  Laboratory  which  was 
responsible  for  atomic  weapons  testing  (R.  164  et  seq.)  ;  Brig. 
Gen.  Kenneth  E.  Fields,  who  was  Director  of  the  Division  of 
Military  Application  of  the  AEC,  a  position  established  by 
the  Atomic  Energy  Act  of  1946  (see  42  U.  S.  C.  (1952  ed.)  1802 
(a)  4  (B))  (R.  210  et  seq.)  \  and  Dr.  Everett  Cox,  one  of 
the  countr3'"s  foremost  experts  in  the  field  of  blast  effects, 
who  is  Manager  of  the  "Weapons  Effects  Department  of  the 
Sandia  Corporation,  an  AEC  ordnance  laboratory  and  devel- 
opment organization  (R.  242  et  seq.). 


posals  are  submitted  by  the  Laboratory  to  the  Direc- 
tor of  AEC'fs  Santa  Fe  Operations  Office,  which  is 
an  AEC  field  office  exercising  direct  supervision  over 
the  work  at  the  Los  Alamos  Laboratory  (R.  168-169, 
176).  After  consideration,  the  proposals  are  then 
submitted  by  that  office  to  AEC's  Division  of  Military 
Application  which,  after  study  and  comment,  trans- 
mits them  to  the  Atomic  Energy  Commission.  The 
Commission  sends  the  proposals  to  its  Military  Liai- 
son Committee  and  to  its  General  Advisory  Commit- 
tee (R.  176-177). 

The  composition,  functions,  and  powers  of  these 
Committees  are  provided  for  in  the  Atomic  Energy 
Act  of  1946,  42  U.  S.  C.  1802  (b)  and  (c).  In  brief, 
the  Military  Liaison  Committee,  composed  of  special- 
ist representatives  of  each  of  the  military  Depart- 
ments, after  studying  the  proposals  from  the  military 
aspect,  obtains  the  approval  or  comments  of  the  De- 
partment of  Defense;  the  General  Advisory  Commit- 
tee, composed  of  civilian  scientists  and  technicians 
appointed  by  the  President,  considers  the  proposals 
from  a  scientific,  research  and  development  point  of 
view.  After  receiving  the  views  of  these  two  Com- 
mittees, the  proposals  are  approved  or  otherwise  acted 
upon  by  the  Atomic  Energy  Commission.  Ihid.; 
R.  176-177. 

As  the  time  for  a  particular  approved  series  of 
nuclear  tests  gets  closer,  the  Los  Alamos  Laboratory 
submits  a  specific  proposal  for  that  particular  test 
series.  This  will  include  the  recommendations  as  to 
the  series  previously  included  in  the  Annual  Program, 
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but  this  time  in  much  more  detail.  It  will  discuss  the 
amount  of  fissionable  material  requred  in  its  tests,  its 
geometry,  and  it  will  justify  each  of  the  tests  by  indi- 
cating what  is  proposed  to  be  learned  and  what  the 
effect  will  be  on  the  national  arsenal  of  nuclear 
weapons.  This  detailed  proposal  proceeds  through 
the  same  channels  as  the  Annual  Program,  as  de- 
scribed above.  Upon  the  determination  by  the  Atomic 
Energy  Commission  that  the  particular  series  of  nu- 
clear explosion  experiments  is  necessary,  it  reports  to 
the  Special  Committee  on  Atomic  Energy  of  the  Na- 
tional Security  Council  the  general  purpose  of  such 
experiments,  the  number  of  detonations  to  take  place 
in  the  series,  the  approximate  dates  on  which  the 
series  will  take  place  and  the  approximate  amount  of 
fissionable  material  to  be  consumed.  Thereafter,  the 
matter  is  referred,  with  the  recommendations  of  the 
National  Security  Council,  to  the  President  himself, 
and  it  is  the  President  who  actually  approves  and 
authorizes  the  particular  nuclear  explosion  experi- 
ments.® 

The  procedures  discussed  above  were  followed  in 
this  case ;  the  President  and  the  Atomic  Energy  Com- 
mission authorized  the  nuclear  explosions  which  took 
place  in  the  fall  of  1951  and  directed  that  the  testing 
be  done  at  the  Nevada  Proving  Grounds  (R.  26). 

2.  Conducting  the  nuclear  explosion  experiments 

After  approval  by  the  President,  the  detailed  pro- 
posals for  a  particular  test  series  are  transmitted  by 


®  R.  177 ;  Affidavit  of  Walter  J.  Williams,  op.  cit.^  supra^  fn.  7, 
at  p.  1. 


the  Commission  to  a  Test  Organization  with  instruc- 
tions to  proceed  with  the  tests. 

a.  The  Test  Organization 

Following  these  approvals,  the  Commission  delegates 
authority  to  the  Manager  of  the  Santa  Fe  Operations 
Office  to  act  as  Test  Manager  and  to  conduct  the  tests. 
The  Test  Manager  directs  the  Test  Organization  and 
has  over-all  responsibility  for  the  operation.  Under 
his  direction,  the  Test  Organization  prepares  a  de- 
tailed proposal  which  specifies  exactly  what  will  be 
done  in  the  conduct  of  the  experiments  and  how  it  will 
be  done.  This  detailed  proposal  is  submitted  to  the 
Atomic  Energy  Commission  and  if  it  is  approved  that 
is  the  way  in  which  the  operation  is  conducted  (R. 
177).  The  Test  Manager  not  only  determines  the 
schedule  of  operations  to  be  followed,  but  he  also  de- 
termines the  precise  time  at  which  the  detonations 
will  occur.  His  decision  that  everything  is  in  readi- 
ness and  that  weather  conditions  are  suitable  for  fir- 
ing the  particular  shot  is  made  after  consultation  with 
technical  advisors  concerning  meteorological  and  other 
conditions.  The  Test  Manager  in  this  instance  was 
Carrol  L.  Tyler.^° 

The  official,  under  the  Test  Manager,  who  is  respon- 
sible for  actually  firing  the  atomic  devices  when  in- 
structed to  do  so,  is  the  Test  Director.  In  this  in- 
stance the  Test  Director  was  Dr.  Alvin  Cuslunan 
Graves,  a  highly  qualified  physicist  of  the  Los  Alamos 
Laboratory   who    had    been    closely    associated    with 


^°K.  26,  177,  181-183,  232;  Affidavit  of  Walter  J.  WilHams, 
O'p.  mt.^  su'pra^  fn.  7,  at  p.  2. 
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AEC's  experiments  for  many  years  (R.  164-168,  179). 
As  Test  Director,  he  planned  and  conducted  the  hun- 
dreds of  experiments  which  necessarily  precede  each 
detonation;  he  planned  operations  in  connection  with, 
each  shot;  he  was  responsible  for  on-site  and  off-site 
radiological  safety;  and  he  was  chairman  of  an  Ad- 
visory Panel  of  scientists  and  experts  which  meets 
prior  to  each  shot  to  consider  the  various  factors  in- 
volved in  determining  whether  and  when  the  particu- 
lar shot  should  be  fired  (R.  179). 

The  Advisory  Panel  convenes  approximately  12 
hours  before  each  shot  is  scheduled  to  be  fired  and  re- 
mains on  duty  continuously  until  shot  time  consider- 
ing weather  data,  fall-out  data,  blast  prediction  data, 
etc.  The  panel  is  composed  of  some  of  the  nation's 
most  qualified  experts."  After  being  briefed  on  and 
after  a  discussion  as  to  the  weather,  wind,  meteor- 
ological and  related  conditions  up  until  shot  time,  the 
Panel  recommends  to  the  Test  Manager  whether  the 
shot  should  or  should  not  be  fired.    The  Test  Manager, 


^^  Dr.  Graves,  the  Chairman  of  the  Panel,  testified  that  in  the 
October-November  1951  test  series,  "The  panel  at  the  time  con- 
sisted of  Dr.  John  Bugher,  who  is  Chief  of  the  Division  of 
Biologj'  and  Medicine  of  the  Atomic  Energy  Commission;  Dr. 
Howard  Andrews  of  the  United  States  Pubhc  Heahh  Service; 
Benjamin  Holtzman,  *  *  *  one  of  the  most  competent  meteor- 
ologists in  the  country.  Dr.  Thomas  Shipment,  who  is  the  head 
of  the  Health  Division  of  the  Los  Alamos  Laboratory.  Dr. 
Walker  Bleakley  of  Princeton  University,  who  is  recognized  as 
one  of  the  foremost  authorities  on  shock  waves  and  blast 
effects.  '"  *  *  General  James  Cooney,  who  was  with  the 
Division  of  Military  Application  as  a  radiological  safety 
officer  *  *  *."  R.  180.  Dr.  Everett  Cox,  a  blast  effects  expert, 
also  served  with  the  Panel  (R.  180-181). 
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who  participates  in  the  Panel's  briefing  and  discus- 
sions, has  the  responsibility  of  making  the  final  de- 
cision (R.  181-182,  215).  While  of  course  no  one  has 
authority  to  dei)art  from  the  api)roved  plan  of  opera- 
tions (R.  222,  234-235),  the  Atomic  Energy  Commis- 
sion relies  upon  the  judgment  of  the  Test  Manager  to 
determine  when  conditions  are  optimal  for  public 
safety  in  all  the  circumstances  (R.  26,  28). 

b.  Public  safety:  the  factors  involved  and  the  precautions  taken 

(i)  Throughout  all  of  the  procedures  described 
above,  from  the  plamiing  stage  to  the  firing  of  the 
shots,  public  safety  is  a  primary  consideration.  Under 
public  safety  criteria  set  forth  by  the  Commission, 
€ach  particular  shot  must  be  individually  justified  in 
terms  of  its  value  to  the  country  as  a  whole ;  the  yield 
{L  e.,  the  estimated  release  of  energy)  of  each  shot 
and  of  the  aggregate  of  shots  is  carefully  considered 
and  designated  in  advance ;  the  amount  of  radio-active 
fall-out  is  specified  in  maximum  terms  with  persons 
outside  of  the  proving  grounds  in  mind;  and  each 
atomic  device  which  is  to  be  detonated  is  designed 
with  the  minimum  yield  possible  consistent  with 
obtaining  the  information  sought  by  the  experiment 
(R.  178-179,  185,  204-207). 

The  principal  factors  involved  from  the  viewpoint 
of  public  safety  relate  to  fall-out  of  radio-active  mate- 
rials, blast  or  shock  waves,  and  the  flash  of  light  which 
accompany  the  nuclear  explosion.  What  effect  these 
factors  will  produce  depends  largely  upon  the  prevail- 
ing weather  conditions.  For  example,  a  very  high 
wind  velocity  present  at  all  elevations  could  bring 
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about  hazardous  fall-out  at  a  considerable  distance 
from  the  detonation  point  and  under  such  conditions, 
of  course,  the  shot  would  not  be  fired  (R.  216-219). 
Similarly,  the  brightness  of  the  light  flash,  and  the 
heat  it  throws,  which  could  injure  the  eye  tissues  if 
one  looks  directly  at  the  fireball,  will  vary  with  exist- 
ent atmospheric  conditions/''  In  this  case,  appellant 
contends  its  property  was  damaged  by  blast  waves. 

The  blast  waves  emanate  spherically  in  every  direc- 
tion from  the  point  of  detonation.  The  waves  which 
strike  the  ground  are  immediately  reflected  up,  caus- 
ing a  second  spherical  front  (R.  249,  27).  Dr.  Cox, 
the  blast  effects  expert,  explained  that  if  the  atmos- 
phere were  perfectly  uniform — with  no  change  in  tem- 
perature or  winds  at  higher  elevations — the  wave 
hemisphere  would  get  larger  and  larger  and  the  con- 
centration of  blast  energy  would  decrease  in  propor- 
tion to  the  square  of  the  distance  from  the  point  of 
detonation,  thus,  twice  as  far  away  the  energy  con- 
centration would  be  one-fourth  as  great,  three  times 
as  far  away  it  would  be  one-ninth  as  great,  and  so  on. 
But  the  atmosphere  is  not  unifoiTQ;  there  are  changes 
in  temperature  and  the  wind  directions  and  velocities 
also  vary  at  different  elevations  and  distances.  Blast 
waves  travel  more  slowly  in  cool  air  than  in  warm  air, 
and  because  of  the  variance  in  temperatures  at  differ- 
ent elevations,  the  blast  waves  may  bend  back  toward 


^^  See  Atomic  Test  Effects  in  the  Nevada  Site  Region  (U.  S. 
AEC,  1955),  pp.  5-7  (Pltf  s  Exh.  31).  Viewed  at  a  distance  of  6 
miles,  the  flash  of  light  from  a  nominal  detonation  is  100  times 
brighter  than  the  sun  (Assuring  Public  Safety  in  Continental 
Weapons  Tests,  p.  85  (Pltf's  Exh.  34). 
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the  earth.  When  that  happens,  there  is  a  concentra- 
tion of  blast  waves  (and  of  energy)  which  focus  ui)on 
one  spot;  they  strike  the  earth  at  the  focal  point  and 
then  bounce  up  again,  and  this  process  may  be  re- 
peated. Each  successive  bounce  will  normally  be  less 
intense  than  the  last.^^ 

The  effect  of  the  blast  will,  of  course,  be  greater 
where  the  blast  waves  are  focused  into  one  area." 
The  strength  of  the  waves  and  the  sharpness  of  the 
focus  depend  on  the  temperature  and  wind  structure 
of  the  atmosphere  (as  well  as  on  the  yield  and  altitude 
of  the  shot  itself)  .^^  The  creation  of  focal  points,  and 
their  location,  are  affected  by  the  atmospheric  layers 
above  the  earth's  surface,  for  these  masses  of  air  at 
different  heights  generally  differ  in  temperature.  The 
troposphere  (the  atmospheric  layer  from  the  earth's 
surface  to  an  elevation  of  6  miles)  will  create  focal 
points  at  shorter  distances  apart  than  will  either  the 
ozonosphere  (the  atmospheric  layer  extending  from  25 
to  40  miles  above  the  earth)  or  the  ionosphere  (the  at- 
mospheric layer  upwards  of  50  miles  above  the  earth) .'® 

At  the  state  of  scientific  progress  attained  at  the 
time  of  the  1951  test  series,  it  was  not  possible  to  pre- 
dict whether  there  would  be  a  significant  bending  of 
the  blast  waves  and,  if  so,  just  where  it  would  occur 

"  R.  249-255,  264,  271 ;  Assuring  Public  Safety,  supra,  at  p.  86. 

^*  Dr.  Cox  explained  that  the  blast  waves  which  were  recorded 
at  Las  Vegas,  Nev,,  in  1951,  resulted  from  this  focusing-  process; 
that  the  blast  may  have  struck  at  a  focal  point  one-third  of  the 
distance  to  Las  Vegas,  then  bounced  and  struck  at  a  focal  point 
two-thirds  distance  away,  and  again  at  Las  Vegas  (K.  264). 

^^  See  Atomic  Test  Affects,  s-upra,  at  pp.  11-12, 

^®  See  Assuring  Public  Safety,  supra,  at  pp,  86-87. 
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(R.  27).  However,  Dr.  Everett  Cox  had  devised  a 
method  of  predicting  the  blast  pressures  which  might 
be  anticipated  at  certain  points.  It  was  known  that 
the  probability  of  significant  blast  pressure  at  a  dis- 
tance of  150  miles  resulting  from  low-level  refrac- 
tion was  "very,  very  tiny"  (R.  268-271).  The  prob- 
lem at  that  distance  is  created  by  higher  level  refrac- 
tion, i.  e.,  from  the  ozonosphere.  Since  weather  data 
as  to  the  ozonosphere  is  unobtainable  (weather  bal- 
loons did  not  reach  that  height),  the  method  used  was 
to  set  off,  at  the  test  site,  a  large  number  of  one-ton 
explosive  shots  and  to  measure  the  pressures  which  the 
ozonosphere  refracted  down  to  earth.  The  refracted 
pressures  were  recorded  on  instruments  known  as 
microbaragraphs,  which  were  placed  in  strategic  areas 
located  generally  at  points  up  to  150  miles  away  from 
the  site  of  detonation.  Then,  approximately  one  hour 
before  the  nuclear  detonation  was  scheduled  to  be 
fired,  another  such  high  explosive  shot  was  set  off ;  the 
readings  obtained  from  that  shot  would  be  related  to 
the  readings  previously  recorded  and,  through  a  proc- 
ess of  scaling  upward,  a  prediction  would  be  made  as 
to  the  pressures  which  would  be  caused  by  the  nuclear 
detonation  (R.  272-273,  278-279).^^ 


^^  The  prediction  necessarily  was  based  on  the  assumption  that 
the  high  level  atmospheric  conditions  would  remain  constant 
during  the  hour  between  firing  the  explosive  and  firing  the 
atomic  device.  The  time  spread  was  needed  to  allow  the  sound 
waves  to  reach  the  recording  instruments,  to  allow  personnel  to 
read  the  instruments  and  then  communicate  the  data  to  the  test 
site,  to  compute  and  analyze  the  data  after  it  was  obtained  at 
the  test  site,  and  possibly  to  issue  protective  warnings  to  the 
populace  in  areas  where  fairly  high  pressures  could  be  predicted 


I 
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The  information  and  predictions  based  upon  the 
microbaragraph  readings  and  computations  were  sub- 
mitted to  the  Advisory  Panel  for  consideration  along 
with  up-to-the-minute  reports  of  weather  conditions 
submitted  by  a  network  of  permanent  and  mobile 
weather  stations  situated  throughout  the  general  area 
(R.  179-183,  305-307 ;  see  Atomic  Test  Effects,  supra, 
p.  37 ;  see  also  Assuring  Public  Safety,  supra,  pp.  96- 
100). 

(u)  At  the  time  of  the  1951  tests  there  were  only 
eight  microbaragraphs  existent  in  the  United  States 
(R.  273).  Everyone  of  these  instruments  was  ob- 
tained, and  they  were  placed  at  selected  points  to 
secure  readings  which,  in  the  best  judgment  of  the 
experts,  would  assure  maximum  safety  for  the  great- 
est number  of  people.    Dr.  Cox  testified  (R.  294)  : 

In  August  and  through  the  test  series  of  1951 
there  were  eight  of  these  microbaragraphs  avail- 
able in  the  country.  I  borrowed  all  eight,  and 
I  needed  to  use  discretion  in  placing  the  eight 
instruments  to  the  best  of  my  ability  to  give 
maximum  protection  to  the  greatest  number  of 
people.  I  was  not  able,  with  the  eight  instru- 
ments, to  place  an  instrument  at  every  farm 
house,  ranch,  that  might  be  within  the  zone  of 
receiving  these  pressures.  I  had  to  decide 
where  I  would  place  them  to  get  the  maximum 
protection  for  the  maximum  number  of  people. 


(R.  275-276).  A  considerable  margin  of  error  could  be  ex- 
pected, however,  because  of  tlie  nature  of  the  scaling  formula 
and  because  of  the  possible  change  in  high  elevation  atmos- 
pheric conditions  subsequent  to  the  firing  of  the  explosive 
(ibid.;  R.  291-292;  and  see  Assuring  Public  Safety,  supra,  at 
pp.  88-89). 
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With  this  objective,  the  microbaragraphs  were  placed 
in  the  direction  of  and  within  the  heavily  populated 
communities,  e.  g.,  in  Las  Vegas,  in  Henderson,  and  in 
Boulder  City,  and  none  was  placed  to  the  north  in  the 
vicinity  of  appellant's  ranch   (R.  27,  294-296). 

That  there  would  be  a  series  of  nuclear  detonations 
was,  of  course,  widely  publicized,  through  newspapers 
and  other  communications  media,  so  that  the  explo- 
sions and  the  dates  on  which  they  would  take  place 
was  a  matter  of  common  knowledge  to  all  in  the 
Nevada  area  (R.  124-125)/^  As  already  noted,  the 
atomic  devices  are  designed  to  produce  the  minimum 
yield  possible  consistent  with  obtaining  the  informa- 
tion sought  by  the  experiment  (R.  178-179).  The 
initial  determination  that  it  is  safe  to  fire  such  a 
device,  from  the  standpoint  of  people  located  at  a 
distance,  is  made  at  the  time  the  program  itself  is 
under  consideration  and  is  approved  (R.  216).  Pub- 
lic safety  is  one  of  the  factors  involved  in  determining 
whether  the  test  should  be  made  in  the  Pacific  or  at 
the  Nevada  Proving  Grounds  (R.  214,  218-219).  In 
this  instance,  no  serious  hazard  to  the  public  was 
anticipated  (R.  214),  although  it  was  anticipated  that 
there  might  be  some  minor  damage  done  outside  of 
the  limits  of  the  test  site  (R.  221,  238).    But  such  off- 


^*A11  such  tests  are  accompanied  by  advance  notice  to  the 
pubhc;  liehcopter  and  ground  patrols,  and  posted  notices,  are 
used  to  warn  desert  migrants  and  hunters;  pubhc  officials  and 
health  officers  of  communities  which  may  be  affected  are  alerted; 
civil  defense  organizations  may  be  notified;  through  the  Civil 
Aeronautics  Authority,  planes  are  routed  away  from  the  area; 
a  nationwide  radiation  monitoring  system  operates  to  trace  the 
fall-out;  etc.    See  Assuring  Puhlic  Safety,  supra,  pp.  99-100. 
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gite  damage  would  depend  largely  upon  weather  con- 
iitions,  and  elaborate  precautionary  measures,  par- 
ticularly with  reference  to  weather  prediction,  were 
taken  to  avoid  significant  off-site  damage  (R.  305- 
307). 

The  firing  of  the  nuclear  device  occurs,  as  we  have 
already  noted,  only  after  the  Test  Manager,  upon 
3onsultation  with  his  Advisory  Panel  of  technicians 
and  scientists,  determines  that  the  conditions  are  opti- 
mum for  public  safety  under  all  the  circumstances 
(R.  28). 

J.  The  contentions  below  and  the  decision  of  the  district  court 

Appellant's  ranch,  consisting  of  some  350,000  acres 
and  a  dozen  well  constructed  buildings,  is  located 
ibout  20  miles  from  the  town  of  Eureka  and  some  150 
miles  northwest  of  the  Nevada  Proving  Grounds  (R. 
M,  148,  151).  Appellant  contended  below  that  cracks 
in  some  of  the  plaster  walls  and  ceilings  of  4  of  the 
buildings,  which  allegedly  appeared  shortly  after  the 
October-November  1951  test  series,  were  caused  by 
blast  waves,  and  that  these  cracks  were  not  due  to 
settling  of  the  building  or  to  ''curing"  of  the  plaster 
3r  to  temperature  changes  (R.  133-135).  Defense 
testimony,  on  the  other  hand,  described  the  cracks, 
some  of  which  were  new  and  some  old  (R.  324),  as 
'typical  average  plaster  cracks"  (R.  311)  such  as 
would  develop  in  every  building  of  like  construction 
(R.  320)  as  a  result  of  changes  in  temperature  (caus- 
ing expansion  and  contraction  of  the  plaster)  and  as 
a  result  of  settlement  of  the  building  (R.  318-319),  or 
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as  a  result  of  a  poor  mix  of  plaster  or  a  poor  adhesion 
to  the  rock  lath  (R.  312). 

Appellant  argued  below  that  Dr.  Cox  was  negligent 
in  placing  the  microbaragraphs  in  the  populated  com- 
munities (4  south  of  the  test  site,  at  Indian  Springs, 
Las  Vegas,  Henderson,  and  Boulder  City;  2  east,  at 
Caliente,  Nev.,  and  St.  George,  Utah;  1  west,  at 
Beatty;  and  1  northwest,  at  Goldfield),  but  none 
north,  in  the  vicinity  of  its  ranch.  Appellant  also 
relied  on  res  ipsa  loquitur,  on  the  doctrine  of  abso- 
lute liability,  and  on  the  contention  that  there  had 
been  a  "taking"  of  its  property. 

The  district  court  found  that  there  was  no  negli- 
gence involved  (R.  29)  ;  that,  on  the  contrary,  "every 
precaution  for  the  public's  safety  was  exercised,  com- 
mensurate with  the  task  to  be  performed,  and  the 
equipment  and  scientific  knowledge  available"  (R. 
28-29)  ;  and  that  appellant  had  failed  to  prove  that 
the  atomic  detonations  were  the  proximate  cause  of 
its  damage  (R.  29,  18).  The  res  ipsa  loquitur  doc- 
trine was  held  inapplicable  since  appellant  had  failed 
to  establish  what  "thing"  had  caused  the  plaster 
cracks,  and  since  plaster  cracks  ordinarily  occur  in  the 
absence  of  negligence  (R.  18,  fn.  1).  The  court  held 
that  appellant's  claims  are  based  upon  experimental 
and  discretionary  activity  authorized  at  the  highest 
level  of  Government  and  are  barred  by  the  discretion- 
ary function  exception  of  the  Tort  Claims  Act  (R. 
20-21,  29).  Appellant's  alternative  arguments  that 
recovery  should  be  had  on  the  basis  of  absolute  liabil- 
ity and  on  the  basis  of  a  "taking"  were  rejected  (R. 
22-23,  29-30).     This  appeal  followed. 
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STATUTES  INVOLVED 

The  pertinent  provisions  of  the  United  States  Code, 
of  the  Federal  Tort  Claims  Act,  and  of  the  Fifth 
Amendment  of  the  Constitution  are  set  forth  in  the 
Appendix,  infra,  pp.  75-76. 

ARGUMENT 

Introduction  and  Summary  of  Argument 

It  is  difficult  to  point  to  any  undertaking  of  the 
Federal  Government  v^hich  is  as  vital  to  the  defense 
and  security  of  our  nation  and  which  is  as  momentous 
a  factor  to  the  future  economy  and  progress  of  our 
people,  and  of  all  peoples,  as  is  the  atomic  energy 
development  program.  It  is  a  matter  of  common 
knowledge  that  this  progra;m,  which  brought  forth 
atomic  weapons  and  thereby  hastened  the  close  of 
World  War  II  and  since  then  unquestionably  has 
functioned  as  a  potent  influence  in  averting  other 
major  conflicts,  has  received  priority  consideration 
throughout  the  G-overnment,  has  involved  huge  in- 
vestments of  public  funds,  and  has  occupied  the  time 
of  tens  of  thousands  of  government  and  civilian  per- 
somiel  including  the  country's  foremost  scientists.^® 
The  program  is  of  such  importance,  the  fissionable 
materials  consumed  in  experimentation  are  so  valu- 
a])le,  the  dangers  accompanying  nuclear  detonation 
are  so  awesome,  that,  as  the  evidence  in  this  case 
showed,  each  significant  step  in  the  program  is  sub- 
mitted to,  is  considered  by,  and  receives  the  authori- 


See  Assuring  Public  Safety^  supra^  at  p.  3,  et  seq. 
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zation  and  approval  of  executive  officials  at  the  very 
highest  level,  including  the  President  himself. 

The  firing  of  the  atomic  shots  which  allegedly 
caused  damage  to  appellant's  property  in  this  case 
was  pursuant  to  a  nuclear  experimental  program 
which  was  authorized  and  approved  by  the  highest 
executive  level  of  the  Government  after  a  considera- 
tion of  all  relevant  factors  including  the  possibility  of 
damage  beyond  the  test  site,  and  the  particular 
detonations  complained  of,  as  well  as  the  manner  in 
which  the  tests  were  conducted,  were  specifically  desig- 
nated by  that  program. 

In  these  circumstances  the  Tort  Claims  Act  may  not 
be  used  as  a  vehicle  to  impose  liability  for  resultant 
damages.  The  discretionary  function  exception,  28 
U.  S.  C.  2680  (a),  was  inserted  in  the  statute  precisely 
for  the  purpose  of  '^avoiding  'any  possibility  that  the 
act  may  be  construed  to  authorize  damage  suits  against 
the  Government  growing  out  of  a  legally  authorized 
activity,'  merely  because  'the  same  conduct  by  a 
private  individual  would  be  tortious' " ;  it  was  not 
intended  to  permit  suit  on  claims  based  upon  ''the 
execution  of  a  Federal  project  and  the  like";  it  was 
not  intended  to  provide  a  remedy  for  damages  caused 
by  discretionary  acts  "whether  or  not  negligence  is 
alleged  to  have  been  involved."  DaJeJiite  v.  United 
States,  346  U.  S.  15,  27,  29;  Hearings  hefore  the 
House  Committee  on  the  Judiciary,  77th  Cong.,  2d 
Sess.,  on  H.  R.  5373  and  H.  R.  6463,  pp.  25,  33. 

In  the  present  case  it  is  unnecessary  to  consider 
the    merits    of    appellant's    claims    as   to    negligence 
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(which  the  District  Court  nevertheless  found  to  be 
without  substance),  for  it  is  clear  that  the  decision 
to  detonate  the  nuclear  devices  in  the  maimer  it  was 
done  and  under  the  prevailing  conditions  was  made 
in  the  exercise  of  a  discretionary  duty.  Accordingly, 
it  is  evident  at  the  outset  that  the  courts  have  no 
jurisdiction  over  the  claim.'** 


2°  That  the  exclusions  of  28  U.  S.  C.  2680  are  jurisdictional 
in  nature  is  now  firmly  settled.  Thus,  in  Dalehite,  where  the 
facts  established  that  the  claim  was  within  tlie  discretionary 
function  exception,  the  Court  held  that  "as  a  matter  of  law 
the  facts  found  canTwt  give  the  District  Court  jurisdiction  of 
the  cause  under  the  Tort  Claims  Act"  (346'  U.  S.  at  24- 
emphasis  added).  In  the  same  case  (346  U.  S.  at  31,  fn.  25), 
it  was  stated  that,  "In  United  States  v.  Spelar,  338  U.  S.  217, 
we  held  that  our  courts  did  not  have  jurisdiction  to  try  a  tort 
siction  for  *  *  *  an  accident  *  *  *  in  Newfoundland.  This 
conclusion  was  reached  because  of  the  exception,  §  2680  (k), 
of  'Any  claim  arising  in  a  foreign  country.'  "  In  the  recent 
decision  of  United  States  v.  Taylor,  236  F.  2d  649  (C.  A.  6, 
petition  for  certiorari  pending),  it  was  held  that  because  a 
defense  based  on  §  2680  is  jurisdictional,  it  may  be  raised  for 
the  first  time  on  appeal;  an  earlier  decision  contra,  Steivart 
V.  United  States,  199  F.  2d  517  (C.  A.  7),  was  not  followed. 
Other  cases  viewing  the  defense  of  §  2680  to  be  jurisdictional 
include  Stepp  v.  United  States,  207  F.  2d  909,  910  (C.  A.  4); 
■GubUns  V.  United  States,  192  F.  2d  411,  413  (C.  A.  D.  C.) ; 
Coates  V.  United  States,  181  F.  2d  816,  817  (C.  A.  8)  ;  Griga- 
laiiskas  v.  United  States,  103  F.  Supp.  543,  547  (D.  Mass.), 
aff'd,  195  F.  2d  494  (C.  A.  1). 

This  result  plainly  flows  from  the  language  of  28  IT.  S.  C. 
1346  (b)  {infra,  p.  75)  which  confers  tort  jurisdiction  on  tlie 
district  courts  "subject  to  the  provisions  of  chapter  171  of  this 
title",  and  §  2680  is  an  important  part  of  chapter  171.  The 
opening  words  of  §  2680  are,  "The  provisions  of  *  *  *  section 
1346  (b)  *  *  *  shall  not  apply  to — ",  and  various  excluded  types 
•of  claims  are  then  specified.     Clearly,  then,  the  claims  specified 
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1.  In  our  first  point  below  we  show  that  appellant's 
claim  falls  iinder  the  discretionary  function  excep- 
tion. Preliminarilj^  we  discuss  the  nature  and  scope 
of  the  exclusion,  pointing  out  that  the  words  of  the 
exception  derive  their  meaning  from  the  settled  com- 
mon law  concept,  reflected  in  many  cases  prior  to 
enactment  of  the  Tort  Claims  Act,  that  public  of- 
ficials and  public  bodies  are  not  answerable  in  damages 
for  the  consequences  of  official  conduct  involving  the 
exercise  of  judgment  or  discretion  of  a  jxiblic  char- 
acter. One  aspect  of  this  rule  is  that  governing  bodies 
are  not  subject  to  suit  for  tort  based  upon  defects 
in  a  plan  for  public  works.  The  adoption  of  the 
plan  is  an  exercise  of  deliberate  discretion.  Another 
aspect  of  the  rule,  firmly  rooted  in  reasons  of  public 
policy,  precludes  a  court  or  jury  from  substituting  its 
judgment  for  that  of  an  official  upon  whom  the  law 
imposes  the  duty  of  exercising  his  discretion.  If  the 
official  is  not  performing  a  ministerial  act,  he  is  per- 
sonally immune  from  suit  based  upon  an  alleged  mis- 
take of  fact  in  the  exercise  of  his  judgment.  In  that 
connection,  the  pre-Tort  Claims  Act  cases  make  no 
distinction  whatever  between  operational  and  planning 
level  conduct,  such  as  appellant  relies  on  here,  but 
look  instead  to  whether  the  act  itself  is  discretionary 
as  distinguished  from  being  ministerial. 


in  §  2680  are  not  within  the  jurisdiction  conferred  by  §  1346  (b). 
This  Court's  decision  in  Air  Transport  Associates  v.  United 
States,  221  F.  2d  467,  470,  holding  that  a  defense  based  on 
§  2674  is  not  jurisdictional  is  not  contra  to  the  above  case-, 
for  Air  Transport  did  not  involve  or  consider  §  2680  defenses. 
Cf.  United  States  v.  White,  211  F.  2d  79,  at  82,  fn.  3  (C.  A.  9). 
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2.  We  then  show  that  these  settled  principles  have 
been  adopted  and  applied  under  the  Tort  Claims  Act, 
both  before  and  since  the  Dalehite  decision  which  it- 
self illustrates  the  application  of  these  two  aspects 
of  the  rule.  We  show  that  appellant's  claim  in  this 
case  must  fail  under  either  of  these  aspects  of  the  dis- 
cretionary function  principle.  The  series  of  atomic 
experiments  included  in  this  case  is  the  type  of  Fed- 
eral project  which  Congres  had  in  mind  when  it  wrote 
the  discretionary  function  exception  into  the  Act. 
The  nuclear  detonations  allegedly  causing  the  damage 
were  conducted  pursuant  to  detailed  plans  which  were 
prepared  by  the  Test  Organization  and  which  were 
adopted  and  approved  by  the  Atomic  Energy  Com- 
mission. Appellant  failed  to  establish  any  departure 
or  deviation  from  these  detailed  plans.  On  the  con- 
trary, the  record  shows  that  the  approved  plans  speci- 
fied all  of  the  pre-atomic  shot  functions  and  that  these 
plans  were  carefully  carried  out. 

We  note  below  that  the  Atomic  Energy  Commission 
vested  the  Test  Manager  alone  with  the  duty  of  de- 
termining when  each  shot  was  to  be  fired  based  on 
his  judgment  that  weather  conditions  were  such  as  to 
provide  maximum  public  safety.  The  panel  of  ex- 
perts, including  Dr.  Cox,  were  acting  only  in  an 
advisory  capacity  to  the  Test  Manager.  The  Test 
Manager's  determination  was  an  exercise  of  immune 
discretion.  No  inquiry  may  be  made  as  to  what  fac- 
tors he  considered  in  making  that  determination,  for 
to  do  so  would  be  to  review  his  exercise  of  judgment. 
The  information  supplied  by  Dr.  Cox  to  the  Test 
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Manager  is  relevant  only  if  appellant  is  to  be  permit- 
ted to  go  behind  the  Test  Manager's  discretionary- 
decision  to  see  what  factors  determined  that  decision, 
and  that  should  not  be  permitted.  In  any  event,  Dr. 
Cox  was  himself  vested  with  discretion  as  to,  the  man- 
ner of  conducting  his  tests.  His  decision  to  locate  his 
few  microbaragraphs  within  the  populated  communi- 
ties so  as  to  give  the  maximum  protection  to  the  great- 
est number  of  people  was  known  to  the  Test  Manager 
and  was  itself  an  act  of  judgment  involving  considera- 
tions relating  to  the  public  interest.  As  such  it  is 
covered  by  the  discretionary  function  exception. 

3.  We  next  discuss  appellant's  argument  that  the 
discretionary  function  exception  does  not  apply  to 
operational  level  conduct.  We  show  that  this  limita- 
tion on  the  coverage  of  the  exception  finds  no  justifi- 
cation either  in  the  language  of  the  Act  or  in  its 
legislative  history,  and  that  a  careful  reading  of  the 
Supreme  Court  decisions  in  the  Daleliite,  Indian 
Towing,  and  Unio7i  Ttmst  cases  indicates  that  that 
Court  has  never  passed  on  the  point.  The  determina-i 
tive  fact  in  the  application  of  the  exception  is  not  the 
level  of  the  official  but  the  discretionary  nature  of' 
his  act,  and  this  is  confirmed  by  many  decisions  both 
prior  to  and  under  the  Tort  Claims  Act.  It  is  evi- 
dent, nevertheless,  that  both  the  Test  Manager  and 
Dr.  Cox  were  not,  in  their  respective  spheres,  opera- 
tional level  officials. 

4.  Discussing  the  merits,  we  show  in  our  second 
point  that  the  trial  judge's  finding  that  there  was 
no  negligence   involved  is  amply  supported  by  ttic 


25 

record.  Throughout  the  operation,  assuring  maxi- 
mum public  safety  was  a  primary  consideration.  It 
was  for  that  reason  that  the  available  microbara- 
graphs  were  placed  near  the  most  populated  communi- 
ties rather  than  in  a  sparsely  populated  area  like  that 
of  appellant's  ranch. 

5.  In  the  remaining  points  we  demonstrate  that  the 
trial  judge  was  correct  in  holding  that  res  ipsa  loqui- 
tur is  not  applicable  on  the  record  made  here,  in  hold- 
ing that  there  can  be  no  liability  under  the  Tort 
-Claims  Act  on  an  absolute  liability  theory,  and  in 
'  holding  that  there  was  no  "taking"  in  the  constitu- 
tional sense. 

1  ■*■ 

I       Appellant's  claim  is  barred  by  the  discretionary  function 
exception  of  the  Tort  Claims  Act 

A.  The  nature  of  the  discretionary  function  exception 

Repeatedly  described  in  Congress  as  "a  highly  im- 
I  portant  exception",''  the  discretionary  function  exclu- 
sion marks  one  of  the  basic  limitations  on  the  other- 
wise broad  coverage  of  the  Tort  Claims  Act.  It  ex- 
cludes claims  ''based  upon  the  exercise  or  perform- 
ance or  the  failure  to  exercise  or  perform  a  discre- 
tionary function  or  duty  on  the  part  of  a  federal 
agency  or  an  employee  of  the  Government,  whether 
or  not  the  discretion  involved  be  abused"  (28  U.  S.  C. 
2680  (a)).  While  we  know  of  no  decision  which  has 
attempted  a  comprehensive   definition   of  the  words 


2^  See  H.  R.  Rep.  No.  2245,  77tli  Cong.,  2d  Sess.,  p.  10;  Sen. 
Rep.  No.  1196,  77th  Cong.,  2d  Sess.,  p.  7;  H.  R.  Rep.  No.  1287, 
89th  Cong.,  1st  Sess.,  pp.  5-6. 
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''discretionary  function  or  duty,"  it  is  known  that 
these  words  have  long  been  familiar  to  the  law.  As 
used  in  the  Act,  they  express  a  "concept  of  substan- 
tial historical  ancestry  in  American  law"  {Dalehite, 
supra,  346  U.  S.  at  34)  ;  Congress  deliberately  chose 
them  ''with  the  intent  that  they  should  convey  the 
same  meaning  traditionally  accorded  by  the  courts" 
(Coates  V.  United  States,  181  F.  2d  816,  818  (C.  A. 
8)).  Accordingly,  guidance  in  determining  the  na- 
ture of  the  exception  and  its  application  should  be 
sought  initially  in  the  non-Tort  Claims  Act  cases 
which  have  applied  the  discretionary  function  prin- 
ciple in  the  past,  and  these  cases  are  legion. 

We  shall  discuss  below,  first,  the  principles  set  forth 
in  certain  of  these  non-Tort  Claims  Act  cases,  and, 
second,  the  application  of  these  principles  in  decisions 
under  the  Tort  Claims  Act. 

1.  The  non-Tort  Claims  Act  cases 

Long  before  enactment  of  the  Tort  Claims  Act, 
the  discretionary  function  concept  had  developed 
meaning  from  cases  in  three  areas:  (1)  mandamus 
or  injunction  actions  to  compel  performance  of  discre- 
tionary duties  (e.  g.,  Marhury  v.  Madison,  1  Cr.  137, 
170;  Decatur  v.  Paulding,  14  Pet.  497,  514,  515)  ;  (2) 
damage  suits  against  public  officials  for  performing 
authorized  acts  involving  the  exercise  of  judgment  and 
discretion  (e.  g.,  Kendall  v.  Stokes,  3  How.  87,  97,  98; 
Spalding  v.  Vilas,  161  U.  S.  483,  498;  Gregoire  v. 
Biddle,  177  F.  2d  579  (C.  A.  2),  certiorari  denied, 
339  U.  S.  949)  ;  and  (3)  actions  against  municipalities 
for  injuries  resulting  from  the  performance  of  certain 
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governmental  discretionary  functions  (e.  g.,  Barrett 
V.  State  of  New  York,  220  N.  Y.  423,  116  N.  E.  99). 
The  controlling  principle  to  be  drawn  from  these 
three  bodies  of  law  is  that  it  is  not  the  place  of  the 
courts  to  revise,  supervise  or  control  executive  con- 
duct involving  the  exercise  of  judgment,  choice  or  dis- 
cretion of  a  public  character. 

Through  the  years,  it  has  been  the  consistent  hold- 
ing of  the  courts  that,  despite  injury  to  the  plaintiff, 
the  courts  will  not  direct  or  enjoin  or  review  the  con- 
duct of  an  official  when  that  conduct  involves  the  exer- 
cise of  his  judgment  or  discretion,  as  distinguished 
from  conduct  which  is  merely  ministerial.  Otherwise, 
the  courts  would  be  substituting  "their  judgment  or 
discretion  for  that  of  the  official  entrusted  by  law 
with  its  execution"  {Louisiana  v.  McAdoo,  284  U.  S. 
627,  633),  and  that  ''would  be  productive  of  nothing 
but  mischief"  {Perkins  v.  L likens  Steel  Co.,  310  U.  S. 
113,  131-132).  Even  where  suit  is  permitted  against 
a  government,  none  will  lie  if  the  cause  is  based  upon 
the  exercise  of  discretionary  powers  (cf.  W eightman 
V.  The  Corporation  of  WasJiington,  1  Black  39,  49; 
Turner  v.  United  States,  248  U.  S.  354,  358).  When  it 
exercises  a  discretionary  governmental  fimction  "for 
the  benefit  of  the  public  at  large,  *  *  *  no  one  can 
complain  of  the  incidental  injuries  that  may  result" 
{Barrett  v.  State  of  New  York,  220  N.  Y.  423,  427, 
116  K  E.  99,  100). 

Wliile  the  discretionary  function  principle  has  been 
applied  in  a  variety  of  situations,  here  we  direct  at- 
tention to  two  in  particular:   (1)   its  application  in 
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connection  with  the  design  of  public  works  or  proj- 
ects— with  which  the  atomic  experiment  program  is 
readily  identifiable — and  (2)  its  application  in  con- 
nection with  official  conduct,  not  ministerial  in  char- 
acter, where  it  is  the  duty  of  the  officer  to  exercise  his 
judgment  and  discretion.  Concerning  the  first:  cases 
involving  states  and  municipalities  uniformly  have 
held  that  the  governing  body  is  not  liable  for  damages 
to  an  individual  for  any  defect  or  fault  in  the  x^lan 
or  design  of  public  projects  (like  dams,  sewers,  or 
highways),  because  the  adoption  of  the  plan  involves 
"the  exercise  of  deliberate  judgment  and  large  discre- 
tion *  *  *  and  the  exercise  of  such  judgment  and 
discretion  *  *  *  is  not  subject  to  revision  by  a  court 
or  jury  in  a  private  action"  {Johnston  v.  District  of 
Columbia,  118  U.  S.  19,  20-21;  and  see  cases  col- 
lected in  90  A.  L.  R.  1502). 

As  to  the  second  type  of  situation,  time  and  again, 
in  non-Tort  Claims  Act  cases,  the  courts  have  held 
the  discretionary  function  principle  to  be  an  absolute 
bar  to  imposing  liability  on  the  official  himself  for  the 
untoward  or  harmful  consequences  of  some  decision 
made  in  exercising  the  duties  of  his  office,  where  in- 
herent in  such  duties  w^ere  the  factors  of  judgment, > 
choice,  selection  and  discretion — and  in  refusing  to 
impose  liability  the  courts  have  regarded  as  imma-« 
terial  charges  that  the  official  was  negligent  or  even 
that  he  acted  with  a  malicious  or  other  improper 
motive."    If  the  act  complained  of  "was  done  within 

^^  Cabinet  officers — Kendall  v.  Stohes^  3  How.  87 ;  Spalding 
V.  ViUs,  161  U.  S.  483,  498-9 ;  Standard  Nut  Margarine  Co.  v. 
Mellon,  72  F.  2d  557  (C.  A.  D.  C),  certiorari  denied,  293  U.  S. 


29 

the  scope  of  the  officer's  duties  as  defined  by  law,  tlie 
pohcy  of  the  law  is  that  he  shall  not  *  *  *  be 
liable  *  *  *  because  of  a  mistake  of  fact  occurring 
in  the  exercise  of  his  judgment  or  discretion,"  and 
the  reason  for  the  rule  ''is  simply  one  of  public 
policy.  'Otherwise  the  perfect  freedom  which  ought 
to  exist  in  discharge  of  public  duty  might  be  seriously 
restrained,  and  often  to  the  detriment  of  the  i)ublic 


1605;  Glass  v.  I  ekes,  117  F.  2d  273    (C.  A.  D.  C),  certiorari 
i  denied,  311  U.  S.  718;  Gregoire  v.  Biddle,  177  F.  2d  579  (C.  A. 
.  2) ,  certiorari   denied,  339   U.   S.   949 ;   the   Comptroller  of  the 
I  Currency,  a  United  States  Attorney  and  his  assistant — Cooper 
\\.   O'Connor,  99   F.   2d   135    (C.   A.   D.   C),  certiorari   denied, 
j  305  U.  S.  643 ;  Members  of  the  Securities  and  Exchange  Com- 
I  mission — Jones  v.  Kennedy,  121  F.  2d  40   (C.  A.  D.  C),  cer- 
'  tiorari  denied,  314  U.  S.  665;  a  member  of  the  Tarifl'  Commis- 
j  sion— >S'w?*fA  V.  CTBrien,  88  F.  2d  769  (C.  A.  D.  C.) ;  a  member 
I  of  the  Parole  Board,  the  warden  of  a  Federal  Penitentiary,  and 
the  Director  of  Federal  Prisons — Lang  v.  Wood,  92  F.  2d  211 
(C.  A.  D.  C),  certiorari  denied,  302  IT.  S.  686;  Selective  Serv- 
ice Board  officials— <9/&.^on  v.  Reynolds,  172  F.  2d  95  (C.  A.  8), 
I  certiorari  denied,  337  U.  S.  925 ;  Dodez  v.  Weygavdt,  173  F.  2d 
965   (C.  A.  6)  ;  Army  officers  and  subordinate  bureau  chiefs — 
De  Arnaud  v.  Ainsworth,  24  App.  D.  C.  167   (C.  A.  D.  C), 
error  dismissed,   199  U.   S.   616;   Bwms  v.  Spiller,  161  F.  2d 
377  (C.  A.  D.  C),  certiorari  denied,  332  IT.  S.  792;  a  District 
Director  of  the  Immigration  and  Naturalization  Service,  Immi- 
jrration.     Officer     in     Charge     and     Immigration     Inspector — 
Papagkmakis  v.  .S\  .S'.  >Sa?iios,  186  F.  2d  257    (C.  A.  4),  cer- 
tiorari  denied,  341  U.  S.  921 ;  Gregoire  v.  Biddle,  supra;  Dis- 
trict of  Columbia  Commissioners — Brown  v.  Rudolph,  25  F.  2d 
540  (C.  A.  D.  C),  certiorari  denied,  277  U.  S.  605:  officers  of 
I  the  Home  Owners'  Loan  Corporation — Adams  v.  HOLC,  107  F. 
2d  139  (C.  A.  8) ;  police  officers— Laug him  v.  Garnett,  138  F.  2d 
931   (C.  A.  D.  C),  certiorari  denied,  322  U.  S.  738;  a  deputy 
fire  marshal— PAeZps  v.  Dawson,  97  F.  2d  339   (C.  A.  8) ;  and 
subordinate  government   attorneys — Yaselli  v.   Gojf,   12  F.   2d 
396  (C.  A.  2),  affirmed,  275  IT.  S.  503. 
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service'"  {Cooper  v.  O'Coymor,  99  F.  2d  135,  138, 
141-142  (C.  A.  D.  C),  certiorari  denied,  305  U.  S. 
643;  see  also,  Gregoire  v.  Biddle,  177  F.  2d  579 
(C.  A.  2),  certiorari  denied,  339  U.  S.  949,  and  the 
authorities  cited  in  fn.  22,  supra,  pp.  28-29).^^ 

In  view  of  appellant's  argument  here  (App.  Br. 
18-23),  it  is  important  to  note  that  this  latter  line  of 
cases,  which  comprises  one  of  the  primary,  if  not  the 
principal,  non-Tort  Claims  Act  sources  for  the  mean- 
ing of  the  words  ** discretionary  function,"  draws  no 
distinction  as  to  the  echelon  or  level  at  which  the 
official  acts.  These  cases  do  not  say  that  his  judgment 
is  protected  only  if  he  is  a  planning  official,  but  not 
if  he  is  at  a  so-called  operational  level,  and  quite 
obviously  many  of  the  cases  apply  the  principle  of 
immunity  to  officials  who  cannot  possibly  be  regarded 
as  planning  officers   (see  fn.  22,  supra).    What  the 


^^  The  iminimity  given  to  the  official  in  connection  with  the 
negligent  or  wrong:fnl  performance  of  his  discretionary  duties 
is  in  no  way  intended  to  condone  his  improper  conduct.  The 
official  is  subject  to  disciplinary  action  by  his  superiors  and 
he  may  be  punished  by  some  form  of  public  prosecution,  but 
not  by  way  of  a  civil  action  by  those  who  liave  suffered  damage 
in  consequence  of  liis  default  in  duty.  Cf.  South  v.  State  of 
Maryland,  18  How.  396,  402-3.  To  permit  an  official's  dis- 
cretionary conduct  to  be  reviewed  in  court  at  the  instance  of 
a  private  party  "would  dampen  the  ardor  of  all  but  the  most 
resolute,  or  the  most  irresponsible,  in  the  unflinching  discharge 
of  their  duties.  Again  and  again  the  public  interest  calls  for 
action  which  may  turn  out  to  be  founded  on  a  mistake,  in  the 
face  of  which  an  official  may  later  find  himself  hard  put  to  it 
to  satisfy  a  jury  of  his  good  faith",  and,  on  balance,  the  public 
interest  is  better  served  by  leaving  unredressed  the  wrongs 
of  certain  officials  than  to  subject  all  "to  the  constant  dread 
of  retaliation"  (Judge  Learned  Hand  in  Gregoire  v.  Biddle, 
supra,  177  F.  2d  at  581). 
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courts  have  done  is  to  examine  and  analyze  the  func- 
tion  and  duty  of  the  office,  and  if  the  function  calls 
for  the  incumbent's  exercise  of  judgment  or  discre- 
tion, the  principle  is  held  to  apply  even  though  the 
official  is  at  what  appellant  would  here  characterize 
as  the  operational  level.  The  distinction  these  cases 
draw  is  between  discretionary  and  ministerial  con- 
duct, and  not  between  operational  and  nonoperational 
level  conduct.  The  emphasis  is  on  the  function  being 
performed,  and  that  is  held  controlling,  not  the  level 
at  which  it  is  performed. 

The  same  is  true  in  suits  against  states  and  mu- 
nicipalities, as  distinguished  from  suits  against  the 
officials  personally:  local  governments  are  held  im- 
mune from  suit  for  negligence  in  connection  with 
discretionary  functions  such  as  fire-fighting,^*  health 
and  safety  measures,'"  or  traffic  control,^  or  in  other 
matters  relating  to  the  protection  of  life  or  property," 
even  though  the  negligence  was  by  so-called  opera- 
tional level  officials. 


^*  Rhodes  v.  Kansas  City,  167  Kan.  719;  Fisher  v.  City  of 
Boston,  104  Mass.  87. 

"  Mead  v.  City  of  New  Haven,  40  Conn.  72 ;  Young  v.  State 
of  New  York,  278  App.  Div.  997,  105  N.  Y.  S.  2d  657,  aff'd,  304 
N.  Y.  677,  107  N.  E.  2d  594. 

^<^Ferner  v.  City  of  White  Plains,  262  xlpp.  Div.  94,  28 
N.  Y.  S.  2d  218. 

^'E.  g.  3lunrdn  v.  Wilson  Line,  270  App.  Div.  372,  59 
N.  Y.  S.  2d  750,  aff'd  296  N.  Y.  845  (negligence  in  controlling  a 
crowd) ;  Schuster  v.  City  of  Neio  York,  121  N.  Y.  S.  2d  735, 
aff'd,  286  App.  Div.  389,  143  N.  Y.  S.  2d  778  (failure  to  provide 
protection  to  an  individual  after  notice  of  threats  upon  his  life)  ; 
Brogan  v.  Philadelphia,  346  Pa.  208,  29  A.  2d  671  (failure  to 
protect  a  traveller  from  dangerous  conduct  of  others  on  a  high- 
way) ;  Savage  v.  D.  of  C .,  52  A.  2d  120   (D.  C.  Mun.  App.) 
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The  question  of  whether  an  official  is  at  an  opera- 
tional level  as  opposed  to  a  planning  level  is  of  signifi- 
cance, it  would  seem,  only  as  a  guide  in  applying  the 
other  line  of  cases  we  have  discussed,  that  is,  those 
dealing  with  negligence  in  the  plan  or  design  of  public 
works.  If  the  negligence  can  be  traced  to  the  design 
or  plan  of  the  works,  there  is  no  liability,  for  the  plan- 
ning of  public  works  requires  the  exercise  of  judgment 
and  discretion  involving  factors  relating  to  the  public 
interest.  If,  on  the  other  hand,  the  negligence  occurs 
in  the  mechanical  execution  of  the  plan,  there  may  be 
liability.  Cf .  Johnston  v.  District  of  Colwmhia,  supra. 
But  the  reason  is  that  the  operational  level  function 
of  executing  the  plan  normally  does  not  require  such 
an  exercise  of  judgment;  it  is  a  function  which  is 
ministerial  in  character,  and  the  courts  so  hold  (see 
cases  cited  at  90  ALR  1512-3). 

There  can  be  situations,  however,  in  which  an  oper- 
ational-level employee  may  be  vested  with  discretion, 
too,  even  where  public  works  are  involved.    And,  if 


(pohce  broke  into  and  took  possession  of  plaintiff's  house  and 
belongings)  ;  Giordano  v.  City  of  Ashury  Park^  91  F.  2d  455 
(C.  A.  3),  certiorari  denied,  302  U.  S.  745,  799  (false  arrest); 
Borough  of  Nornstown  v.  Fitzpatriok^  94  Pa.  121  (failure  to 
halt  firing  of  a  cannon  in  street) ;  CRourke  v.  Sioux  Falls,  4 
S.  D.  47,  54  N.  W.  1044,  19  LRA  789  (same)  ;  Troioer  v.  City  of 
Louisiana,  198  Mo.  App.  352,  200  S.  W.  763  (same)  ;  City  of 
New  Orleans  v.  Ahhagnato,  62  Fed.  240  (C.  A.  5)  (failure  to 
prevent  a  lynching)  ;  The  Nez  Perce  Tnhe  of  Indians  v.  United 
States,  95  C.  Cls.  1,  9-11,  cert.  den.  316  U.  S.  686  (failure  to 
prevent  removal  of  gold  from  tribal  land)  ;  Turner  v.  United 
States,  51  C.  Cls.  125,  153,  aff'd,  248  U.  S.  354  (failure  to  pre- 
vent destruction  of  property)  ;  cf.  Louisiana  v.  Mayor  of  Neio 
Orleans,  109  U.  S.  285,  291. 
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that  is  the  situation,  there  can  be  no  liability  for  the 
negligent  exercise  of  discretion.  Thus,  the  overall 
plan  of  a  public  project  may  be  silent  as  to  the  design 
of  some  particular  aspect  of  the  project  and  broad 
discretion  may  be  delegated  to  a  subordinate  official, 
say  the  supervising  engineer  on  the  scene,  to  work  out 
and  adopt  the  plan  of  this  particular  phase  of  the 
work.  Where  that  occurs  the  operational-level  em- 
ployee is,  to  the  extent  that  he  creates  the  plan  him- 
self, on  a  planning  level.  Similarly  there  may  be  situ- 
ations during  the  execution  of  a  public  project  involv- 
ing an  exercise  of  discretion  which  has  no  direct  rela- 
tionship to  the  physical  plan  of  the  project  itself. 
For  example,  an  official  on  the  site  of  construction  in- 
volving a  secret  installation  may  be  vested  with 
power  to  prohibit  travelers  from  entering  a  particular 
area  or  from  using  a  road  from  which  the  secret  work 
can  be  observed  while  the  work  is  going  on.  Invoking 
such  a  prohibition  manifestly  would  be  a  discretionary 
act  and,  in  legal  principle,  more  appropriately  would 
fall  under  the  second  line  of  cases  discussed  above 
(pp.  28-31),  rather  than  the  first  (p.  28). 

This,  we  think,  suggests  one  of  the  inadequacies  of 
the  use  of  the  term  "operational  level  conduct"  as  an 
all-inclusive  test  for  application  of  the  discretionary 
function  principle.  The  true  test  of  immune  discre- 
tion is  the  nature  of  the  official's  duty,  not  the 
level  or  echelon  of  his  office.  If  it  is  his  duty  to  exer- 
cise judgment  and  discretion,  and  his  function  is  not, 
in  the  traditional  sense,  a  ministerial  one,  he  is  not 
answerable  in  damages  for  a  mistake  of  judgment. 
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The  cases  referred  to  in  fn.  22,  at  pp.  28-29  above, 
demonstrate  this.     See  also,  infra,  pp.  52-57. 

2.  The  Tort  Claims  Act  cases 

The  cases  decided  prior  to  enactment  of  the  Tort 
Claims  Act  demonstrate  plainly  that  the  words  "dis- 
cretionary function"  constitute  a  long  familiar  for- 
mula in  the  jurisprudence  holding  governing  bodies, 
and  their  employees,  free  from  liability  for  mistakes 
in  judgment  in  connection  with  their  public  duties. 
This  basic  principle,  firmly  settled  at  common  law,  was 
carried  into  the  Tort  Claims  Act  through  the  discre- 
tionary function  exception.  Giving  the  words  of  that 
exception  their  traditional  meaning,  as  Congress  in- 
tended and  as  the  courts  have  held  {supra,  p.  26), 
indicates  that  the  United  States  cannot  be  held  liable 
(1)  where  the  individual  official  or  employee  is  him- 
self immune  from  liability,  because  of  the  perform- 
ance of  a  discretionary  act,  (2)  where  an  injunction 
or  mandamus  to  compel  performance  of  the  act  in 
question  would  be  refused  on  the  ground  that  the 
function  involves  judgment  or  discretion,  or  (3)  where 
a  city  or  state  would  not  incur  liability  because  the 
particular  function  is  regarded  as  discretionary.^* 


2®  While  the  Indian  Towing  decision,  350  U.  S.  61,  65,  rejected 
the  idea  that  the  Tort  Claims  Act  incorporates  the  governmental 
V.  proprietary  principles  of  municipal  corporation  law,  that  de- 
cision did  not  deal  with  the  problem  of  discretionary  functions, 
which  of  course  is  a  distinct  matter.  Thus,  Indian  Towing  in  no 
way  suggested  that  municipal  law  cases  holding  a  city  immune 
for  defects  in  the  plan  of  public  works  are  not  applicable  to  the 
United  States  under  the  Act. 
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The  legislative  history  of  the  Act  and  specifically 
of  the  discretionary  function  exception,  which  are 
extensively  reviewed  in  the  Dalehite  decision,  346 
U.  S.  15,  confirms  this  approach.  That  history  re- 
veals an  acute  Congressional  awareness,  and  intention, 
that  certain  areas  of  governmental  conduct  should  not 
be  the  subject  of  govermiiental  liability  under  the  Act, 
even  though  such  conduct  may  result  in  damage  to 
an  individual.  As  to  such  matters,  the  Government 
has  withheld  its  consent  to  be  sued,  and  the  doctrine 
of  sovereign  immunity,  although  it  has  been  greatly 
diminished  by  statute  in  recent  years  and  especially 
through  this  Act,  is  still  an  insurmountable  barrier.^" 
The  legislative  history  establishes  beyond  any  question 
that  Congress  intended  the  exception  to  bar  suit  not 
only  when  the  claim  is  footed  on  an  official's  act  of 
judgment,  but  also  when  the  claim  challenges  "the 
constitutionality  of  legislation,  the  legality  of  regula- 
tions, or  the  propriety  of  a  discretionary  administra- 
tive act  *  *  *.  The  same  holds  true  of  other  ad- 
ministrative action  not  of  a  regulatory  nature,  such 
as  the  expenditure  of  Federal  funds,  the  execution  of 
a  Federal  project  and  the  like"  (346  U.  S.  at  27;  em- 
phasis added). 


^^  Congress  recognized  that  because  of  the  exceptions  and  ex- 
clusions of  the  Tort  Claims  Act  there  would  still  be  occasion  for 
the  private  bill  remedy — in  instances  of  hardship  or  moral  obhga- 
tion  or  in  other  equitable  situations  where  the  terms  of  the  statute 
barred  recovery.  See,  e.  g.,  Hearings  before  a  Subcommittee  of 
the  Committee  on  the  Judiciary,  U.  S.  Sen.,  76th  Cong.,  3d  Sess., 
on  S.  2690,  pp.  34,  38,  39,  52-53 ;  Hearings  before  Subcommittee 
No.  1  of  the  Committee  on  the  Judiciary,  H.  of  Reps.,  76th  Cong., 
3d  Sess.  on  H.  R.  7236,  pp.  15,  22. 
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The  Dalehite  case  is,  of  course,  the  leading  decision 
on  the  application  of  the  exception.^''  There^  after 
discussing  the  legislative  background  of  the  excep- 
tion, and  after  pointing  out  that  the  words  cover  ''not 
only  agencies  of  government  *  *  *  but  all  employees 
exercising  discretion"  (346  U.  S.  at  33;  emphasis 
added),  and,  further,  that  the  discretion  covered  in- 
cludes ''the  discretion  of  the  executiv^e  or  the  admin- 
istrator to  act  according  to  one's  judgment  of  the  best 
course"  (346  U.  S.  at  34),  the  Supreme  Court  stated 
that  "it  is  unnecessary  to  define,  apart  from  this  case, 
precisely  where  discretion  ends"  (346  U.  S.  at  35). 
"It  is  enough  to  hold,"  the  Court  said  (pp.  35-36), 
that — 

the  "discretionary  function  or  duty"  that  can- 
not form  a  basis  for  suit  under  the  Tort  Claims 
Act  includes  7nore  than  the  initiation  of  pro- 
grams and  activities.  It  also  includes  determi- 
nations made  by  executives  or  administrators 
in  establishing  plans,  specifications  or  schedules 


^°  Dalehite  was  a  test  case  involving  personal  and  property 
claims  resulting  from  the  disastrous  explosion  at  Texas  City, 
Tex.,  of  fertilizer  grade  ammonium  nitrate  (FGAN).  The 
FGAN  had  been  produced  for  the  United  States  pursuant  to 
a  program  designed  to  increase  the  food  supply  of  devastated 
areas  in  occupied  enemy  countries  following  World  War  II. 
The  United  States  undertook  the  program  to  meet  its  obliga- 
tion as  an  occupying  power  and  to  dispel  the  dangers  of  in- 
ternal unrest.  846  U.  S.  at  17,  19.  The  district  court  made 
findings  of  negligence,  first,  with  regard  to  the  manufacture, 
bagging,  and  shipment  of  a  dangerous  product,  i.  e.,  the  FGAN 
(346  U.  S.  at  23,  37-42,  46-47),  and  second,  with  regard  to 
the  conduct  of  the  Coast  Guard  in  policing  the  shipboard  load- 
ing of  the  dangerous  substance  and  in  fighting  the  fire  which 
later  developed  (346  U.  S.  at  23-24,  42-43). 


37 

of  operations.  Where  there  is  room  for  policy 
judgment  and  decision  there  is  discretion.  It 
necessarily  follows  that  acts  of  subordinates 
in  carrying  out  the  operations  of  government 
in  accordance  with  official  directions  cannot  be 
actionable.  If  it  were  not  so,  the  ])rotection  of 
§  2680  (a)  would  fail  at  the  time  it  would  be 
needed,  that  is,  when  a  subordinate  performs 
or  fails  to  perform  a  causal  step,  each  action 
or  nonaction  being  directed  by  the  superior, 
exercising,  perhaps  abusing,  discretion.  [Em- 
phasis added.] 

Applying  this  definition  to  the  issues  before  it,  the 
Supreme  Court  concluded  that  each  of  the  follow- 
ing governmental  decisions  challenged  by  the  plain- 
tiffs in  that  case  were  discretionary:  (1)  the  cabinet 
level  decision  to  institute  the  fertilizer  (FGAN)  ex- 
port program  (346  U.  S.  at  37)  ;  (2)  the  decision  as 
to  whether  further  experimentation  with  FGAN  was 
needed  to  determine  the  possibility  of  its  explosion 
under  conditions  likely  to  be  encountered  in  shipping 
{id.  at  37-38) ;  (3)  the  drafting  of  the  basic  "Plan" 
of  manufacture  of  the  FGAN  {id.  at  38-42) ;  and 
(4)  the  failure  of  the  Coast  Guard  to  regulate  and 
police  the  storage  or  loading  of  the  FGAN  in  some 
different  fashion  {id.  at  42-43).'^ 


^^  The  close  parallel  with  the  present  case  should  be  noted  in 
passing.  The  decision  in  Dalehite  to  institute  the  FGAN  pro- 
gram is  analogous  to  the  decision  in  this  case  to  institute  the 
atomic  test  series;  the  drafting  of  the  plan  to  manufacture  the 
FGAN  in  Dalehite  is  analogous  to  the  plan,  in  this  case,  for 
the  conduct  of  the  tests;  and  the  decision  in  Dalehite  against 
further  experimentation  with  FGAN  is  directly  analogous  to 
the  decision  in  the  present  case  against  using  one  of  the  eight 
microbaragraphs  to  record  the  pressures  of  the  preliminary  high 
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In  its  application  of  the  discretionary  function 
exception  the  Dalehite  opinion  certainly  did  not  re- 
ject, but  on  the  contrary,  expressly  adhered  to  the 
historical  meaning  of  the  phrase  as  developed  in  the 
non-Tort  Act  cases.  Clearly,  insofar  as  the  decision 
denied  liability  for  asserted  defects  in  the  basic  plan, 
it  was  consistent  with  the  public  works  cases  discussed 
above.  Plainly,  insofar  as  it  denied  liability  for 
allegedly  wrongful  decisions  by  officials  vested  with 
discretionary  duties,  it  was  consistent  with  the  second 
line  of  cases  we  discussed  above.  And,  manifestly, 
insofar  as  it  denied  liability  for  alleged  wrongful  acts 
in  regulating  and  policing  the  storage,  and  in  fire- 
fighting,  traditional  principles  were  being  applied. 
The  short  of  it  is  that  the  Dalehite  interpretation  and 
application  of  the  discretionary  function  language 
fully  adopts,  rather  than  delimits  or  departs  from, 
the  settled  meaning  of  the  words  as  developed  in  the 
non-Tort  Act  cases.^^ 


explosive  shots  in   the  sparsely  populated  area  of  appellant's 
ranch. 

^^  Even  the  dissent  was  in  basic  agi-eement  as  to  the  prin- 
ciples involved;  the  disagreement  was  principally  in  their 
application  to  the  facts.  The  dissent  would  have  imposed 
liability  under  the  rule  that  while  a  governing  body  "may  not 
be  held  for  its  decision  to  undertake  a  project,  it  is  liable  for 
negligent  execution"  (346  U.  S.  59)  ;  the  dissent  argued  that,  in 
shipping  a  dangerous  article,  the  Government,  like  a  private 
manufacturer,  was  obligated  to  ascertain  its  dangerous  pro- 
pensities and  to  give  warning  of  the  dangers,  and  that  having 
failed  to  do  so,  it  executed  that  phase  of  the  project  negligently 
{id.,  53,  55-6).  The  dissent  rejected  the  argument,  which  really 
underlies  afpellant^s  contention  here,  that  application  of  the 
exception  should  be  governed  "not  by  whether  an  act  was  dis- 
cretionary but  by  who  exercised  the  discretion"  (346  U.  S.  at 
58,  fn.  12) .    Moreover,  the  dissent  fully  accepted  the  view  that, 


There  has  been  no  decision  by  the  Supreme  Court 
since  DaleJiite  which  has,  in  any  way,  modified  these 
views  as  to  the  nature  or  scope  of  the  discretionary 
function  exception.  Indian  Towing  Co.  v.  United 
States,  350  U.  S.  61,  involving  the  negligent  operation 
of  a  lighthouse,  did  not  as  the  Court  itself  noted  (350 
U.  S.  at  64),  relate  to  this  aspect  of  §  2680  (a),  but 
instead  dealt  with  the  interpretation  of  §  2674  of  the 
Act.''  United  States  v.  Union  Trust  Co.,  350  U.  S. 
907,  involving  the  negligent  operation  of  an  airport 
control  tower,  summarily  af&rmed  the  decision  below 
(221  F.  2d  62)  on  the  authority  of  Indian  Towing.''' 


"The  exception  clause  of  the  Tort  Claims  Act  protects  the  pub- 
lic treasury  where  the  common  law  would  protect  the  purse  of 
the  acting  public  official"  (id.,  p.  60),  citing  such  cases  as 
Gregoire  v.  Biddle  and  Spalding  v.  Vilas,  the  doctrine  of  which 
we  have  discussed  above,  pp.  28-31. 

^^  Indian  Towing  was  a  claim  based  upon  alleged  negligence 
of  the  Coast  Guard  in  failing  to  keep  the  light  burning  in  a 
lighthouse.  Moving  to  dismiss  the  complaint,  the  Government 
argued  that  its  liability  under  the  Tort  Claims  Act  was  limited 
to  that  of  "a  private  individual  under  like  circumstances" 
(§  2674),  that  there  could  be  no  liability  of  a  private  individual 
in  like  circumstances  because  the  operation  of  lighthouses  has 
always  been,  since  the  beginning  of  our  country,  an  exclusively 
and  uniquely  governmental  activity,  just  as  is  the  maintenance 
of  the  army.  Dividin*;  .5  to  4,  the  Supreme  Court  rejected  that 
argument,  and  held  the  Government  liable  on  the  theory  that 
one  who  undertakes  to  warn  another  of  danger  and  thereby 
induces  reliance  must  perform  his  Good  Samaritan  task  care- 
fully. Insofar  as  Balehite  dealt  with  §  2674  (see  346  U.  S.  at 
42-44),  it  was  said  to  be  distinguishable.    350  U.  S.  at  69. 

^*  In  Union  Tmist.,  the  Government  argued  similarly  that  the 
operation  of  airport  control  towers  to  warn  and  regulate  inter- 
state air  commerce  was  a  uniquely  governmental  activity,  with- 
out private  counterpart,  hence  that  the  claim  failed  to  meet  the 
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Insofar  as  these  two  cases  refer  to  the  operational- 
level-plamiiiig-level  dichotomy,  we  discuss  them  fur- 
ther below,  pp.  52-57.  In  Hatahley  v.  United  States, 
351  U.  S.  173,  181,  involving  the  destruction  of  Navajo 
Indian  horses  by  federal  employees,  the  Supreme 
Court  stated  that,  *'We  are  not  here  concerned  with 
any  problem  of  a  'discretionary  function'  under  the 
Act,  [for  which]  see  Dalehite  v.  United  States/' 

The  lower  courts,  on  the  other  hand,  both  before 
and  since  Dalehite  have  applied  the  exception  gen- 
erally in  accordance  with  the  principles  stated  in 
the  Dalehite  decision.  A  brief  description  of  some 
of  these  cases  will  serve  to  illustrate  the  types  of 
claim  under  the  Act  which  have  been  held  barred  by 
the  exception.  We  have  set  out  these  cases  in  the 
margin  below.^^    It  will  be  observed  that  these  cases 


analogous  private  liability  test  of  §  2674.  The  Court  of  Ap- 
peals found  comparable  private  activity  in  privately  operated 
towers  (221  F.  2d  at  74).  In  affirming  per  cmicmi  on  the 
authority  of  Indian  Towing  (without  arguments  or  briefs  on 
the  merits),  the  Supreme  Court  made  no  mention  of  the  dis- 
cretionary function  exception  aspect  of  that  case, 

^'  First  we  mention  illustrative  cases  which  may  be  analogized 
to  the  non-Tort  Act  public  works  cases,  and,  as  to  those,  of 
particular  interest  in  the  light  of  the  facts  in  the  present  suit 
are  a  group  of  decisions  which  were  briefly  explained  and 
approved  in  the  Dalehite  opinion  itself  (346  U.  S.  at  pp.  36-37, 
fn.  32).  These  include  Boyce  v.  United  States^  93  F.  Supp. 
866  (S.  D.  la.),  where,  in  the  words  of  the  Supreme  Court 
(346  U.  S.  at  36-37),  the  plaintiff  "charged  that  he  had  suf- 
fered damage  by  virtue  of  certain  governmentally-conducted 
blasting  operations.  The  United  States,  by  way  of  affirmative 
defense,  showed  that  the  blasting  had  been  conducted  pursuant 
to  detailed  plans  and  specifications  drav^ai  by  the  Chief  of 
Engineers  who,  in  turn,  had  been  specifically  delegated  'dis- 
cretion of  the  broadest  character'  to  draft  a  plan  for  deepen- 
ing the  Mississippi  River  channel.    The  exception  was  applied." 
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fall  broadly  within  the  two  categories  of  non-Tort  Act 
cases  we  have  discussed  above  {supra,  pp.  26  et  seq.), 
i.  e.,  cases  involving  public  works  and  cases  involving 
official  conduct,  not  ministerial  in  character,  where 
it  is  the  duty  of  the  officer  to  exercise  his  judgment. 


In  Olson  V.  United  States,  93  F.  Supp.  150  (D.  C.  N.  D.), 
plaintiff's  livestock  were  lost  when  the  flood  gates  of  a  dam 
were  opened;  the  exception  was  held  applicable,  and  the 
Supreme  Court  (346  U.  S.  at  37)  approvingly  noted  the  hold- 
ing below  that  '■''when  flood  waters  are  to  be  released  and  how 
much  water  is  to  be  released  certainly  calls  for  the  exercise  of 
judgment"  (empliasis  in  original).  Similarly,  a  claim  based 
upon  the  release  of  flood  waters  at  Bonneville  Dam  was  held 
barred  by  the  exception  in  Lamterhach  v.  United  States,  95  F. 
Supp.  479  (W.  D.  Wash.).  See  also,  Coates  v.  United  States, 
181  F.  2d  861  (C.  A.  8)  (§2680  bars  claim  for  damages 
resulting  from  negligently  changing  the  course  of  a  river)  ; 
North  V.  United  States,  94  F.  Supp.  824  (D.  Utah)  (§2680  bars 
claim  for  damages  resulting  from  a  government  dam  raising 
the  level  of  ground  water)  ;  Toledo  v.  United  States,  95  F. 
Supp.  838  (D.  P.  R.)  (§  2680  bars  a  claim  based  upon  the  fall- 
ins:  of  a  rotted  tree  maintained  for  experimental  purposes). 

Other  typical  Tort  Act  cases  roughly  within  the  public  works 
or  public  project  category  are  Sickman  v.  United  States,  184  F, 
2d  616  (C.  A.  7),  certiorari  denied,  341  U.  S.  939,  where  the 
exception  was  held  applicable  to  a  claim  based  upon  depreda- 
tions by  migratory  waterfowl  permitted  to  congregate  in  vast 
numbers  in  a  sanctuary  maintained  under  authority  of  the 
Migratory  Bird  Treaty  Act,  15  U.  S.  C.  703;  Hams  v.  United 
States,  205  F.  2d  765  (C.  A.  10),  where  the  decision  of  the  Fish 
and  Wildlife  Service  and  of  the  Corps  of  Engineers  to  destroy 
a  willow  growth  on  Government  lands  by  the  use  of  a  herbicide 
sprayed  from  an  airplane  was  held  to  involve  a  discretionary 
function ;  and,  in  United  States  v.  Ure,  225  F.  2d  709,  711  (C.  A. 
9),  this  Court  held  the  exception  applicable  to  the  decision  as 
to  how  to  construct  a  canal. 

Cases  illustrating  the  other  category,  that  is,  the  situation  in 
which  it  was  the  duty  of  the  official  to  exercise  his  judgment  in 
performing  the  functions  of  his  office,  include  Denny  v.  United 
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B.  Appellant's  claim  arises  out  of  the  performance  of  discretionary 
functions  and  duties 

Under  either  aspect  of  the  rule  discussed  above,  the 
discretionary  function  principle  bars  recovery  in  this 
case.  Appellant's  claim  is  based  upon  damage  al- 
legedly caused  by  blast  waves  resulting  from  the  deto- 
nations of  atomic  devices.  While  appellant  does  not 
challenge,  as  indeed  it  cannot,  that  the  decision  initia- 
ting the  nuclear  test  program,  and  that  the  decision 


States,  171  F.  2d  365  (C.  A.  5),  certiorari  denied,  337  U.  S.  919, 
where  a  claim  based  upon  the  failure  of  the  Army  to  furnish 
medical  and  hospital  services  to  a  soldier's  wife  was  rejected  on 
the  ground  that  the  pertinent  statute  (10  U.  S.  C.  96)  and  regu- 
lation provided  for  such  services  "whenever  practicable"; 
Choumos  V.  United  States,  193  F.  2d  321  (C.  A.  10),  certiorari 
denied,  343  U.  S.  977,  where  the  Government  was  held  not  liable 
for  the  action  of  a  range  manager  in  denying  a  grazing  permit 
for  public  lands;  Matveychiik  v.  United  States,  195  F.  2d  613 
(C.  A.  2),  certiorari  denied,  344  U.  S.  845,  where  the  exception 
was  help  applicable  to  a  suit  for  losses  resulting  from  an  Office 
of  Price  Administration  denial  of  a  rent  increase;  Schmidt  v. 
United  States,  198  F.  2d  32  (C.  A.  7),  certiorari  denied,  344 
IT.  S.  896,  which  rejected  liability  for  damages  caused  by  the 
allegedly  improper  conduct  of  a  Securities  and  Exchange  Com- 
mission investigation;  Smart  v.  United  States,  207  F.  2d  841 
(C.  A.  10),  where  the  determination  of  hospital  authorities,  in 
accordance  with  Veterans  Administration  regulations,  to  release 
an  incompetent  mental  patient  for  a  trial  visit  was  characterized 
as  the  exercise  of  discretion ;  Goodwill  Industries  of  El  Paso  v. 
United  States,  218  F.  2d  270  (C.  A.  5),  denying  liability  for  the 
failure  of  Federal  employees  to  prevent  a  theft  by  not  properly 
supervising  migratory  Mexican  workers  at  a  reception  camp 
under  the  Migrant  Labor  Agreement;  Morton  v.  United  States^ 
228  F.  2d  431  (C.  A.  D.  C),  where  the  discretionary  function 
exception  was  held  applicable  to  the  determination  of  Federal 
officials  that  a  prisoner  should  be  transferred  from  the  District 
of  Cohmibia  jail  to  the  United  States  Medical  Center  in 
Missouri. 
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selecting  the  Nevada  Proving  Grounds  as  the  site  of 
the  tests,  were  discretionary  acts,  appellant  argues  that 
there  was  negligence  in  the  manner  in  which  the  tests 
were  conducted.  Specifically,  appellant  argues  negli- 
gence in  firing  the  shots  without  determining  "if  the 
existing  weather  conditions  'were,  in  fact,  acceptable'  " 
(App.  Br.  12),  and,  particularizing  further,  appellant 
contends  Dr.  Cox  (who  did  not  make  the  final  decision 
as  to  whether  to  fire  the  shots)  was  negligent  in  plac- 
ing the  eight  available  microbaragraphs  in  the  direc- 
tion of  the  more  populated  areas  and  cities,  rather 
than  to  the  north  near  its  ranch  (App.  Br.  12,  23).^ 

1.  There  was  no  deviation  from  the  approved  plan 

While  conceding  that  when  the  Government,  '*at 
planning  level,  determines  programs,  plans,  speci- 
fications or  schedules  of  operations,  it  is  exercising 
immune  discretion  and  any  activity  pursuant  to  such 
plan  does  not  give  liability  under  the  Act"  (App.  Br. 
21),  appellant  argues  that  Dr.  Cox  "deviated  from  the 
direction  and  plan  at  planning  level"  (App.  Br.  23). 
But  the  record  does  not  establish  any  such  deviation. 
On  the  contrary,  the  record  plainly  establishes  that 
the  detailed  procedures  of  conducting  the  tests,  in- 
<'luding  all  preliminary  functions,  had  been  worked 
out  in  advance  and  had  been  approved  and  adopted  by 
the  highest  executive  authority.    Viewed  as  a  whole, 


^•'Althouo-h  appellant  describes  Dr.  Cox's  primary  job  as  test- 
ing and  calculating  "weather  conditions"  (App.  Br.  22-23),  the 
fact  is  that  his  function  was  to  predict,  on  the  basis  of  weather 
forecasts  and  other  data,  what  the  blast  pressures  might  be  at 
great  distances  (R.  249). 
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the  approval  of  the  test  series  and  of  all  its  compli- 
cated preliminary  preparations,  was  the  equivalent 
of  the  adoption  of  a  plan  for  a  public  works  and  was 
equally  discretionary.  It  was  the  very  kind  of  ''au- 
thorized activity"  or  "federal  project"  {Balehite,  346 
U.  S.  at  29,  27)  which  Congress  had  in  mind  as  being 
covered  by  the  exception. 

Apart  from  its  bald  assertion,  appellant  has  failed 
to  show  that  there  was  any  departure  from  the  ap- 
proved plan.  In  that  connection  it  should  be  borne  in 
mind  that  the  evidence  must  be  viewed  "in  the  light 
most  favorable  to  the  prevailing  party,  the  burden 
being  on  the  unsuccessful  party  to  show  that  the 
evidence  compelled  a  finding  in  his  favor"  {Anderson 
V.  Federal  Cartridge  Corp.,  156  F.  2d  681,  684  (C.  A. 
8),  emphasis  added;  cf.  Glens  Falls  Inde^miity  Co.  v. 
United  States,  229  F.  2d  370,  373  (C.  A.  9)).  Here, 
the  program  for  the  1951  atomic  experiments,  which 
was  approved  by  top  officials,  set  forth  all  of  the  sig- 
nificant elements  with  reference  to  the  conduct  of  the 
experiments.  The  determination  at  the  highest  level 
was  not  merely  a  decision  that  atomic  devices  should 
be  fired  in  Nevada,  but  embraced  such  factors  as  the 
number  of  nuclear  devices  to  be  detonated,  the  ap- 
proximate dates  of  the  detonations,  the  amount  of 
fissionable  material  to  be  used,  the  yield  (in  terms  of 
energy)  to  be  produced,  etc.  Supra,  pp.  6-11.  These 
factors,  plus  the  knowledge  accumulated  from  past 
experience  that,  although  no  serious  hazard  was  in- 
volved (R.  214),  some  minor  damage  might  occur 
beyond  the  test  site,  where  carefully  weighed  and  con- 
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sidered  by  our  country's  foremost  nuclear  experts, 
and,  with  their  views  and  recommendations  in  mind, 
the  program  was  authorized  and  approved  by  the 
Atomic  Energy  Commission,  by  special  committees 
established  by  Congress  for  just  that  purpose,  by  top 
military  officials,  by  the  Secretaries  of  State  and  De- 
fense, by  the  National  Security  Council,  and  by  the 
President  himself  {supra,  pp.  6-11). 

After  the  detailed  program  and  schedule  received 
these  approvals,  the  Test  Organization,  which  had  the 
responsibility  of  conducting  the  tests  and  which  was 
headed  by  Carrol  L.  Tyler  as  Test  Manager,  prepared 
an  even  more  particularized  proposal  setting  forth 
precisely  the  mamier  in  which  the  tests  would  be  con- 
ducted, with  due  regard  to  the  safety  criteria  which 
had  been  set  up,  indicating  the  technical  procedures 
to  be  followed,  fixing  the  exact  dates  and  times  of  the 
detonations,  and  specifying  a  set  of  experiments  which 
would  be  done  on  the  detonations  (R.  177).  This 
particularized  proposal,  too,  was  submitted  to  the 
Atomic  Energy  Commission,  and  only  after  its  ap- 
proval could  the  Test  Organization  proceed  to  exe- 
cute them  (ibid.). 

With  this  last  approval  obtained,  the  approved  de- 
tails were  then  passed  on  to  various  components  of 
the  Test  Organization.  A  memorandum  of  directions 
and  instructions  was  issued  which  outlmed  the  admin- 
istrative method  to  be  followed,  specified  the  commun- 
ications channels,  fixed  the  sequence  of  firing  the  test 
devices,  established  the  date  and  time  of  firing,  "out- 
lined the  specific  procedures  for  firing  each  shot  and 
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p7'ovided  a  detailed  schedule  of  functions  to  he  per- 
formed during  specified  periods  prior  to,  and  follow- 
ing each  shot"  (R.  233).  The  preliminary  high  explo- 
sive shots,  supervised  and  recorded  by  Dr.  Cox,  upon 
which  appellant  bases  its  claim  of  negligence,  cer- 
tainly must  have  been  included  in  the  functions 
planned  to  be  performed  prior  to  each  shot.  The  plac- 
ing of  the  microbaragraphs  and  other  equipment  at 
different  spots  many  miles  from  the  test  site,  the  as- 
signment and  transportation  of  personnel  to  these  dis- 
tant locations  to  operate  and  read  these  instruments,, 
the  establishment  of  communication  channels  they 
used  to  rush  the  readings  back  to  the  test  site,  and  the 
numerous  related  problems  comiected  with  Dr.  Cox's 
work — which  was  but  one  phase  of  the  entire  opera- 
tion preliminary  to  firing  the  atomic  shots — obviously 
had  to  be  planned  and  set  up  in  advance  and  necessar- 
ily were  included  within  the  ''specific  procedures  for 
firing  each  shot"  and  the  "detailed  schedule  of  func- 
tions to  be  performed  during  specified  periods  prior 
to"  each  shot  (R.  233,  300-301).  Not  only  does  the 
record  fail  to  show  any  deviation  from  the  procedures 
and  preliminary  experiments  which  were  detailed  in 
advance,  but  the  court  below  specifically  noted  in  his 
findings  of  fact  that  the  Test  Manager — to  whom  the 
Atomic  Energy  Commission  had  delegated  the  over- 
all authority  to  conduct  the  tests  (R.  26) — as  well  as 
his  board  of  experts  were  fully  informed  as  to  the 
location  of  the  microbaragraphs  (R.  28). 

Thus  it  is  clear  that  the  case  falls  squarely  within 
the  confines  of  the  Dalehite  decision.     As  in  that  case^ 
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the  entire  program — the  j^lan,  specifications  and 
schedule  of  operations — were  approved  at  the  highest 
level,  and  those  who  carried  out  the  program  adhered 
to  its  mandate.  ^^It  necessarily  follows  that  acts  of 
subordinates  [if  Dr.  Cox  can  be  viewed  as  a  subor- 
dinate] in  carrying  out  the  operations  of  government 
in  accordance  with  official  directions  cannot  be  action- 
able" (346  U.  S.  at  36). 

2.  The  decisions  of  the  Test  Manager  and  of  Dr.  Cox,  on  which  appellant's 
claim  is  based,  were  made  in  the  exercise  of  immune  discretion 

Even  if  it  be  assumed,  contrary  to  the  evidence, 
that  the  precise  procedures  used  in  the  preliminary 
tests  were  not  specified  in  the  approved  plan,  appel- 
lant's claim  must  fail  for  there  can  be  little  question 
that  the  acts  upon  which  the  claim  is  based  were  per- 
formed m  the  exercise  of  immune  discretion  (see 
supra,  pp.  28  et  seq.). 

a.  In  arguing  that  there  was  negligence  in  firing 
the  atomic  shots  without  determining  if  weather  con- 
ditions were  acceptable  (App.  Br.  12),  appellant  is 
really  attacking  the  decision  and  judgment  of  the 
Test  Manager.  For  the  duty  of  deciding  that  weather 
conditions  were  optimal  for  2:)ublic  safety  was  not  the 
duty  of  Dr.  Cox;  that  decision  had  to  be,  and  was, 
made  by  the  Test  Manager  in  the  exercise  of  his 
judgment.  The  Test  Manager  alone  had  the  authority 
and  the  responsibility  of  making  that  determination. 
The  record  and  the  findings  of  the  court  below  permit 
no  other  conclusion  (R.  26,  28,  181,  294)  and  even 
appellant  concedes  that  there  was  discretion  to  delay 
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the  firing  if  it  was  decided  that  weather  and  atmos- 
pheric conditions  were  not  suitable  (App.  Br.  7)." 

The  Atomic  Energy  Commission  delegated  to  the 
Test  Managei" — the  official  directing  the  entire  opera- 
tion— the  duty  of  fixing  the  precise  moment  when 
each  shot  was  to  be  fired  based  on  his  judgment  that 
weather  conditions  were  most  adaptable  in  the  cir- 
cumstances. It  assigned  to  him  a  panel  of  the  coun- 
try's foremost  scientists,  including  Dr.  Cox,  to  super- 
vise the  gathering  and  the  evaluation  of  the  varied 
mass  of  scientific  data  which  he  needed  to  make  that 
determination,  but  their  function  was  primarily  an 
advisory  one.    In  making  the  decision,  the  Test  Man- 


^"  Appellant's  assertion  that  the  disci-etionary  authority  of 
the  Test  Manager  "was  no  greater  tlian  that  of  an  Annv  truck 
driver"  (App.  Br.  22)  is  little  short  of  grotesque.  And  the 
assertion  (ibid.)  that  General  Fields  so  testified  is  not  true; 
indeed,  his  testimony  was  quite  the  reverse.  "While  General 
Fields  testified  that  the  Test  Manager  had  no  authority  to 
deviate  from  the  plan  approved  by  the  President  and  AEC, 
he  went  on  to  say :  "I  don't  consider  myself  competent  to  say 
that  the  Test  Manager  is  or  is  not  analogous  legally  to  an 
Army  truck  driver  although  /  have  never  considered  thut  the 
Test  Manager  could  he  construed  to  he  a  truck  diiver  in  that 
sense"  (E.  236).  His  testimony  was  that  the  Atomic  Energy 
Commission  had  '"vested  in  Tyler  [the  Test  Manager]  over-all 
responsibility  for  the  operation  *  *  *.  Tyler's  responsibilities 
imder  the  above  authority  included,  but  were  not  limited  to: 
the  security  of  the  test  operation:  radiological  safety,  both  oper- 
ational and  public  in  the  local  area:  public  information;  ob- 
taining military  support  and  the  conduct  of  observer  pro- 
gi-ams.  *  *  *  [He  was  also  given]  overriding  operational 
authority  for  the  purpose  of  making  minor  changes  necessitated 
by  operational  conditions"  (R.  232).  It  should  be  noted,  how- 
ever, that  even  an  Army  driver  may.  in  an  unusual  situation, 
be  vested  with  discretionary  authority,  e.  g.^  to  violate  speed 
laws.     Cf.  State  v.  Burton,  n  R.  I.  303,  103  Atl.  962. 
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ager  had  the  benefit  of  their  recommendation,  hut  the 
i  ultimate  decision  and  responsibility  was  his  alone, 
I  As  Dr.  Cox  testified,  "I  advise  the  Test  Manager,  and 
then  it  is  his  decision  as  to  whether  we  go  ahead  and 
j  shoot,  or  wiiether  we  postpone"  (R,  294;  see  also  R. 
181).  That  decision,  as  the  record  plainly  demon- 
strates, was  "the  product  of  an  exercise  of  judgment, 
requiring  consideration  of  a  vast  spectrum  of  fac- 
tors" (cf.  Dalehite,  346  U.  S.  at  40) ;  it  was  the  Test 
Manager's  "judgment  of  the  best  course"  {id.,  at  34). 
It  was  precisely  the  type  of  act  which  traditionally 
has  been  held  to  be  discretionarj^  "Wliere  the  claim 
rests  upon  official  acts  *'in  which  the  exercise  of  either 
judgment  or  discretion  is  required,  the  courts  will  re- 
fuse to  substitute  their  judgment  or  discretion  for  that 
of  the  official  entrusted  by  law  with  its  execution." 
Louisiana  v.  McAdoo,  234  U.  S.  627,  633. 

Not  only  does  the  law  preclude  a  suit  attacking  "the 
judgment  and  discretion  of  an  officer  as  to  the  decision 
of  a  matter  which  the  law  gave  him  the  power  and 
imposed  upon  him  the  duty  to  decide  for  himself" 
(cf.  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S.  316, 
325),  but  it  also  precludes  examination,  at  the  suit  of 
a  private  person,  into  the  factors  which  the  official 
considered  and  weighed  in  reaching  his  decision.  The 
courts  simply  "will  not  entertain  an  inquiry  as  to  the 
extent  of  his  investigation  and  knowledge  of  the  i3oiiits 
decided,  or  as  to  the  methods  by  which  he  reached  his 
determination"  (cf.  DcCamhra  v.  Rogers,  189  U.  S. 
119,  122;  Warm  v.  Ickes,  92  F.  2d  215,  217  (C.  A.  D. 
C.) ).    If  the  rule  were  otherwise,  the  protection  given 
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to  discretionary  acts  would  be  nullified,  for  the  dis- 
cretionary determination  could  then  be  attacked 
indirectly  under  the  guise  of  an  attack  on  those  sub- 
ordinate officials  who  gather  or  furnish  the  informa- 
tion needed  by  the  officer  who  makes  the  discretionary 
decision.  The  short  of  it  is  that  there  can  be  no  in- 
quiry behind  the  discretionary  determination,  whether 
that  inquiry  be  addressed  to  motive  or  to  the  facts  on 
which  the  determination  was  based. 

It  follows,  first,  that  since  the  Atomic  Energy  Com- 
mission delegated  to  the  Test  Manager  the  responsi- 
bility and  duty  of  exercising  his  judgment  as  to  when 
conditions  were  most  suitable  for  firing  the  particular 
shots,  his  determination  in  that  regard  was  an  im- 
mune discretionary  act,  and  second,  that  no  inquiry 
may  be  made  at  the  instance  of  appellant  as  to  what 
factors  the  Test  Manager  considered  in  making  his 
determination,  or  as  to  what  factors  he  ignored,  or  as 
to  what  advice  or  recommendations  he  received  or 
credited,  or  as  to  how  he  reached  his  decision.  Since 
his  was  a  discretionary  act,  no  recovery  would  be  cog- 
nizable under  the  Tort  Claims  Act  even  if  appellant 
had  established  (which  of  course  is  certainly  not  the 
case)  that  the  Test  Manager  had  negligently  ignored 
either  the  pre-shot  data  supplied  by  Dr.  Cox  or  the 
recommendations  of  some  other  member  of  the  panel 
of  exj^erts.  For,  obviously,  the  discretionary  function 
exception  can  come  into  play  only  when  there  is  al- 
leged negligence  in  the  exercise  of  discretion  (Dale- 
Me,346U.  S.  at33). 

The  information  furnished  by  Dr.  Cox,  which  ap- 
pellant argues  was  negligently  gathered,  was  but  one 


51 

of  many  facts  considered  by  the  Test  Manager  in 
reaching  his  decision  that  conditions  were  snitable  for 
firing  the  shots.  Clearly  the  rule  which  prechides  in- 
quiry into  the  facts  considered  by  the  Test  Manager 
in  reaching  his  immune  decision  similarly  precludes 
inquiry  into  whether  those  facts  were  prepared  care- 
fully. Cf.  DeCamhra  v.  Rogers,  supra;  Wann  v. 
Ickes,  supra.  Since  appellant  cannot  inquire  as  to 
what  weight  the  Test  Manager  gave  to  the  data  fur- 
nished by  Dr.  Cox,  no  inquiry  can  be  made  into  the 
nature  of  that  data  and  the  manner  of  its  i)repa ration. 

h.  Nevertheless,  even  if  appellant  is  permitted  to  go 
behind  the  Test  Manager's  determination  that  *'the 
testing  was  taking  place  under  conditions  optimal  for 
public  safety  under  all  the  circumstances"  (R.  28), 
and  if  api^ellant  is  permitted  to  inquire  into  and  to 
attack  the  manner  in  which  Dr.  Cox's  data  was  ob- 
tained, the  discretionary  fimction  exception  still  bars 
recovery  in  this  case.  For,  Dr.  Cox's  role  was  not  a 
ministerial  one  but  in  itself  required  the  exercise  of 
judgment  and  discretion.  As  an  eminent  scientist  in 
the  field  of  blast  effects,  Dr.  Cox  was  a  member  of  the 
panel  of  experts  (R.  180-1) ;  he  was  engaged  in  a  con- 
sultant and  advisory  capacity  (R.  293)  ;  his  fimction 
was  to  advise  the  Test  Manager  with  respect  to  the 
probable  blast  pressures  in  particular  areas  (R. 
293-4).  Clearly,  his  assignment  was  not  a  menial 
one.  The  Test  Organization  was  relying  upon  him 
to  exercise  his  best  judgment  in  predicting  the  prob- 
able pressures  in  the  inhabited  areas. 

As  we  have  already  indicated  (supra,  pp.  45-46), 
the  record  establishes  that  the   details  of  his  pre- 
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atomic-shot  functions  were  submitted  to  and  were  ap- 
proved by  the  Atomic  Energy  Commission.  But  if 
we  ignore  that  fact,  it  is  evident  that  Dr.  Cox  was 
given  discretion  to  conduct  his  tests  in  the  manner  he 
believed  best  suited  to  obtain  the  information  de- 
sired. It  was  because  of  his  special  expertise  in  this 
field  that  he  was  present.  His  work  required  the  use 
of  microbaragraphs,  and  there  were  only  eight  such 
instruments  available  in  the  country.  In  explaining 
the  placing  of  those  instruments  at  different  sites, 
Dr.  Cox  testified,  ''I  needed  to  use  discretion  in  plac- 
ing the  eight  instruments  to  the  best  of  my  ability 
to  give  maximum  protection  to  the  greatest  number 
of  people.  *  *  *  In  each  instance  they  were  [placed] 
in  communities"  (R.  294,  296).  This  of  course  was 
an  exercise  of  judgment,  one  which  involved  con- 
siderations of  peculiar  interest  to  the  public.  It  was 
not  an  exercise  of  judgment  akin  to  that  of  an  Army 
truck  driver  in  maneuvering  his  vehicle  through 
traffic.  Rather,  it  was  an  act  of  judgment,  in  effect 
a  policy  decision,  by  a  public  official  as  to  what  is 
the  "best  course"  (cf.  346  U.  S.  34)  to  assure  maxi- 
mum public  safety  in  view  of  the  limited  facilities 
available.  As  such  it  falls  directly  within  the  exclu- 
sion of  Section  2680  (a). 

C.  Application  of  the  discretionary  function  exception  does  not  depend  on 
the  distinction  between  operational  level  and  planning  level  conduct 

To  avoid  the  reach  of  the  discretionary  function  ex- 
ception, appellant  argues,  first,  that  the  exception  does 
not  apply  to  so-called  operational  level  conduct,  and, 
second,  that  the  duties  of  the  Test  Manager  and  of 
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Dr.  Cox  were  operational  level  duties  (App.  Br.  18- 
24).  We  seriously  question  the  soundness  of  the  first 
proposition,  and  we  believe  that  the  record  controverts 
the  second. 

1.  The  discretionary  function  exception  is  not  limited  only  to  conduct  at  the 

planning  level 

A  few  recent  decisions  have  seized  upon  the  ''opera- 
tional level"  versus  ''planning  level"  dichotomy  as  a 
quick  and  easy  formula  for  solving  the  frequently  dif- 
ficult problem  of  application  of  the  discretionary 
function  exception.^*  These  decisions  drastically  limit 
the  scope  of  the  coverage  of  the  exception,  apparently 
holding  that  discretionary  acts  of  officials  at  the  plan- 
ning level  are  immune  but  discretionary  acts  of  op- 
erational level  officials  are  not.  In  the  words  of  the 
dissenting  Justices  in  Dalehite,  who,  like  the  majority 
in  that  case,  rejected  this  view,  the  application  of  the 
excei^tion  would  be  determined  "not  by  whether  an  act 
was  discretionary  but  by  who  exercised  the  discretion" 
(346  U.  S.  at  58,  fn.  12).  This  standard,  based  solely 
on  the  echelon  of  the  official  rather  than  on  the  discre- 
tionary nature  of  his  conduct,  has  no  justification 
whatever  in  the  language  of  the  Tort  Claims  Act.  It 
has  no  warrant  in  the  legislative  history  of  §  2680  (a). 
It  is  directly  contradicted  by  the  pre-Tort  Claims  Act 
cases  from  which  the  meaning  of  the  discretionary 
function  phrase  is  derived.  Moreover,  far  from  clari- 
fying the  already  difficult  problem  of  application  of 


■•«  See  Fair  v.  United  States,  234  F.  2d  288  (C.  A.  5) ;  Dahhtrom 
V.  United  States,  228  F.  2d  819  (C.  A.  8) ;  United  States  v.  Union 
Tt-uM  Co.,  221  F.  2d  62,  aff'd,  350  TJ.  S.  907. 
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the  exception,  injecting  this  standard  would  in  a  great 
many  cases  compound  that  difficulty  with  additional 
confusion  and  vagueness  because,  necessarily,  it  im- 
mediately creates  the  further  problem  of  setting  up 
criteria  for  determining  what  activity  is  operational 
level  and  what  is  not. 

To  read  §  2680  (a)  with  the  sharp  qualification  this 
standard  imposes  requires  the  insertion  of  words 
which  simply  do  not  appear  there,  and  their  insertion 
is  a  legislative,  not  a  judicial,  function.^  The  plain 
meaning  of  the  section,  as  it  appears  in  the  statute 
without  the  words  appellant  would  interpolate,  indi- 
cates a  Congressional  purpose  to  exclude  claims  based 
upon  discretionary  conduct  without  regard  to  the  level 
of  the  officer  or  agency  involved.  It  was  the  nature  of 
the  act,  not  level  of  the  actor,  which  Congress  was  con- 
cerned about  in  adopting  the  exclusion.  There  is  not 
the  slightest  intimation  in  the  Congressional  Commit- 
tee reports  explaining  §  2680  (a)  that  only  high  level 
policy  planning  was  to  be  immime  (see  the  Commit- 
tees' explanation  set  out  in  Dalehite,  346  U.  S.  29-30 
at  fn.  21). 

We  have  already  shown  that  the  traditional  pre- 
Tort  Claims  Act  discretionary  function  cases,  from 
which  the  words  of  the  exception  derive  their  mean- 


^^  Appellant  would  read  §  2680  (a)  this  way:  "The  provisions 
of  *  *  *  section  1346  (b)  *  *  *  shall  not  apply  to — (a)  Any 
claim  *  *  *  based  upon  the  exercise  or  performance  or  the  failure 
to  exercise  or  perform  a  discretionary  function  or  duty  on  the  part 
of  a  federal  agency  or  an  employee  of  the  Government  [acHiig 
at  a  planning  level],  whether  or  not  the  discretion  involved  be 
abused."  But  Congress  did  not  insert  the  italicized  words  ap- 
pellant reads  into  the  section. 
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ing,  do  not  draw  any  definitive  distinction  between 
discretionary  acts  at  the  planning  level  and  those  at 
the  operational  level  (supra,  pp.  28-34).  We  know, 
also,  that  there  are  many  decisions  under  the  Tort 
Claims  Act  which,  consistent  with  the  plain  meaning 
of  the  exception,  have  held  truly  discretionary  acts 
to  be  within  the  exception  even  if  they  are  at  an  oper- 
ational level.""  On  the  other  hand,  the  cases  which 
appellant  points  to  as  adopting  the  distinction  (fn. 
38,  supra,  p.  53)  make  no  analysis  of  the  problems 
and  offer  no  rationale — based  on  the  language,  pur- 
pose, or  history  of  the  statute — for  reading  the  dis- 
tinction into  the  Act. 

The  most  recent  case,  Fair  v.  United  States,  supra, 
relies  on  the  Supreme  Court  decisions  in  Dalehite, 
Indian  Towing  and  Union  Trust.  We  submit,  how- 
ever, that  a  careful  reading  of  those  three  cases  will 
disclose  that  the  Supreme  Court  actually  has  never 
passed  on  the  point.  In  Dalehite,  the  Supreme  Court 
did  not  limit  the  exception  merely  to  high  level  policy 
judgment  and  deny  it  to  discretionary  acts  at  the  so- 
called  operational  level.     On  the  contrary,  after  hold- 


^^'Thus,  it  would  be  ludicrous  to  say  that  policy-forming 
determinations  were  involved  in  Goodwill  Industries  of  El  Paso 
V.  United  States,  218  F.  2d  270,  272  (C.  A.  5)  involving  the 
failure  of  law  enforcement  officers  to  prevent  a  theft;  or  in 
Chournos  v.  United  States,  193  F.  2d  321  (C.  A.  10),  certiorari 
denied,  343  U.  S.  977,  involving  the  denial  of  a  grazing  permit ; 
or  in  Matveychuk  v.  United  States,  195  F.  2d  613  (C.  A.  2), 
certiorari  denied,  344  U.  S.  845,  involving  an  OP  A  denial  of  a 
rent  increase;  or  in  Denny  v.  United  States,  171  F.  2d  365 
(C.  A.  5),  certiorari  denied,  337  U.  S.  919,  involving  the  re- 
fusal to  admit  a  soldier's  wife  to  a  hospital;  or  in  Morton  v. 
United  States,  228  F.  2d  431  (C.  A.  D.  C),  involving  the  man- 
ner in  which  a  particular  prisoner  is  confined  or  fed. 
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ing  that  the  words  of  the  exception  cover  "Not  only 
agencies  of  government  *  *  *  but  all  employees  exer- 
cising discretion"  (346  U.  S.  at  33;  emphasis  added), 
the  Court  set  out  verbatim  the  plaintiffs  argument  on 
the  point  and  then  declined  to  accept  the  limitation, 
saying  that,  ^'It  is  unnecessary  to  define,  apart  from 
this  case,  precisely  where  discretion  ends"  (346  U.  S. 
at  35)." 

The  Indian  Toiving  decision,  although  it  makes 
passing  reference  to  BaleMte's  mention  of  operational 
level  conduct  (350  U.  S.  at  64,  68),  does  not  itself 
hold  that  §  2680  (a)  is  confined  to  discretion  at  the 
planning  level.     The  discretionary  fimction  exception 


^^  Insofar  as  the  Supreme  Court  held  in  Dalehite  that  claims 
arising  from  alleged  Coast  Guard  negligence  (in  failing  to  en- 
force existing  safety  regulations,  in  failing  to  supervise  the  stor- 
age of  the  FGAN,  and  in  failinc;  to  put  out  the  fire)  were  not 
actionable,  the  Court  was  passing  upon  activities  which  ob- 
viously were  operational  level.  These  failures  were  not  the 
result  of  "policy-forming"  decisions,  as  was  mistakenly  declared 
by  the  lower  court  in  United  States  v.  Union  Trust  Co.^  221  F. 
2d  62,  77  (C.  A.  D.  C). 

The  major  portion  of  the  Dalehite  decision  dealt  with  the 
public  works  aspect  of  the  discretionary  function  exception, 
i.  e.,  the  traditional  exemption  from  liability  which  governing 
bodies  have  in  connection  with  the  planning  of  public  projects, 
and  it  was  in  that  context  that  the  Court  said,  "The  decisions 
held  culpable  were  all  responsibly  made  at  a  planning  rather 
than  operational  level  and  involved  considerations  more  or 
less  important  to  the  practicability  of  the  Government's  ferti- 
lizer program"  (346  U.  S.  at  42).  There  was  no  suggestion 
that  this  distinction  was  to  be  injected  in  situations  governed 
by  the  other  line  of  cases  we  discussed  above  {,wp7yc,  pp.  28-34), 
which  the  dissent  alluded  to  when  it  said  that,  "The  excep- 
tion clause  of  the  Tort  Claims  Act  protects  the  public  treasury 
where  the  common  law  would  protect  the  purse  of  the  acting 
public  official"   (346  U.  S.  at  60). 
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was  not  involved  in  the  Indian  Towing  decision,  and 
the  Court  so  stated,  350  U.  S.  at  64.  Nor  is  the  Su- 
preme Court's  per  curiam  affirmance  of  the  Union 
Trust  case  (see  above,  pp.  39-40)  indicative  of  its  ac- 

I  ceptance  of  the  operational  level  v.  planning  level  dis- 
tinction.   The  main  thrust  of  the  Government's  argu- 

"  ment  in  Union  Trust  dealt  with  the  uniquely  govern- 
mental nature  of  the  activity  involved  and  with  the 
lack  of  private  analogy  required  by  §  2674  of  the  Act. 
This  was  the  only  subject  of  the  Indian  Towing  deci- 
sion. In  affirming  Union  Trust  summarily  (without 
briefs  or  argument  on  the  merits),  the  Supreme  Court 
cited  Indian  Towing  alone,  thus  indicating  the  ground 
of  the  affirmance,  viz.,  rejection  of  the  uniquely  gov- 
ernmental function  argument. 

We  think  it  evident,  therefore,  that  the  Supreme 
Court  has  not  held  that  the  official's  level  or  echelon 
determines  the  applicability  of  the  discretionary  func- 
tion exception.  We  respectfully  suggest  that  the 
lower  courts  which  have  read  the  Supreme  Court's 
decisions  otherwise  have  fallen  into  error.  We  sub- 
mit that  the  determinative  factor  in  the  application  of 
the  exception  is  not  the  level  of  the  official  but  is  the 
discretionary  nature  of  the  act  itself — ^whether  '^dis- 
cretionary" be  taken  in  the  special  sense  it  has  ac- 
quired in  the  American  law  of  public  liability  or  in 
its  more  general  connotation  of  **  involving  judg- 
ment." 

2.  Neither  the  Test  Manager  nor  Dr.  Cox  were  operational  level  employees 

The  functions  of  both  the  Test  Manager  and  of 
Dr.  Cox  have  already  been  described  at  length  (supra, 
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pp.  9-11,  14-16,  45-49).  The  Test  Manager  was  the 
official  who  headed  the  Test  Organization.  He  was  in 
full  charge  of  the  entire  program  and  had  several 
thousand  persons  under  his  direction  (see  fn.  3, 
supra,  p.  4).  The  Atomic  Energy  Commission  had 
vested  him  with  '^  over-all  responsibility"  for  the 
conduct  of  the  tests  (R.  232).  The  Test  Organiza- 
tion, which  he  headed,  planned  and  prepared  the  par- 
ticularized proposal  setting  forth  the  precise  pro- 
cedures, the  administrative  methods,  the  schedule  of 
functions,  etc.,  which  w^ere  to  be  followed  in  conduct- 
ing the  experiments  (R.  233,  177).  Manifestly,  his 
position  was  at  a  plamiing  level.  The  record  is  clear 
that  the  detailed  plans  he  and  his  organization  j)re- 
pared  were  submitted  to  and  were  approved  by  the 
Atomic  Energy  Commission  (R.  177). 

Dr.  Cox,  on  the  other  hand,  was  the  planning  offi- 
cial within  the  more  limited  sphere  of  his  work.  It 
was  he  who  had  devised  the  pre-atomic-shot  experi- 
ments. It  was  he  who  had  planned  and  who  later  su- 
pervised their  execution.  It  was  he  who  had  deter- 
mined where  the  microbaragraphs  were  to  be  placed. 
While  he  worked  mider  and  subject  to  the  direction 
of  the  Test  Manager,  it  is  plain,  as  we  have  already 
shown  {supra,  pp.  45-46),  that  the  plan,  the  schedule, 
and  the  function  of  his  experiments  were  also  ap- 
proved by  the  Commission  before  the  test  series  were 
actually  conducted. 
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II.  The  district  court's  findings  that  appellant  failed  to  estab- 
lish either  that  the  United  States  was  negligent  or  that  the 
atomic  detonations  were  the  proximate  cause  of  the  damage 
to  appellant's  property  were  not  clearly  erroneous 

The  District  Court  found  that,  ''Upon  the  evidence 
before  it,  this  Court  cannot  find  that  any  officer  or 
employee  of  the  United  States  was  negligent  in  the 
performance  of  his  duties  relating  to  atomic  experi- 
mentation, or  that  the  atomic  detonations  were  the 
i  proximate  cause  of  the  damage  to  plaintiff's  prop- 
erty"   (R.   29).     To   the   contrary,   the   Court  found 
;  that  "every  precaution  for  the  public's  safety  was 
exercised,    commensurate   with   the   task   to   be   per- 
,  formed,  and  the  equipment  and  scientific  knowledge 
i  available"   (R.  28-29),  and  that,  "In  approving  the 
'  detonation   at   the   particular   times    and   under   the 
particular    weather    conditions    then   prevailing,    the 
Test  Manager  determined  that  the  testing  was  taking 
place  under  conditions  optimal  for  the  public  safety 
under  all  the  circumstances"  (R.  28).     These  findings, 
which  appellant  is  here  challenging,  may  not,  under 
Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure, 
be  set  aside  unless  clearly  erroneous. 

Under  that  rule,  the  findings  of  the  trial  court  may 
not  be  disturbed  unless  "the  reviewing  court  on  the 
entire  evidence  is  left  with  the  definite  and  firm  con- 
viction that  a  mistake  has  been  committed."  United 
States  V.  Oregon  Medical  Society/,  343  U.  S.  326,  339; 
United  States  v.  Gypsum  Co.,  333  U.  S.  364,  395.  As 
this  Court  said  in  Glens  Falls  Indemnity  Co.  v.  United 
States,  229  F.  2d  370,  373,  "It  is  not  the  function  of 
this  court  to  retry  cases  on  appeal."    If  the  evidence 
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before  the  trial  court  would  support  a  jBinding  either 
way,  and  the  trial  judge  has  decided  it  to  weigh  more 
heavily  for  one  of  the  parties,  the  appellate  court 
may  not  upset  that  determination  because  ''such  a 
choice  between  two  permissible  views  of  the  weight 
of  evidence  is  not  'clearly  erroneous.'  "  United 
States  V.  Yellow  Cah  Co.,  338  U.  S.  338,  342.  In 
reviewing  the  record  the  appellate  court  must  ap- 
proach the  evidence  in  the  light  most  favorable  to 
the  prevailing  party,  for  there  is  a  strong  presump- 
tion in  favor  of  the  trial  court's  findings.  Glens 
Falls  Indemnity  Co.  v.  United  States,  supra;  Ander- 
son V.  Federal  Cartridge  Corp.,  156  F.  2d  681,  684 
(C.  A.  8).  Nor  is  the  reviewing  court  free  to  substi- 
tute its  judgment  of  the  facts  for  that  of  the  trial 
court.  As  stated  by  the  Supreme  Court,  "It  is  not 
enough  that  we  might  give  the  facts  another  construc- 
tion, [or]  resolve  the  ambiguities  differently  *  *  *. 
"We  are  not  given  those  choices,  because  our  mandate 
is  not  to  set  aside  findings  of  fact  'unless  clearly 
erroneous.'  "  United  States  v.  Real  Estate  Boards, 
339  U.  S.  485,  495-496.^ 


^2  Since  the  question  of  negligence  is  normally  a  question  of 
fact  to  be  determined  by  the  trier  of  facts,  Wilkerson  v.  Mc- 
Carthy, 336  U.  S.  53;  Chesapeake  (&  0.  Ry.  Co.  v.  Cojfey,  37  F. 
2d  320,  324  (C.  A.  4)),  the  trial  court's  determination  of  negli- 
gence vel  non  is  subject  to  the  same  rule  and  will  not  be  dis- 
turbed unless  it  is  "clearly  erroneous."  Suits  under  the  Tort 
Claims  Act  are  tried  by  the  court  without  a  jury  (28  U.  S.  C. 
2402)  ;  the  findings  at  bar  tlierefore  are  governed  by  these  same 
principles.  Thiited,  States  v.  Fotopidos,  180  F.  2d  631,  634 
(C.  A.  9)  ;  United  States  v.  Hill  Lines,  Inc.,  175  F.  2d  770 
(C.  A.  5) ;  Wasserman  v.  Rerugini,  173  F.  2d  305  (C.  A.  2). 
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It  follows  from  these  principles  that  the  judgment 
below  may  not  be  overturned  if  the  trial  judge's  find- 
ings are  substantially  supported  by  the  evidence,  have 
a  rational  basis,  and  are  responsive  to  the  issues  and 
the  applicable  law.  To  upset  the  findings  it  will  not 
suffice  for  appellant  to  show  merely  that  the  evidence 
would  support  an  alternative  or  contradictory  view; 
ratlier,  it  has  the  burden  of  establishing  convincingly 
that  the  trial  judge's  findings  reflect  a  mistaken  view 
or  misconception  of  the  evidence  and  that  the  evidence 
unquestionably  compels  contradictory  findings.  Ap- 
pellant cannot  sustain  that  burden  here.  The  record 
in  this  case  amply  supports  the  findings  which  the 
trial  judge  made. 

1.  In  attacking  the  finding  of  no  negligence,  appel- 
lant relies  solely  and  entirely  on  the  fact  that  Dr.  Cox 
did  not  place  a  microbaragraph  ''to  the  north"  of  the 
test  site  to  graph  conditions  there  (App.  Br.  8).  But, 
in  the  first  place,  it  is  important  to  observe  that  Dr. 
Cox  actually  gave  several  predictions  of  the  probable 
blast  pressures  before  the  firing  of  the  shots,  only  one 
of  which  was  based  on  data  obtained  from  the  micro- 
baragraphs  (R.  256-259).  Thus,  he  gave  blast  pres- 
sure predictions  based  upon  the  weather  data  gathered 
by  the  network  of  weather  stations,  and  based  upon 
the  weather  prediction.  He  also  gave  blast  pressure 
predictions  based  upon  weather  balloon  soundings. 
Appellant  completely  ignores  these  predictions  by  Dr. 
Cox  and,  significantly,  the  record  does  not  reveal  that 
in  making  the'^o  predictions  no  heed  was  paid  to 
weather  conditions  to  the  north  of  the  test  site. 
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Second,  the  evidence  shows  that  the  placing  of  the 
microbaragraphs,  which  Dr.  Cox  used  in  connection 
with  still  another  series  of  predictions,  was  deter- 
mined primarily  by  two  considerations:  (i)  the  lim- 
ited number  of  such  instrument  available,  and  (ii)  the 
desire  to  obtain  maximmn  protection  for  the  greatest 
number  of  people.  The  uncontradicted  testimony  was 
that  at  the  time  of  the  1951  test  series  there  were  only 
eight  microbaragraphs  available  in  this  country  (R. 
273,  294).  Dr.  Cox's  testimony  warrants  being  re- 
peated: ''I  borrowed  all  eight,  and  I  needed  to  use 
discretion  in  placing  the  eight  instruments  to  the  best 
of  my  ability  to  give  maximum  protection  to  the 
greatest  munber  of  people.  I  was  not  able,  with  the 
eight  instruments,  to  place  an  instrument  at  every 
farm  house  [or]  ranch,  that  might  be  within  the  zone 
of  receiving  these  pressures.  I  had  to  decide  where 
I  would  place  them  to  get  the  maximum  protection 
for  the  maximum  number  of  people"  (R.  294;  and 
see  R.  273).  With  that  objective  in  mind,  none  of 
the  microbaragraphs  was  placed  within  the  proving 
ground  itself;  instead,  each  was  placed  within  a  com- 
munity to  the  east,  south  and  west  of  the  proving 
ground  (R.  295-296). 

It  should  be  noted  also  that  Dr.  Cox  testified  that 
he  actually  does  not  need  a  station  to  forecast  the 
blast  pressure  focuses  because  they  could  be  predicted 
on  the  basis  of  mathematical  computations  from  the 
known  weather  data  and  from  the  known  laws  of 
physics  relating  to  sound  propagation.  "I  can  com- 
pute this  from  the  weather  data,"  Dr.  Cox  said,  "but 
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it  is  very  nice  to  confirm  it  with  instruments.  Com- 
plexity and  size  of  these  instruments  nearly  prohibits 
the  moving  of  them,  so  before  the  test  series  begins 
I  have  to  locate  my  stations.  The  weather  puts  these 
focal  points  where  it  desires;  if  a  focus  hits  my  sta- 
tion I  have  data;  if  it  doesn't,  I  have  no  data"  (R. 
300-301).*^ 

This  evidence,  plus  Dr.  Cox's  testimony  that  it  was 
his  function  to  jjredict  blast  pressures  in  inhabited 
localities  (R.  249),  meaning  communities  with  num- 
bers of  people  rather  than  isolated  ranches  or  farm- 
houses (R.  294),  plus  his  testimony  that  because  of 
the  generally  prevailing  westerly  winds  the  blast 
pressures  in  the  area  ranging  from  northeast  to 
southeast  of  the  test  site  (where  most  of  the  avail- 
able microbaragraphs  were  in  fact  placed)  are  always 
larger  than  in  other  directions  (R.  270),  clearly  dem- 
onstrates that  the  district  judge's  finding  is  fully 
supported  by  the  record,  even  without  reference  to 
the  other  evidence  relating  to  the  elaborate  precau- 
tions taken  to  assure  public  safety.  Indeed,  it  would 
appear — in  view  of  the  few  microbaragraphs  available 
and  in  view  of  the  paramount  desire  to  protect  the 
greatest  number  of  people  j^ossible — that  Dr.  Cox 
would  have  been  deficient  in  his  duty  if,  instead  of 
placing  the  microbaragraphs  in  the  populated  com- 


^^This  shows  that  even  if  Dr.  Cox  had  located  a  microbara- 
graph  near  appellant's  ranch,  as  appellant  claims  should  have 
been  done,  it  is  entirely  speculative  whether  it  would  have  re- 
corded any  data  to  indicate  a  focal  point  there. 


munities,  he  had  placed  one  of  them  in  the  sparsely 
inhabited  area  of  appellant's  350,000  acre  ranch/* 

2.  The  testimony  as  to  the  cause  of  the  cracks  in  the 
plaster  walls  of  appellant's  buildings  was  conflicting 
and  contradictory.  A  witness  for  the  Grovernment 
who  examined  the  cracks,  and  who  was  qualified  as 
an  experienced  architect  and  construction  engineer 
(R.  309),  described  them  as  ''typical  average  plaster 
cracks"  (R.  311).  Some  of  the  cracks  were  of  the 
kind  ''that  occurs  only  when  there  is  a  poor  mix  of 
plaster  or  a  poor  adhesion  to  the  rock  lath"  (R.  312). 
His  opinion  as  an  expert,  after  studying  the  shape  of 
the  cracks  and  the  construction  of  the  building,  was 
that  the  cracks  resulted  from  settlement  of  the  build- 
ing and  from  changes  in  temperature  (which  causes 
plaster  to  expand  and  contract)  (R.  317-319).  He  in- 
dicated that  the  cracks  were  such  as  would  appear  in 
time  in  every  building  of  like  construction,  even  very 
well-built  ones  (R.  319-320).  Appellant,  on  the  other 
hand,  introduced  testimony  controverting  this  {supra, 
p.  17).     The  district  judge,  who  saw  and  heard  the 


^  The  decision  of  the  Test  Manager  to  detonate  the  shots  was 
made  with  full  knowledge  of  the  limitations  with  regard  to  the 
number  of  microbaragraphs  available  and  the  places  where  they 
were  stationed  (R.  28).  The  Test  Manager,  who  alone  had  the 
responsibility  of  final  decision,  had  to  work  with  the  knowledge 
and  facilities  available  to  him.  It  was  for  the  Test  Manager 
to  determine  whether  or  not  the  information  furnished  was 
sufficient,  after  being  advised  by  Dr.  Cox  and  the  other  experts 
on  his  advisory  panel,  to  keep  any  danger  to  the  public  at  large 
to  a  minimum.  Thus,  appellant's  emphasis  on  the  conduct  of 
Dr.  Cox  is  misplaced.  It  is  the  Test  Manager  who  had  the  re- 
sponsibility for  the  acts  complained  of,  and  his  conduct  was 
discretionary. 
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witnesses  and  who  had  the  opportunity  of*  observing 
their  demeanor  and  of  judging  their  credibility,  re- 
solved this  issue  against  appellant.  It  cannot  be  said, 
therefore,  on  the  basis  of  the  record  before  the  court 
and  in  conformance  with  the  requirements  of  Rule 
52  (a),  that  his  finding  as  to  proximate  cause  was 
clearly  erroneous. 

III.  The  doctrine  of  res  ipsa  loquitur  does  not  apply 

Appellant's  argument  concerning  the  res  ipsa 
loquitur  doctrine  (App.  Br.  16-17)  is  really  an  addi- 
tional attack  on  the  findings  of  fact  presented  in 
another  manner.  However,  the  conditions  necessary 
for  the  application  of  the  doctrine  are  not  present 
in  this  case.  Moreover,  whatever  procedural  benefits 
flow  from  application  of  the  doctrine  were  obtained  by 
appellant  below. 

1.  Res  ipsa  loquitur  is  simply  a  rule  of  circumstan- 
tial evidence.  It  permits  the  trier  of  the  facts  to 
make  an  inference  of  negligence  in  certain  situations 
where  the  plaintiff  has  failed  or  is  unable  to  establish 
negligence  b}^  direct  proof.  See,  United  States  v. 
Coffrey,  233  F.  2d  41  (C.  A.  9)  ;  Prosser  on  Torts 
(2d  Ed.),  pp.  199  et  seq.  To  invoke  the  doctrine 
the  plaintiff  must  prove  the  existence  of  tw^o  crucial 
facts:  (1)  that  the  defendant  had  exclusive  control 
of  the  instrumentality  or  thing  causing  the  damage, 
and  (2)  that  the  occurrence  was  of  such  a  nature  as 
ordinarily  would  not  have  happened  in  the  absence  of 
negligence   l^y  the   defendant.''    Ibid.;  Hospital  As- 

*^  A  third  requirement  is  that  the  plaintiff  himself  be  free  of  any 
conduct  contributinfr  to  the  accident.  See  United  States  v.  Coffey^ 
supra;  Prosser  on  Torts^  sufra. 
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sociation  v.  Gaffney,  64  Nev.  225,  180  P.  2(i  594; 
Escola  V.  Coca-Cola  Bottling  Co.  of  Fresno,  24  Cal. 
2d  453,  456 ;  38  Am.  Jur.  989. 

Concerning  the  first  of  these  requirements:  There 
was  conflicting  evidence  before  the  trial  court  as  to 
what  the  ''thing"  was  that  caused  the  cracks  in  the 
plaster  walls  of  the  buildings.  Appellant  had  intro- 
duced testimonj^  in  support  of  its  contention  that  the 
cracks  were  caused  by  the  nuclear  blasts.  The  Gov- 
ernment countered  with  convincing  testimony  to  the 
effect  that  the  cracks  were  caused  by  settlement  of  the 
buildings,  by  temperature  changes  causing  expansion 
and  contraction,  etc.  (See  supra,  p.  64).  Paced 
with  this  conflicting  evidence,  the  District  Court 
properly  could  not,  with  the  degree  of  certainty  re- 
quired in  a  typical  res  ipsa  loquitur  situation,^''  point 
to  the  "thing"  which  had  caused  the  cracks  in  the 
building  (R.  18,  fn.  1),  nor  could  it,  therefore,  make, 
a  finding  as  to  exclusive  control.  Appellant  had  the- 
burden  of  establishing  this  fact  as  a  sine  qua  non  to 
invoking  res  ipsa  loquitur.  It  failed  to  meet  that 
burden. 

Concerning  the  second  requirement:  The  District 
Court  correctly  observed  that  cracks  in  plaster  may 
be  caused  by  ordinary  occurrences  completely  un- 
related to  negligence  of  the  defendant  in  the  course 


'"^  For  example,  there  could  be  no  doubt  that  tlie  leg-burn 
complained  of  in  UospitaJ  Association  v.  Gaffney.  swpra.,  was 
caused  by  a  hot  water  bottle  in  the  plaintiff's  bed;  or  that  the 
hand  injuries  sustained  by  the  plaintiff  in  Escola  v.  Coca 
Cola  Bottling  Co.  of  Fresno,  svpra,  were  caused  by  an  exploding 
pop  bottle  held  by  the  plaintiff. 
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of  detonating  the  atomic  devices.  It  is  a  matter  of 
1  common  knowledge  and  experience,  as  the  evidence 
I  showed,  that  cracks  in  plaster  walls  usually  result 
from  settling  of  the  building,  from  temxjerature 
changes,  from  "curing"  of  the  plaster,  from  an  im- 
proper mix  of  i)laster,  from  a  poor  adhesion  of  the 
])laster,  from  earth  temblors,  etc.  Manifestly,  where 
common  experience  establishes  so  many  reasonable  and 
probable  explanations  for  the  occurrence  apart  from 
negligence  the  case  is  not  an  appropriate  one  for 
application  of  the  res  ipsa  loquitur  doctrine. 

2.  In  any  event,  the  effect  of  the  res  ipsa  Joquitur 
rule  is  only  that  the  facts  of  the  accident  themselves 
constitute  a  prima  facie  case  which  will  permit  an 
inference  of  negligence  hut  which  do  not  compel  it. 
Sweeney  v.  Erving,  228  U.  S.  233,  240 ;  Jesionowshi  v. 
Boston  &  Maine  R.  Co.,  329  U.  S.  452,  457.  The 
''doctrine  is  nothing  more  than  a  rule  of  necessity  in- 
voked, under  prescribed  conditions,  to  compel  the  de- 
fendant to  come  forward  and  explain  his  freedom 
from  negligence.  The  rule,  when  properly  resorted 
to,  this  Court  said  in  United  States  v.  Ure,  225  F.  2d 
709,  711,  *4s  predicated  on  negligence  inferred  from 
all  the  circumstances  producing  the  loss,  plus  a  failure 
of  the  party  who  controlled  the  destructive  force  to 
come  forward  with  evidence  peculiarly  within  his 
knowledge  indicating  that  his  negligence  did  not  cause 
the  loss."  Even  when  the  doctrine  is  applied,  the 
plaintiff  still  has  the  ''burden  of  proof  as  to  negli- 
gence and  proximate  cause"  {United  States  v.  Coffey, 
233  F.  2d  41,  44  (C.  A.  9)),  and  it  remains  for  the 
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trier  of  the  facts  to  determine  whether  the  preponder- 
ance of  the  evidence  is  with  the  plaintiff  (Sweeney  v. 
Erving,  supra). 

Actually  appellant  did  obtain  in  the  court  below 
whatever  significant  procedural  benefits  are  provided 
for  under  the  res  ipsa  loquitur  doctrine.  Appellant's 
action  was  not  dismissed  for  failure  to  establish  a 
prima  facie  case.  Judgment  was  not  rendered  for 
the  United  States  at  the  close  of  appellant's  case  or 
on  appellant's  evidence  alone.  The  Government  did 
come  forward  with  evidence  explaining  its  freedom 
from  negligence,  and  the  court  below,  on  the  basis 
of  the  entire  record,  found  that  the  inference  of  negli- 
gence (which  the  doctrine  permits  but  does  not  com- 
pel) was  not  warranted.  On  the  contrary,  the  court 
found  affirmatively,  on  the  basis  of  all  the  evidence, 
that  every  reasonable  precaution  for  the  public's 
safety  was  exercised  and  that  no  negligence  was 
present. 

IV.  The  Tort  Claims  Act  does  not  permit  recovery  on  the 
theory  of  absolute  liability 

1.  ^' Count  Three"  of  appellant's  complaint  (R.  5-6) 
asserts  liability  on  the  basis  of  absolute  liability.  The 
Tort  Claims  Act,  however,  permits  liability  only 
where  there  has  been  a  ''negligent  or  wrongful  act  or 
omission"  of  a  federal  employee,  28  U.  S.  C.  1346  (b). 
Recovery  is  permissible  imder  the  Act  only  under  the 
doctrine  of  respondeat  superior,  which  is  a  vicarious 
or  derivative  liability.  See  United  States  v.  Campbell, 
172  F.  2d  500,  503,  certiorari  denied,  337  U.  S.  597. 
Absolute  liability,  based  upon  an  ultrahazardous  ac- 


m 

tivity,  lias  no  relationship  to  the  respondeat  superior 
doctrine.  Liability  for  ultrahazardous  activity  is  im- 
posed not  because  an  employee  has  committed  a  ''neg- 
ligent or  wrongful  act"  for  which  he  may  be  held 
liable  to  the  injured  person,  but  because  the  activity 
involved  is  one  which,  despite  the  exercise  of  all  due 
care,  poses  a  likelihood  of  injury.  It  is  now  settled 
beyond  any  question  that  the  United  States  cannot 
be  held  liable  under  the  Tort  Claims  Act  on  the 
theory  of  absolute  liability  for  engaging  in  an  ultra- 
hazardous  activity.  Such  is  the  decision  of  the  Su- 
preme Court  {Dalehite,  supra,  346  U.  S.  at  44-45),  of 
this  Court  {United  States  v.  Ure,  225  F.  2d  709,  711; 
Bayonier  Incorporated  v.  United  States,  225  F.  2d 
642,  648),  and  of  the  Courts  of  Appeals  in  other  Cir- 
cuits {United  States  v.  HiUl,  195  F.  2d  64,  67  (C.  A. 
1)  ;  Heale  v.  United  States,  207  F.  2d  414  (C.  A.  3)  ; 
U^iited  States  v.  Inmon,  205  F.  2d  681,  684  (C.  A.  5)  ; 
Harris  v.  United  States,  205  F.  2d  765, 767  (C.  A.  10) ). 
2.  Apparently  as  an  after-thought,  appellant  sug- 
gests in  this  Court  that  although  it  used  the  term 
"absolute  liability"  below  it  really  was  pleading  a 
trespass.  This  assertion  is  certainly  not  warranted 
by  the  language  of  appellant's  complaint."'      In  any 


*^  The  complaint  clearly  set  forth  a  claim  based  on  absolute 
liability  and  not  trespass.  Thus,  Count  Three  is  entitled  "Ab- 
solute Liability:  Claim  for  Non-Tortious  Damages"  (R.  5). 
A  claim  of  trespass  would,  of  course,  be  a  claim  for  tortious 
damages,  and  could  not  be  described  as  "non-tortious."  But 
the  Count  specifies  further,  in  Paragraph  IV,  that  in  detonating 
the  atomic  devices  the  United  States  was  engaged  in  an  activity 
which  "was  ultra-hazardous  and  necessarily  involved  a  risk 
of  *  =^  *  damage  to  property  *  *  *.     That  such  damage  could 
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event,  this  Court's  decision  in  the  TJre  case,  supra, 
is  dispositive.  A  similar  argument  was  made  there 
and  this  Court  said  (225  F.  2d  at  711)  :  "For  present 
purposes,  as  the  judge  recognized,  this  doctrine  [of 
trespass]  is  indistinguishable  from  the  principle  of 
absolute  liability  enforced  in  cases  involving  the  em- 
ployment of  an  inherently  dangerous  agency.  In  light 
of  the  holding  in  Dalehite  this  ground,  too,  must  be 
rejected  in  cases  brought  under  the  Tort  Claims  Act." 

V.  The  district  court  was  correct  in  holding  that  there  was  no 
taking  of  appellant's  property  in  the  constitutional  sense 

Appellant's  argument  that  if  there  was  no  negli- 
gence involved  then  there  was  a  taking  of  its  prop- 
erty for  public  use,  compensable  under  the  Fifth 
Amendment,  is  necessarily  predicated  on  its  view  that 
the  cracks  in  the  plaster  walls  were  caused  by  the 
atomic  detonations.  The  ''taking"  point,  therefore, 
cannot  be  reached  miless  appellant  convinces  this 
Court  that  the  trial  judge's  finding  that  the  detona- 
tions were  not  the  proximate  cause  of  the  cracks  is 
clearly  erroneous.  But  if  the  point  is  reached,  the 
authorities  disclose  appellant's  position  to  be  without 
merit. 

It  is  well  established  that  proof  of  damage  alone 
does  not  necessarily  prove  a  taking.  Bedford  v. 
United  States,  192  U.  S.  217,  224.  As  the  Supreme 
Court  said  in  United  States  v.  Caushy,  328  U.  S.  256, 
266,  "it  is  the  character  of  the  invasion,   not  the 


not  have  been  eliminated  by  the  exercise  of  utmost  care  upon 
the  part  of  defendant"  (E.  6).  No  allegation  of  trespass  is  set 
forth. 


I 


71 

amount  of  the  damage  resulting  from  it,  so  long  as 
the  damage  is  substantial,  that  detennines  the  ques- 
tion whether  it  is  a  taking."  Cf.  United  States  v. 
Caltex,  Inc.,  344  U.  S.  149. 

A  single  isolated  destructive  act,  such  as  would  nor- 
mally be  viewed  as  constituting  a  tort,  done  without 
a  deliberate  intent  to  assert  or  acquire  a  proprietary 
interest  or  dominion  in  the  property  affected,  does 
not  constitute  a  taking.  Bedford  v.  United  States, 
supra;  Harris  v.  United  States,  205  F.  2d  765,  767 
(C.  A.  10).  Thus,  it  has  been  held  that  the  firing  of 
guns  over  private  property  is  not  a  takmg  of  an  ease- 
ment unless  the  firing  is  repeated  frequently.  Pea- 
hody  V.  United  States,  231  U.  S.  530;  Portsmouth 
Harbor  Land  &  Hotel  Co.  v.  United  States,  260  TJ.  S. 
327 ;  Portsmouth  Harbor  Land  &  Hotel  Co.  v.  United 
States,  64  C.  Cls.  572.  Similarly,  a  single  blasting  op- 
eration by  the  United  States  causing  damage  to  pri- 
vate property  was  held  to  be  no  more  than  a  remedi- 
less tort  in  Keokuk  dh  Hamilton  Bridge  Co.  v.  United 
States,  260  U.  S.  125.  Likewise,  it  has  been  held  that 
only  a  permanent  flooding,  or  intermittent  but  inevi- 
tably recurring  flooding,  of  land  constitutes  a  taking. 
Cf.  United  States  v.  Kansas  City  Life  Ins.  Co.,  339 
U.  S.  799,  809,  fn.  8;  United  States  v.  Dickinso7i,  331 
U.  S.  745,  750-751;  North  v.  United  States,  94  F. 
Supp.  824  (D.  Utah)  ;  High  Bridge  Lumber  Co.  v. 
United  States,  69  Fed.  320,  326  (C.  A.  6) ;  Matthews  v. 
United  States,  87  C.  Cls.  662,  720.  Similarly,  the  aii-- 
plane  spraying  of  a  herbicide  on  government  property, 
which  drifted  onto  and  damaged  private  property  dur- 
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ing  a  one  week  operation,  was  held  not  a  taking. 
Harris  v.  United  States,  supra.^ 

Property  is  taken  in  the  constitutional  sense,  the 
Supreme  Court  has  said,  ''when  inroads  are  made 
upon  an  owner's  use  of  it  to  an  extent  that,  as  between 
private  parties,  a  servitude  has  been  acquired  either 
by  agreement  or  in  the  course  of  time."  United 
States  V.  Dickinson,  331  U.  S.  745,  748  (emphasis 
added). 

The  record  in  this  case  does  not  support  a  taking 
within  the  principles  of  those  cases. "^    There  has  been 


^  In  United  States  v.  Caushy,  328  U.  S.  256,  it  was  held  that 
the  frequent  and  continuous  flights  by  airplanes  over  private 
property  at  low  altitudes  resulted  in  the  taking  of  an  easement, 
but  the  Supreme  Court  emphasized  the  elements  of  frequency 
and  regularity,  and  the  Court  of  Claims  had  stated  in  an 
earlier  opinion  in  the  case,  "A  trespass  upon  the  property  of 
another,  however,  does  not  ordinarily  constitute  a  taking,  but 
if  it  is  sufficiently  frequent  or  if  there  is  otherwise  shown  an 
intention  to  continue  it  at  will,  such  continued  trespasses  or 
intention  may  amount  to  a  taking"  {Caushy  v.  United  States^ 
60  F.  Supp.  751,  757;  emphasis  added). 

The  cases  relied  on  by  appellant  (App.  Br.  30-31)  are  of 
that  nature,  rather  than  like  the  case  at  bar,  E.  g.^  United 
States  V.  Welch,  217  U.  S.  333,  involved  a  i-ight  of  way  which 
had  been  "permanently  cut  off"'  by  the  United  States  (217 
U.  S.  at  339)  ;  in  Dwkett  &  Co.  v.  United  States,  266  U.  S. 
149,  151,  the  Government  assumed  "the  possession  and  control 
of  the  piers  named,  against  all  the  world";  in  United  States  v. 
General  Motors  Corp.,  323  U.  S.  373,  the  destruction  of  fix- 
tures, held  to  be  compensable,  was  accompanied  by  the  Govern- 
ment's complete  assumption  of  possession  of  a  leased  building; 
and  in  United  States  v.  Lynah,  188  U.  S.  445,  the  building  of 
dams  by  the  United  States  resulted  in  a  continuous  and 
permanent  flooding  of  plaintiff's  land. 

^^  Appellant  completely  overstates  the  case  when  it  suggests 
that  high  explosives  are  "repeatedly"  being  tested  which  "in- 


no  continuous  and  permanent  and  deliberate  assertion 
of  dominion  over  appellant's  proi)erty.  Nothing 
equivalent  to  a  servitude  is  involved.  There  were, 
instead,  only  isolated  instances  of  detonations  as  an 
miintentional  result  of  which,  appellant  claims,  dam- 
age occurred.  Isolated  and  unintentional  acts  of  the 
United  States  resulting  in  damage  or  destruction  of 
property  do  not  amount  to  ''a  taking  in  a  constitu- 
tional sense.  It  is,  we  think,  rather  a  tortious  act 
for  which  the  government  is  only  consensually  lia- 
ble" (Harris  v.  United  States,  supra,  205  F.  2d  at 
768).  The  only  remedy  for  tortious  conduct  of  the 
United  States  is  that  provided  under  the  Tort  Claims 
Act,  and,  as  we  have  already  shown,  appellant's  claim 
is  not  cognizable  under  that  Act. 


variably  produce  shock  waves"  which  may  "in  the  future" 
reach  and  damage  its  property  (App.  Br.  31).  Appellant  of- 
fers no  record  citation  for  these  assertions  and  the  record  does 
not  substantiate  them.  It  is  because  the  record  shows  only 
the  one  instance  of  test  firing  that  no  taking  is  involved.  The 
words  of  Justice  Holmes  in  Keokuk  <&  Hamilton  Bridge  Co. 
V.  United  State,^^  supra^  are  applicable  here ;  "*  *  *  it  is  enough 
to  say  that  this  is  an  ordinaiy  case  of  incidental  damage  which 
if  inflicted  by  a  private  individual  might  be  a  tort  but  which 
could  be  nothing:  else."    260  U.  S.  at  127. 
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CONCLUSION 

For  the  reasons  stated,  we  respectfully  submit  that 
the  judgment  below  should  be  affirmed. 

George  Cochran  Doub, 
Assistant  Attorney  General. 
Laughlin  E.  Waters, 

United  States  Attorney. 
Andrew  J.  Weisz_, 
Assistant  United  States  Attorney. 
Paul  A.  Sweeney, 
Lester  S.  Jayson, 
Attorneys,  Department  of  Justice. 

November,  1956. 


APPENDIX 

1.  The  provisions  of  the  United  States  Code  and  of 
the  Federal  Tort  Claims  Act  provide  in  pertinent  part 
as  follows: 

28  U.  S.  C.  1346.  United  States  as  defendant. 

(a)  The  district  courts  shall  have  original 
jurisdiction,  concurrent  with  the  Court  of 
Claims,   of : 

■X-  *  *  *  * 

(2)  Any  other  civil  action  or  claim  against 
the  United  States,  not  exceeding  $10,000  in 
amount,  founded  either  upon  the  Constitution, 
or  any  Act  of  Congress,  or  any  regulation  of  an 
executive  department,  or  upon  any  express  or 
implied  contract  with  the  United  States,  or  for 
liquidated  or  unliquidated  damages  in  cases  not 
sounding  in  tort. 

(b)  Subject  to  the  provisions  of  Chapter  171 
of  this  title,  the  district  courts,  together  with 
the  District  Court  for  the  Territory  of  Alaska, 
the  United  States  District  Court  for  the  Dis- 
trict of  the  Canal  Zone,  and  the  District  Court 
of  the  Virgin  Islands,  shall  have  exclusive  ju- 
risdiction of  civil  actions  on  claims  against  the 
United  States,  for  money  damages,  accruing 
on  and  after  January  1,  1945,  for  injury  or  loss 
of  i^roperty,  or  personal  injury  or  death  caused 
by  the  negligent  or  wrongful  act  or  omission  of 
any  employee  of  the  Government  while  acting 
within  the  scope  of  his  office  or  employment, 
under  circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the  claim- 
ant in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred. 

(75) 
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28  U.  S.  C.  2674.  Liability  op  United  States. 
The  United  States  shall  be  liable,  respecting 
the  provisions  of  this  title  relating  to  toi-t 
claims,  in  the  same  manner  and  to  the  same 
extent  as  a  private  individual  under  like  cir- 
cumstances, but  shall  not  be  liable  for  interest 
prior  to  judgment  or  for  punitive  damages. 

28  U.  S.  C.  2680.  Exceptions. 

The  provisions  of  this  chapter  and  section 
1346  (b)  of  this  title  shall  not  apply  to— 

(a)  Any  claim  based  upon  an  act  or  omission 
of  an  employee  of  the  Government,  exercising 
due  care,  in  the  execution  of  a  statute  or  regu- 
lation, whether  or  not  such  statute  or  regula- 
tion be  valid,  or  based  upon  the  exercise  or  per- 
formance or  the  failure  to  exercise  or  perform 
a  discretionary  function  or  duty  on  the  part 
of  a  federal  agency  or  an  employee  of  the 
Grovernment,  whether  or  not  the  discretion  in- 
volved be  abused. 

2.  The  Fifth  Amendment  of  the  Constitution  of  the 

United  States  provides  in  pertinent  part  as  follows: 

No  person  shall  *  *  *  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law; 
nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 
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No.  15141. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Bartholomae  Corporation, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF. 


Preliminary  Statement. 

Counsel  for  appellant  has  found  three  typographical  er- 
rors in  the  printed  Appellant's  Opening  Brief  which  the 
Court  is  requested  to  have  corrected,  to-wit: 

On  page  1 5  the  text  as  printed  reads : 

''We,  therefore,  submit  that  the  evidence  points  to 
no  other  rational  conclusion  that  the  air  shock  waves 
produced  by  the  atomic  explosions  were  a  proximate 
cause  of  the  resulting  damage  to  Appellant's  property." 

There  should  have  been  inserted  therein  between  the  word 
"conclusion"  and  the  word  "that"  the  word  "then"  so  that 
as  corrected  the  text  should  read: 

"We,  therefore,  submit  that  the  evidence  points  to 
no  other  rational  conclusion  than  that  the  air  shock 
waves  produced  by  the  atomic  explosions  were  a  proxi- 
mate cause  of  the  resulting  damage  to  Appellant's  prop- 
erty." 
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On  page  17  the  first  line  as  printed  reads: 

"At  we  have  already  shown,  appellee  has  made  no 
rational  explanation  which  would  absolve  it  from  negli- 
gence." 

The  word  "At"  should  have  been  "as"  so  that  as  amended 

the  text  should  read: 

"As  we  have  already  shown,  appellee  has  made  no 
rational  explanation  which  would  absolve  it  from  negli- 
gence." 

On  page  12,  at  the  beginning  of  the  second  paragraph  the 
word  "Appellant"  should  be  "Appellee." 

Appellee  has  served  a  74-page  brief,  much  of  which  re- 
lates to  and  discusses  the  activities  at  planning  level  which 
were  not  put  in  issue  at  the  trial  [R.  174-175]  nor  in  our 
Opening  Brief  (App.  Br.  21).  The  principal  arguments  in 
the  Government's  Brief  which  seem  to  merit  comment  and 
reply  in  addition  to  the  material  contained  in  our  Opening 
Brief  are  the  following: 

1.  Did  the  testimony  of  the  witness,  Bruner,  produce 
substantial  evidence  to  support  the  trial  court's  finding  as 
to  negligence  (Gov,  Br.  2,  17,  59-65)  ? 

2.  Does  the  Jesionowski  case  support  the  trial  court's 
determination  that  the  doctrine  of  res  ipsa  loquitur  did  not 
apply  ? 

3.  Is  the  interpretation  of  the  discretionary  function 
exemption  (28  U.  S.  C.  2680  (a))  by  the  most  recent  cir- 
cuit court's  decisions  which  are  cited  in  our  Opening  Brief 
(App.  Br.  18-21)  erroneous  and  contrary  to  Dalehite  (Gov. 
Br.  53-57). 


Summary  of  Reply  Argument. 

We  will  demonstrate  in  the  next  few  pages  of  this  Reply 
Brief: 

1.  That  the  Bruner  testimony  together  with  his  draw- 
ing [Ex.  F]  did  not  constitute  substantial  evidence  which 
would  support  the  trial  court's  Finding  XV;  that  the  trial 
court  did  not  in  fact  find  either  expressly  or  indirectly  that 
the  testimony  of  Bruner  was  true  and  accepted  by  it  and 
that  the  contrary  testimony  of  the  appellant's  witnesses  was 
untrue;  that  the  evidence  of  Bruner  was  entirely  opinion 
evidence  which,  as  a  matter  of  law,  could  not  be  better  than 
the  facts  upon  which  it  was  based  and  that  since  the  witness 
admitted  that  he  never  saw  the  property  until  approximately 
five  months  after  the  buildings  were  shaken  by  the  atomic  ex- 
plosions and  the  evidence  of  three  of  appellant's  witnesses 
as  to  the  physical  facts  existing  at  the  time  of  the  explosions 
were  undisputed,  Bruner's  opinion  contrary  to  such  facts  is 
not  substantial  evidence  and  must  be  disregarded.  Lastly, 
that,  since  Bruner's  testimony  was  by  deposition,  the  pre- 
sumption in  support  of  the  court's  findings  based  upon  the 
conflicting  substantial  evidence  rule  does  not  apply  and  this 
court  may,  itself,  determine  that  such  finding  is  clearly 
erroneous. 

2.  That  the  rationale  of  the  Jcsionowski  case,  when  ap- 
plied to  the  record  here,  demonstrates  and  supports  our  con- 
tention that  the  trial  court  committed  reversible  error  in 
refusing  to  apply  of  the  doctrine  of  res  ipsa  loquitur. 

3.  That  Dalehite  is  clearly  distinguishable  from  the  facts 
in  this  case ;  that  the  interpretation  of  the  discretionary  func- 
tion exemption  set  forth  on  pages  18-21  of  our  Opening 
Brief  has  been  joined  by  the  Sixth  Circuit  in  a  later  deci- 
sion and  that,  as  applied  to  the  facts  here,  such  interpreta- 
tions are  correct  and  should  be  applied  in  this  cause. 


ARGUMENT. 
1.      The  Testimony  of  the  Witness,  Bruner,  Did  Not 
Constitute   Substantial   Evidence  to   Support  the 
Trial  Court's  Finding  as  to  Negligence. 

Preliminarily,  the  attorney  who  prepared  the  Opening 
Brief  and  is  preparing  this  brief  is  concerned  with  the 
fact  that  no  reference  was  made  to  the  Bruner  testimony 
in  the  Opening  Brief.  In  fact,  we  had  completely  over- 
looked and  forgotten  such  testimony  while  engaged  in  the 
preparation  of  such  brief.  Upon  re-examining  the  trial 
court's  memorandum  of  decision  [R.  17-23]  its  Findings 
of  Fact  and  Conclusions  of  Law  [R.  23-30]  we  note  that 
no  reference  was  made  to  and  no  finding  was  made  upon 
the  purported  conflict  of  the  testimony  of  Bruner  [R. 
308-337]  and  the  testimony  of  appellant's  witnesses, 
Arthur  J.  Scale  [R.  56,  58,  60],  Chrystal  B.  Scale  [R.  (£, 
68,  69]  and  Norwood  [R.  130-136]  which  is  referred  to 
on  page  64  of  the  Government's  brief.  We  also  have  re- 
examined the  voluminous  briefs  which  were  filed  with  the 
trial  court  and  find  that  in  no  part  thereof  was  there  any 
reference  made  to  or  any  reliance  by  Government  Counsel 
upon  the  Bruner  testimony.  We  mention  this  solely  in 
explanation  of  the  omission  to  refer  to  it  in  the  Opening 
Brief. 

It  was  conceded  at  the  trial  that  Mr.  Bruner  was  a 
qualified  expert  with  the  reservation  that  appellant  ob- 
jected to  his  qualification  to  testify  as  to  the  specific  char- 
acter of  the  construction  or  as  to  the  condition  of  the  im- 
provements at  the  time  when  the  atomic  explosions  oc- 
curred [R.  314].  The  conclusive  factor  with  regard  to 
the  Bruner  testimony  is  that  it  did  not  rise  to  the  status 
of  substantial  evidence  for  the  reason   that  it  was  ex- 
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clusively  opinion  evidence  which  was  directly  contrary  to 
undisputed  physical  factual  evidence.  Succinctly  summar- 
ized the  witness  Bruner  testified: 

That  settlement  takes  place  commencing  with  the  con- 
struction and  continuously  thereafter  and  that  such  settle- 
ment and  the  expansion  and  contraction  caused  by  ex- 
treme temperature  changes  produced  the  cracks  which  he 
observed  in  the  buildings  which  are  involved  in  this  liti- 
gation [R.  319-320] ;  that  the  cracks  which  he  saw  in  the 
plaster  walls  and  ceilings  of  these  buildings  during  April, 
1952,  were  both  new  and  old  [R.  324]  and  that  it  was  his 
opinion  that  these  cracks  were  the  results  of  temperature 
changes  [R.  327] ;  that  the  plaster  was  cracked  and 
patched  before  these  buildings  were  finished  [R.  328]  al- 
though he  admitted  that  his  only  information  was  that 
these  buildings  were  completed  about  10  years  before  the 
date  when  he  first  saw  the  property  [R.  323].  He  referred 
to  a  drawing,  which  he  had  prepared,  which  was  marked 
as  Defendant's  Exhibit  A  for  identification  and  was  so 
referred  to  in  his  deposition  [R.  318,  320,  325  and  338] ; 
which  was  later  received  in  evidence  as  Defendant's  Ex- 
hibit F  [R.  338]  and  is  before  this  court  as  an  original 
exhibit.  While  he  stated  that  such  drawing  "is  typical  of 
the  construction  in  the  Bartholomae  ranch"  [R.  320]  in 
other  portions  of  his  testimony  he  admitted  that  he  could 
not  detect  whether  or  not  the  plaster  was  fibered  [R.  320, 
323] ;  that  he  did  not  tear  out  any  sections  to  learn  about 
the  construction  [R.  322];  that  he  did  not  see  the  plans 
and  specifications  [R.  322]  and  that  his  drawing  might 
or  might  not  represent  the  type  and  character  of  the  con- 
struction of  the  Bartholomae  buildings  [R.  325].  Further- 
more, since  the  writing  is  before  this  court,  it  can  de- 


termine  from  an  inspection  thereof  whether  or  not  such 
drawing  discloses  any  scale,  or  the  depth  of  the  footings 
in  the  ground,  or  the  width  of  the  foundations,  or  the 
type  of  concrete  mix,  or  the  size  of  the  floor  joists,  or  the 
type  of  roof,  or  the  type  of  flooring  or  its  size,  or  the 
size  of  the  joists;  whether  there  was  roof  bracing,  or 
the  type  of  insulation,  ventilation  or  the  numerous  other 
factors  which  this  court  would  judicially  know  to  be  a 
necessary  and  elementary  part  of  an  illustration  of  "typical 
construction" :  and  which  deficiences  are  pointed  out  by  the 
witness  Norwood  [R.  339]. 

The  basic  deficiency  in  the  Bruner  testimony  which  pre- 
vents it  from  reaching  the  status  of  "substantial  evi- 
dence" is  the  express  admission  of  the  witness  that  he 
had  never  been  to  the  property  before  April,  1952 : 

"Q.     Had  you  ever  been  to  this  ranch  before  your 
trip,  in  April,  1952?    A.     No,  sir  [R.  324]." 

Taken  together  with  the  undisputed  physical  evidence  testi- 
mony of  the  Scales  and  the  witness  Norwood  [Arthur  J. 
Scale— R.  56,  58,  60;  Chrystal  B.  Scale— R.  66,  68-69; 
Norwood — R.  130-132] ;  the  photographs  taken  by  Mr. 
Millard  and  the  charts  showing  the  character,  length  and 
directions  of  the  cracks  [Exs.  5,  10-25  incl.].  In  the  light 
of  these  physical  facts  (which  directly  controvert  the 
opinion  of  the  witness  Bruner)  that  there  were  no  cracks 
up  to  the  time  of  the  atomic  explosions  with  which  we 
are  here  concerned,  the  opinion  that  cracks  had  taken 
place  prior  thereto  must  fall  and  does  not  constitute  sub- 
stantial evidence.  This  court  has  so  held  in  State  of  Wash- 
ington V.  United  States,  214  F.  2d  33,  at  pages  41  and 
43. 
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In  addition  to  the  foregoing,  this  court  will  recognize 
that  the  testimony  of  appellant's  witnesses,  Mr.  and  Mrs. 
Scale,  and  the  testimony  of  the  Government's  witness, 
Bruner,  was  entirely  by  deposition.  Thus,  this  court,  it- 
self, may  and  should  weigh  the  testimony  without  the 
aid  of  any  presumption  favoring  the  decision  of  the  trial 
court  upon  the  issues  presented  by  such  testimony : 

"The  findings  in  the  court  below  are  made  upon 
evidence  which  had  been  taken  before  an  examiner 
and  not  in  open  court  and  they  are  not  attended  with 
presumptions  in  favor  of  findings  which  are  made  on 
conflicting  testimony  where  the  trial  judge  has  the 
opportunity  to  observe  the  demeanor  of  the  witnesses." 
United  States  v.  Booth-Kelly  Lumber  Co.  (C.  A.  9), 
203  Fed.  423,  429. 

"All  the  testimony  upon  the  issue  having  been  taken 
out  of  presence  of  the  trial  court,  by  deposition,  the 
presumption  in  support  of  findings  based  upon  con- 
flicting testimony  in  court  does  not  prevail."  Rown  v. 
Brake  Testing  Corporation  (C.  A.  9),  38  F.  2d 
220,  223-224. 

To  same  efifect,  Cf.  Paraffine  Companies  v.  McEverlast, 
Inc.  (C.  A.  9)  84  F.  2d  335,  339. 

"The  evidence  was  by  deposition  taken  before  a 
commissioner  and  we  must  sit  in  judgment  on  the 
facts,  as  if  at  nisi  prius  and  arrive  at  a  just  conclusion 
without  the  aid  of  any  presumption  favoring  the  de- 
cision of  the  trial  court  on  the  issues  presented." 
Turnipseed  v.  Moseley,  248  Ala.  340,  27  So.  2d  483, 
170  A.  L.  R.  882. 

Lastly,  the  trial  court  did  not  expressly  or  impliedly  find 
that  the  Bruner  testimony  and  opinions  are  true.  The  only 
findings  which  could  be  construed  to  have  reference  to 


— &— 

such  testimony  are   Findings   IV  and   XV.   Finding   IV 

reads : 

"That  during  or  about  the  period  above  referred  to, 
plaster  in  the  buildings  on  the  land  of  plaintiff  shows 
evidence  of  cracking."  (Emphasis  supplied.) 

Finding  III  discloses  that  the  "period  above  referred 
to"  was  the  period  between  October  2,  1951  and  Novem- 
ber 5,  1951  when  the  atomic  explosions  here  under  con- 
sideration occurred.  Such  finding  is  directly  in  line  with 
the  testimony  of  appellants  witnesses  and  directly  con- 
trary to  the  testimony  of  Bruner  which  was  to  the  effect 
that  the  cracks  had  occurred  before  the  buildings  were 
completed  and  continuously  thereafter  and  that  many  of 
the  cracks  which  he  saw  when  he  made  his  first  and  only 
visit  to  the  premises  in  April,  1952,  were  old  and  were 
the  result  of  temperature  changes.  It  is  also  directly  con- 
trary to  the  temperature  charts  which  are  annexed  to  and 
a  part  of  the  Bruner  deposition. 

In  Finding  XV  the  court  states,  in  part: 

"Upon  the  evidence  before  it,  this  court  can  not 
find  that  any  officer  or  employee  of  the  United  States 
was  negligent  in  the  performance  of  his  duties  relat- 
ing to  atomic  experimentation  or  that  the  atomic  de- 
tonations were  the  proximate  cause  of  the  damage  to 
plaintiff's  property.  The  court  finds  that  blast  waves 
released  from  atomic  detonation  during  the  period  in 
question  may  have  reached  the  property  of  plaintiff 
on  one  or  two  occasions  during  the  period  involved 
*    *    *"  [R.  29]. 


It  is  clear  that  the  only  portion  of  such  part  of  Find- 
ing XV  which  could  conceivably  have  reference  to  the 
issues  presented  by  the  Bruner  testimony  is: 

"*  *  *  or  that  the  atomic  detonations  were  the 
proximate  cause  of  the  damage  to  plaintiff's  prop- 
erty" [R.  29]. 

But,  in  view  of  the  fact  that  the  trial  court  had  lim- 
ited the  period  of  time  when  the  cracking  in  the  plaster 
appeared  to  the  period  when  the  atomic  blasts  occurred 
[Finding  IV  in  R.  25],  it  clearly  appears  that  the  trial 
court  was  not  finding  in  line  with  or  in  affirmance  of 
Bruner's  concept  that  the  cracking  occurred  at  a  much 
earlier  time  and  from  temperature  changes  or  settlement. 

2.  The  Jesionowski  Case  Supports  Appellant's  Con- 
tention That  the  Court  Was  in  Error  in  Conclud- 
ing That  the  Doctrine  of  Res  Ipsa  Loquitur  Did 
Not  Apply  to  This  Case. 

The  trial  court  made  no  express  finding  or  conclusion 
upon  this  issue  but  in  footnote  1  to  its  memorandum  of 
decision  [R.  18]  it  held  that  the  doctrine  could  not  be 
applied  because  the  evidence  did  not  show  that  the  "acci- 
dent" is  of  such  a  nature  that  it  ordinarily  did  not  occur 
in  the  absence  of  negligence  by  the  appellee.  We  have 
shown  that  this  was  reversible  error  (App.  Br.  16-17) 
but  the  Government  has  replied  that  the  Jesionowski  case 
supports  the  trial  court's  conclusion  (Gov.  Br.  67).  To 
the  contrary,  we  believe  that  this  decision  squarely  sup- 
ports our  contentions.  In  the  Jesionowski  case  the  trial 
court  has  instructed  the  jury  upon  the  doctrine  because 
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the evidence  had  eliminated  any  possibility  that  such  con- 
trol as  was  had  by  the  plaintiff  could  have  caused  the 
damage  of  which  the  plaintiff  complained.  The  First  Cir- 
cuit reversed,  stating  in  part: 

"The  thing  that  caused  the  injury  could  have  been 
J esionowski' s  fault,  or  it  could  have  been  the  rail- 
road's fault.  It  was  the  jury's  duty  to  determine  the 
cause  of  the  accident,  and  since  it  must  make  that 
determination  out  of  a  set  of  facts  wherein  either 
one  or  both  of  the  actors  may  have  been  at  fault,  it 
must  do  so  without  the  aid  of  the  doctrine  of  res 
ipsa  loquitur  *  *  *.  Thus,  an  essential  element  of 
the  principle  of  res  ipsa  loquitur  is  that  the  defendant 
have  exclusive  control  of  the  thing  causing  the  in- 
jury. Such  essential  element  is  not  clear  in  this  case." 
Boston  &  Maine  Railroad  v.  Jesionowski  (C.  A.  1), 
154  F.  2d  703,  705. 

Stopping  here,  we  note  that  in  our  case  in  footnote  1 
[R.  18]  the  trial  judge  determined  that,  since  one  of  the 
elements  of  the  rule  is  that  the  ''accident"  would  not 
ordinarily  occur  in  the  absence  of  negligence  by  the  de- 
fendant and  since  plaster  cracking  could  occur  from  tem- 
perature changes  and  earthquakes,  even  though  the  uncon- 
tradicted record  is  that  both  possibilities  were  eliminated 
through  the  undisputed  testimony  of  witnesses  for  appel- 
lant^ the  doctrine  could  not  be  applied.  Thus,  the  trial 
court's  reasoning  is  directly  in  line  with  the  reasons  and 
conclusions  above  expressed  by  the  First  Circuit. 


^As  to  plaster  cracking,  Cf.  discussion  under  point  one,  supra;  as 
to  no  earthquake  in  that  area  during  the  time  of  these  blasts  [Cf. 
Millard,  R.  115-116]. 
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The  Federal  Supreme  Court  reversed  this  concept  of  the 
First  Circuit  stating: 

"We  cannot  agree.  Res  ipsa  loquitur,  thus  applied, 
would  bar  juries  from  drawing  an  inference  of  negli- 
gence on  account  of  unusual  accidents  in  all  opera- 
tions where  the  injured  person  had  himself  partici- 
pated in  the  operations,  even  though  it  was  proved 
that  his  operations  of  the  things  under  his  control 
did  not  cause  the  accident/'  (Emphasis  supplied.) 

It  expressly  found  that  the  doctrine  was  properly  ap- 
plied by  the  trial  court,  stating: 

"Thus,  the  question  here  really  is  not  whether  the 
application  of  the  rule  fits  squarely  into  some  judicial 
definition,  rigidly  construed,  but  whether  the  circum- 
stances were  such  as  to  justify  a  finding  that  (the 
damage)  was  the  result  of  defendant's  negligence." 
(Insertion  supplied.)  Jesionowski  v.  Boston  &  Maine 
Railroad,  329  U.  S.  452,  457. 

We  believe  that  the  foregoing  demonstrates  that  where, 
as  here,  other  factors  which  might  have  affected  the  result 
have  been  eliminated  by  uncontradicted  evidence,  the  Fed- 
eral rule  requires  that  the  doctrine  of  res  ipsa  loquitur  be 
applied,  even  though  it  would  not  have  been  applicable  had 
such  other  possible  causes  not  have  been  eliminated. 
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3.  The  Interpretation  of  the  Discretionary  Function 
Exemption  (28  U.  S.  C,  2680  (a))  Which  Is  Dis- 
cussed on  Pages  18  to  24  of  Appellant's  Opening 
Brief  Is  Not  Erroneous  and  Contrary  to  Dalehite. 

We  have  shown  in  our  Opening  Brief  (pp.  18-24)  that 
the  Fifth  Circuit  and  the  Eighth  Circuit  have  concluded 
that: 

"If  the  Government,  at  the  operational  level,  acts 
either  contrary  to  the  plan  or  in  a  manner  not  re- 
quired by  the  plan,  then  the  activity  would  not  be 
discretionary  and  redress  can  be  had  for  the  resulting 
injury." 

We  quoted  from  and  cited  the  opinion  of  the  Eighth 
Circuit — Dahlstrom  v.  United  States,  228  F.  2d  819, 
821  and  from  the  Fifth  Circuit — Fair  v.  United  States, 
234  F.  2d  288,  294.  Since  our  Opening  Brief  was  pre- 
pared this  concept  has  been  accepted  and  adopted  by  the 
Sixth  Circuit — United  States  v.  Pierce,  235  F.  2d  466, 
which  expressly  adopted  and  approved  the  opinion  of  the 
District  Court  in  Pierce  v.  United  States,  142  Fed.  Supp. 
721,  730-733.  We  believe  that  these  excellent  and  well 
reasoned  opinions  are  sound  and  will  be  followed  by  this 
court. 

But  appellee  constantly  reiterates  that  such  decisions  are 
contrary  to  Dalehite  (Dalehite  v.  United  States, /ilS)  and 
page  III  of  the  index  to  the  Government's  Brief  dis- 
closes that  Dalehite  has  been  referred  to  nineteen  times 
therein.  There  are  certain  contentions  made  with  respect 
to  the  Dalehite  opinion  which,  we  believe,  are  erroneous. 

Appellee  states  that  Dalehite  did  not  limit  the  exception 
here  under  consideration  to  high  level  policy  judgment 
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(Gov.  Br.  55).  We  ask  this  court  to  note  the  following 
;  excerpt   from  Dalehite    (p.   42)    which  is   quoted  by  the 
District  Judge  in  Pierce  v.  United  States,  at  page  731 : 

"The  decisions  held  culpable  were  all  responsibly 
made   at   a   planning   rather   than    operational    level. 


j|c" 


It  thus   appears   that   in   Dalehite,   irrespective   of   the 

I  breadth  of  its  general  language,  the  Supreme  Court  was 

'  considering  and  ruling  upon  alleged  negligence  arising  out 

of  decisions   "made  at  planning  rather  than   operational 

level."  (Emphasis  supplied.)  It  is  elementary  that: 

"*  *  *  the  language  used  in  any  opinion  is  to  be 
understood  in  the  light  of  the  facts  and  the  issue  then 
before  the  court."  Eatwell  v.  Beck,  41  Cal.  2d  128, 
136,  257  P.  2d  643. 

Appellee  erroneously  asserts  that  there  is  a  close  parallel 
between  the  facts  in  Dalehite  and  in  this  case  (Gov.  Br. 
footnote  31,  p.  2)7).  We  submit  that  this  concept  is  com- 
pletely fallacious  and  that  such  fallacy  is  demonstrated  by 
the  following.  In  this  case  the  trial  court  found  that  the 
shock  waves  from  these  atomic  explosions  were  capable  of 
extreme,  erratic  and  uncontrollable  destruction  and  prop- 
erty damage,  and  that  similar  tests  had  caused  widespread 
damage  [Pre-trial  order.  Par.  7,  R.  13].  The  court  had 
further  found  that,  as  to  each  blast,  the  shock  wave  was 
uncontrollable  and  unpredictable  under  the  existing  cir- 
cumstances [Finding  XV,  R.  29].  Appellant's  Exhibits  31 
and  34  are  replete  with  official  reported  statements  of  the 
known  intensity  and  dangerous  character  of  the  shock 
waves  which  experience  had  shown  to  be  the  results  of 
such  tests. 
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But  in  Dalehite,  the  Supreme  Court  stated  (p.  42)  : 

"There  must  be  knowledge  of  a  danger,  not  merely 
possible  but  probable  *  *  *.  Here,  nothing  so  start- 
ling was  adduced.  The  entirety  of  the  evidence  com- 
pels the  view  that  FGAN  was  a  material  that  former 
experience  showed  could  be  handled  safely  in  the  man- 
ner it  was  handled  here.  Even  now  no  one  has  sug- 
gested that  the  ignition  of  FGAN  was  anything  but  a 
complex  result  of  the  inner  acting  factors  of  mass, 
heat,  pressure  and  composition." 

It  seems  to  the  writer  that  it  would  be  difficult  to  con- 
ceive of  two  cases  in  which  the  facts  are  so  completely  dis- 
similar. 

Appellee  asserts  that  the  dissent  in  Dalehite  was  in  basic 
agreement  with  the  majority  opinion.  We  disagree  and 
illustrate  such  view  with  the  following  excerpts: 

"The  Government  insists  that  each  act  or  omis- 
sion upon  which  the  charge  of  negligence  is  predi- 
cated— involved  a  conscious  weighing  of  expediency 
against  caution  and  was  therefore  within  the  im- 
munity for  discretionary  acts  provided  by  the  Tort 
Claims  Act"  (p.  57). 

"The  common  sense  of  this  matter  is  that  a  policy 
adopted  in  the  exercise  of  an  immune  discretion  was 
carried  out  carelessly  by  those  in  charge  of  detail.  We 
cannot  agree  that  all  the  way  down  line  there  is 
immunity  for  every  balancing  of  care  against  cost,  of 
safety  against  production,  of  warning  against  silence" 
(p.  58). 

Appellee  asserts:  (1)  That  governing  bodies  are  not 
liable  in  tort  for  planning  defects  (Gov.  Br.  22)  and  (2) 
that  the  government  officials,  themselves,  cannot  be  held 
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liable  (Gov.  Br.  28-34).  We  make  no  such  claims.  Appellee 
further  asserts  (3)  that  appellant  has  failed  to  establish 
any  departure  or  deviation  from  the  plan  (Gov.  Br.  23, 
43-47) ;  (4)  that  the  omissions  of  Dr.  Cox  were  known 
to  and  concurred  in  by  the  Test  Manager  (Gov.  Br.  24, 
46)  and  were  in  the  exercise  of  immune  discretion  (Gov. 
Br.  23,  47-53)  ;  that  Dr.  Cox  gave  several  predictions  of 
the  probable  blast  pressure,  only  one  of  which  was  based 
on  data  obtained  from  the  microbaragraphs  (Gov.  Br.  43, 
footnote  36  and  p.  61)  and  (5)  that  it  was  the  Test 
Manager  and  not  Dr.  Cox  whom  the  appellant  should  have 
charged  with  negligence. 

It  would  prolong  this  Reply  Brief  beyond  permissible 
limits  to  detail  and  discuss  all  of  the  portions  of  the  record 
which  refute  the  foregoing  assertions.  We  admit  that  the 
activities  of  Dr.  Cox  were  known  to  and  concurred  in  by 
the  Test  Manager  but,  as  we  have  pointed  out  in  our 
Opening  Brief  (App.  Br.  11-12),  the  plan  was  to  explode 
the  bombs  only  when  weather  conditions  were  acceptable, 
the  testing  group  had  the  means  to  make  such  determina- 
tion and  the  authority  to  delay  the  explosions  when  such 
conditions  did  not  exist.  But  the  determination  as  to  wheth- 
er weather  conditions  "were,  in  fact,  acceptable"  could 
not  be  made  in  respect  to  areas  which  were  150  miles 
from  the  test  site,  except  through  the  use  of  a  microbara- 
graph  located  in  that  direction  [R.  266,  267,  268,  272-273, 
291].  Such  being  the  case,  this  record  discloses,  not  an 
immune  exercise  of  discretion,  but  a  total  failure  to  do 
an  act  which  was  a  necessary  predicate  to  the  exercise 
of  discretion.  Here  Dr.  Cox  had  failed  to  make  any  test 


—16— 

or  graph  whatsoever  in  one  of  the  four  principal  direc- 
tional points  of  the  compass. 

It  is  immaterial  whether  the  other  members  of  the  test 
organization  joined  in  such  negligence  because  it  is  the 
government  (which  can  only  act  through  agents)  which  is 
the  responsible  party  here.  It  is  well  settled  that  there  is 
no  requirement  that  appellant  single  out  and  identify  the 
particular  agent  whose  activities  have  created  the  govern- 
ment's liability.  (Pierce  v.  United  States,  142  Fed.  Supp. 
721,  733.) 

While  it  is  true  that  Dr.  Cox  gave  other  predictions  as 
to  probable  blast  pressure,  his  testimony  clearly  establishes 
that  such  predictions  had  and  could  have  had  no  con- 
nection whatever  with  the  effect  of  such  pressures  at  a 
distance  of  150  miles  from  the  test  site.  We  conclude  by 
asking,  if  we  accept  the  concept  of  appellee,  where  would 
one  draw  the  line?  If  Cox,  et  al.,  could,  in  the  exercise 
of  immune  discretion  and  without  departing  or  deviating 
from  the  plan  completely  omit  microbaragraph  tests  toward 
one  of  the  four  major  compass  directions,  could  he  have 
also  exercised  immune  discretion  and  not  so  deviate  if  he 
determined  to  omit  tests  to  the  east  and  to  the  west;  or 
to  the  south,  east  and  west;  or  in  all  directions  upon  the 
assumption  that  the  shock  waves  would  not  reach  areas 
150  miles  distant?  We  think  not,  nor  do  we  believe  that 
this  court  will  so  hold.  The  simple  and  complete  answer  is 
that  Cox  was  not  exercising  discretion  but  was  negligently 
omitting  an  act  which  should  have  been  done  before  he 
could  exercise  the  limited  discretion  allowed  to  him.  We 
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paraphrase  the  comment  in  Somerset  Seafood  Co.  v.  United 
States  (C.  A.  4),  193  F.  2d  631,  635,  which  reads: 

"There  is  certainly  no  discretion  to  mark  a  wreck 
in  such  way  as  to  constitute  a  trap  for  the  ignorant 
or  unwary  rather  than  a  warning  of  danger." 

By  stating: 

"There  was  certainly  no  discretion  to  omit  entirely 
a  necessary  act  which  was  the  only  means  by  which 
a  test  could  have  been  made  upon  which  discretion 
could  have  been  exercised  in  conformity  with  the 
plan,  in  such  way  as  to  be  wholly  unable  to  decide 
whether  or  not  the  proposed  detonations  should  be 
made  or  postponed." 

And,  as  we  have  pointed  out  in  our  Opening  Brief  only 
slight  negligence  is  required  as  a  foundation  for  liability 
where  the  actor  is  engaged  with  explosive  materials  of  the 
character  here  involved  (App.  Br.   10). 

It  is  respectfully  submitt^  that  the  judgment  of  the 
lower  court  shouldipes^p^e'  with  directions  to  enter  judg- 
ment in  favor  of  appellant  and  against  appellee  in  the  sum 
of  $5,000.00  together  with  interest  and  costs. 

Respectfully  submitted, 
Irl  Davis  Brett, 

Attorney  for  Appellant. 
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No.  15141 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Bartholomae  Corporation, 

vs. 

United  States  of  America, 


Appellant, 


Appellee. 


APPELLANT'S    PETITION    FOR    REHEARING. 


Appellant,  Bartholomae  Corporation,  pursuant  to  Rule 
23  of  this  Court  respectfully  petitions  for  a  rehearing 
of  its  appeal  upon  the  following  grounds: 

1.  This  Court  has  erred  in  holding  that  appellant  failed 
to  prove  that  concussions  from  the  atomic  explosions 
were  the  proximate  cause  of  the  damage  to  the  buildings 
owned  by  appellant  (p.  5).^ 

2.  This  Court  has  erred  in  holding  that  there  was 
any  evidence  that  such  damage  was  caused  by  "other 
forces"   (p.  5). 

3.  This  Court  has  erred  in  holding  that  appellant 
has  disregarded  entirely  the  law  of  Nevada  (p.  4). 

4.  This  Court  has  erred  in  entirely  disregarding  and 
in  failing  to  rule  upon  the  application  here,  in  favor  of 
plaintiff,  of  the  doctrine  of  res  ipsa  loquitur. 


^References,  unless  otherwise  identified,  are  to  pages  of  the  white 
advance  report  of   this  Court's  opinion. 
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5.  This  Court  has  erred  in  holding  that  the  entrance 
of  the  shock  waves,  caused  by  these  atomic  explosions, 
upon  appellants  property  was  not  a  trespass  at  common 
law  (p.  4). 

6.  This  Court  has  erred  in  holding  that  the  use  of 
3  out  of  8  microbaragraphs  in  the  same  direction  and  the 
omission  to  use  any  to  the  north  was  not  that  slight  neg- 
ligence sufficient  to  support  a  judgment  for  appellant. 

7.  This  Court  has  erred  in  holding  that  there  was 
no  partial  taking  of  appellant's  property. 

8.  This  Court  has  erred  in  not  reversing  the  judgment 
of  the  district  court  with  directions  to  enter  judgment 
for  appellant. 

Preliminary    Statement. 

Appellant  is  not  so  naive  to  believe  that  after  the  lengthy 
consideration  this  Court  gave  this  appeal  before  announc- 
ing its  decision  of  August  15,  1957,  it  could  now  be 
persuaded  to  change  its  judgment  to  the  extent  of  re- 
versing the  lower  Court.  We  are  now  concerned  with 
persuading  this  Court  to  continue  its  jurisdiction  by  grant- 
ing this  petition  for  rehearing  so  that  it  can  correct  patent 
errors,  which  if  not  corrected  or  deleted  would  probably 
preclude  any  possibility  that  appellant  could  persuade  the 
Federal  Supreme  Court  to  even  consider  a  petition  for 
certiorari  because  of  that  Court's  long  standing  rule  that 
it  will  not  inquire  into  the  verity  of  the  facts  as  recited 
in  the  opinion  of  the  Appellate  Court.^ 


^FactuaIv  Issues.  The  Supreme  Court  will  usually  deny  certi- 
orari *  *  *  tQ  review  a  factual  issue — or  to  reverse  on  such  an 
issue  if  certiorari  is  granted  for  some  other  reason — where  the  find- 
ings of  fact  made  by  the  district  court  receive  the  concurrence  of 
the  court  of  appeals.     In  that  situation  the  Court  has  often  held 
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Appellant  understands  the  reluctance  of  this  Court  to 
attempt  to  distinguish  this  cause  from  that  presented  in 
Dalehite  v.  United  States^  and  its  apparent  unwillingness 
to  extend  the  concept  of  a  constitutional  taking  beyond 
the  definition  stated  in  United  States  v.  Dickinson*,  even 
though,  as  we  showed  by  our  briefs,  the  facts  in  those 
cases  and  the  facts  here  are  completely  different  and 
neither  this  Court  nor  the  Supreme  Court  has  ever  previ- 
ously passed  upon  a  case  in  which  these  admitted  factual 
circumstances  existed:  (1)  the  actions  taken  were  com- 
pulsory^ (p.  5);  (2)  the  forces  released  were  uncon- 
trollable and  unpredictable*^  (p.  5) ;  (3)  the  United  States 
was  in  complete  charge  and  knew  from  previous  experi- 
ence that  such  released  forces  (shock  waves)  were  capable 
of  extreme,  erratic  and  uncontrollable  destruction  and 
property  damage"^  and  (4)  that  similar  tests  had  caused 
widespread  damage  in  the  past.'^ 


that  "a  court  of  law,  such  as  this  Court  is,  rather  than  a  court  for 
corrections  of  errors  in  fact  finding,  cannot  undertake  to  review 
concurrent  findings  of  fact  by  two  courts  below  in  the  absence  of  a 
very  obvious  and  exceptional  showing  of  error."  Graver  Mfg.  Co. 
V.  Linde  Co.,  336  U.  S.  271,  275,  and  cases  cited,  idem,  339  U.  S. 
605. 

Robert    L.    Stern    and    Eugene    Gressman,    Supreme    Court 

Practice,  Second  Edition — Revised  Rules,  July,   1954,  pp. 

125-126. 

^Dalehite  v.  United  States,  346  U.  S.  15,  44-45. 

^United  States  v.  Dickinson,  331  U.  S.  745,  748. 

^"But,  these  officers  were  under  direct  mandate  of  Congress  and 
the  Executive  to  proceed." 

^"Such  (shock  or  blast)  waves  (by  atomic  detonation)  are  un- 
controllable and  unpredictable."  Cf.,  Finding  XV   [p.  3]. 

■^"The  United  States,  through  previous  experiments  made  by  the 
Atomic  Energy  Commission  knew  that  these  shock  waves  were 
capable  of  extreme,  erratic  and  uncontrollable  destruction  and  prop- 
erty damage ;  that  similar  (though  not  necessarily  the  same  intensity 
of)  explosive  tests  had  caused  widespread  damage  *  *  *"  Par.  7 
Pretrial  Order,  Tr.  13. 


We  believe  that  since  (as  this  Court  may  judicially 
notice)  the  United  States  has  continued  to  and,  appar- 
ently, will  hereafter  proceed  to  conduct  these  nuclear 
tests,  the  principles  here  involved  justify  the  attempt  to 
have  the  nation's  highest  tribunal  to  consider  and  deter- 
mine whether,  as  is  now  indicated  by  this  Court's  deci- 
sion, the  party  so  damaged  is  without  remedy — except 
the  grace  of  a  special  act  of   Congress. 

But  the  present  decision,  unless  modified,  would  preclude 
such  attempt  because  this  Court  has  held  (1)  that  appel- 
lant did  not  prove  that  the  shock  waves  were  the  proxi- 
mate cause  of  the  damage  to  appellant's  property  (p.  5); 
(2)  that  there  was  evidence  that  such  damage  was  caused 
by  other  forces  (p.  5)  and  (3)  that  there  is  no  appHcable 
law  because  Nevada  has  not  yet  legislated  or  ruled  by 
judicial  decision  upon  such  issue  (p.  4). 

We  believe  all  three  of  these  holdings  are  erroneous 
and  without  support  by  the  record  and  ask  this  Court  to 
delete  or  correct  them. 

We  shall  not  make  further  references  to  the  other  errors 
heretofore  listed  as  items  4  to  8  inclusive,  although  we 
believe  each  is  an  obvious  error  by  this  Court.  We  list 
them  solely  that  it  may  not  be  contended  by  appellees 
in  the  future  that  we  had  waived  the  same. 


ARGUMENT. 

I. 

The  Record  Requires  This  Court  to  Find  That  the 
Shock  Waves  Were  the  Proximate  Cause  of  the 
Damage  to  Appellant's  Property. 

As  this  Court  has  held  (p.  3),  the  law  of  Nevada  con- 
trols here  and  such  law  requires  a  plaintiff  (appellant 
here)  to  prove  that  the  acts  of  the  United  States  (the 
defendant  charged)  were  the  proximate  cause  of  the 
ensuing  damage  (p.  5  and  cases  cited).  Proximate  cause 
is  defined  in  judicial  decisions  by  Nevada  as 

"*  *  *  that  which  immediately  precedes  and 
produces  the  effect  as  distinguished  from  remote 
(causes)     *    *    *" 

Lonahough  v.  V.  T.  &  R.  R.  Co.,  9  Nev.  271 
quoted  and  approved  in  Konig  v.  N.  C.  0.  Ry., 
36  Nev.   181,  212;   135  Pac.   141. 

See  also: 

Wells  Inc.  V.  Shoemake  (1947),  64  Nev.  57,  70; 
177  P.  2d  451,  458;  and 

Smith  V.  Smith-Peterson  Co.,  56  Nev.  79,  94;  45 
P.  2d  785-791. 

To  keep  this  brief  within  reasonable  limits  we  will 
but  summarize  the  evidence  here.  The  construction  of 
these  buildings  was  exceptionally  strong.  Detailed  inspec- 
tion was  made  by  an  experienced  contractor  and  builder 
on  September  8,  1951  [Tr.  126-127]  and,  except  in  one 
place,  there  were  no  visible  cracks  in  the  plaster  [Tr. 
130] ;  the  buildings  were  twice  violently  shaken  during 
the  occurrences  of  the  atomic  explosions  of  October  22 


and  November  5,  1951  (p.  2)  ;  immediately  thereafter,  the 
plaster  in  the  walls  and  ceiling  was  cracked  and  the 
cracks  kept  spreading  [Tr.  66  and  69]  with  a  resulting 
damage  to  the  buildings  of  $5,000.00  [Tr,  136]  or  more 
[Tr.  150-151].  Appellant,  also  by  express  testimony  elim- 
inated every  other  conceivable  cause  of  such  plaster  crack- 
ing (App.  Op.  Br.  pp.   13-14). 

Yet,  despite  the  fact  that  this  evidence  was  entirely  un- 
contradicted, the  trial  court  could  not  find  that  the  atomic 
explosions  were  the  proximate  cause  of  the  damage  and 
this  Court  has  upheld  such  ruling  and  stated 

"But  there  was   no   proof   that   any   damage   was 
caused  to  the  buildings  thereby"  (p.  5). 

Appellant  and  its  counsel  are  completely  mystified.  This 
Court  has  apparently  conceded  (as  this  record  required 
it  to  do)  that  the  atomic  shock  waves  rushed  in  and  around 
these  buildings  and  the  evidence  is  conclusive  that  there 
was  no  damage  before  and  there  was  damage  immediately 
after  such  "shakings".  What  other  evidence,  we  respect- 
fully inquire,  must  be  produced  to  establish  proximate 
cause? 

As  stated  in  page  5  of  our  opening  brief,  Nevada  holds 
that  where  (as  here)  no  other  cause  has  intervened,  the 
original  cause,  producing  the  damage,  is  the  proximate 
cause  (Smith  v.  Smith-Peterson  Co.,  56  Nev.  79,  94;  45 
P.  2d  785,  791). 

We  respectfully  request  that  this  Court  amend  and 
correct  its  judgment  to  so  accord  with  the  facts  and  such 
law. 
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11. 
There  Was   No   Evidence   in  This   Record   That   the 
Damage  to  Appellant's  Property  Was  Caused  by 
Any  Cause  or  Force  Other  Than  the  Concussions 
From  These  Atomic   Explosions. 

The  trial  court  made  no  finding  that  there  was  such 

other  cause.     However,  this  Court  said 

"There  was  some  evidence  that  the  damage   was 
caused  by  other  forces"   (p.  5). 

We  respectfully  request  that  such  be  identified  in  the 
record  or  that  such  statement  be  deleted.  The  vice  of 
this  erroneous  statement,  like  the  error  referred  to  under 
Point  I,  is  that  if  we  seek  certiorari,  government  counsel 
vv^ill  point  to  them  and  say  that  it  is  unnecessary  to  reach 
the  important  constitutional  questions  upon  which  we 
will  seek  a  ruling  because  this  Court  has  held  that  it  was 
not  atomic  blasts  but  other  causes  zvhich  caused  the  dam- 
age and  the  Supreme  Court,  in  accord  with  its  practice, 
will  not  examine  the  record  to  determine  whether  it  does 
or  does  not  support  your  factual  statement.^ 

III. 
Appellant  Did  Cite  All  Applicable  Nevada  Lav^. 

This  Court  has  held  that  appellant  failed  to  cite  ap- 
plicable Nevada  law.  To  the  contrary,  we  researched 
that  law  from  the  beginning  to  the  date  of  our  briefs  and 
explained  expressly  why  we  could  not  cite  any  which 
was  applicable  (Cf.  Op.  Br.  p.  11,  fn.  2).  While  this 
is  not  as  vital  as  our  first  two  points,  we  respectfully  re- 
quest that  such  erroneous  charge  be  deleted. 


^See  footnote  2,  supra. 
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IV. 
Where  There  Is  No  Nevada  Law  Governing  the  Sub- 
ject Matter  the  Courts  Resort  to  the  Weight  of 
Authority    Established    by    State    Law. 

Lastly,  it  is  not  the  law  that,  absent  Nevada  law  on 
the  subject,  there  is  no  law  which  this  Court  (or  the 
lower  Court)  could  apply.  To  the  contrary,  the  Court 
should  then  ''resort  to  the  general  doctrines  of  accepted 
tort  law  whence  state  judges  derive  their  governing  prin- 
ciples in  novel  cases. "^ 

Britton  v.  Harrison  Const.  Co.  (D.  C.  Tenn.),  87 
Fed.  Supp.  405,  407; 

Dalehite  v.  United  States,  346  U.  S.  15,  53  (dis- 
senting op.). 

V. 
Conclusion. 

Without  waiving  appellant's  objections  to  errors  above 
listed  and  identified  as  numbers  4  to  8  inclusive,  and  as- 
suming that  this  Court  will  probably  adhere  to  its  deci- 
sion to  affirm  the  lower  Court's  judgment  we  respect- 
fully request  and  submit  that  it  may  do  so  upon  the 
grounds  stated  in  its  prior  opinion  and  at  the  same  time 
correct  and  delete  therefrom  the  erroneous  statements 
that  appellant  did  not  establish  the  proximate  cause  of 
its  damage,  that  the  record  disclosed  a  proximate  cause 
thereof  other  than  the  shock  waves  from  the  atomic  ex- 


^Cf.  these  state  cases  in  addition  to  those  submitted  under  Point  V, 
pages  25-28,  in  appellant's  opening  brief :  Crino  v.  Campbell 
(1941),  41  N.  E.  2d  583,  585,  68  Ohio  App.  391,  and  Dixon  v. 
N.  Y.  Trap  Rock  Co.  (1944),  58  N.  E.  2d  517,  518,  293  N.  Y.  509. 
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plosions,  that  appellant  failed  to  supply  this  Court  with 
applicable  Nevada  law  and  that  there  is  no  law  which  this 
Court  could  presently  apply. 

Respectfully  submitted, 

Irl   Davis    Brett, 

Attorney  for  Appellant. 


Certificate  of  Counsel. 

Pursuant  to  Rule  23,  I  certify  that  in  my  judgment  the 
foregoing  petition  for  rehearing  is  well  founded  and  that 
it  is  not  interposed  for  delay. 

Irl   Davis   Brett, 

Attorney  for  Appellant. 
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